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t;.  Lode 
V.Scott 
V.  Shenton 
V.  Stocking 


»AOB 

391 

896 

59,  840,  847 

818 

175,  177 

90 
277 
702 
863 
192 
810 
664 
253 
747 
515 
741 
295 
761 
178 
2 
387,  391 
430 
738 
633 
717 
405 
616 
809 
169 
237 
398 
197 
109 
582 

76 

83,  90,  105 

773 

273 

56,58 

327 

11 
694 
769 
448 
888 
288 
441 

82 

47 
201 
333 
621,  628 
206 
666 
288,304 
587 
460 

27 
816 
94,95 
113 
231,241 
188 
127 


Rust  9.  Boston 

.   585 

Buthy  V.  Fidler 

185 

V.  Tyler 

8 

Ryder  v,  Hathaway 

278 

Rycrof  v.  Chiistie 

405 

Sahler  v.  Signer 

685 

Sale  V,  Pratt                          198, 

, 199,  876 

Salem,  Ac.  v.  Hayes 

74 

Salisbury  v.  Andrews 

94 

17.  Gladstone 

875 

17.  Phillips 

564 

Salle  V.  Prince 

878,  279 

Salmon  v.  Stuyresant 

707 

Salmons  v.  Webb 

89S 

Salter  o.  Kidlej 
Saltonstall  v.  Brown 

406 

808 

Samm's  case 

488,547 

Sample  v.  London 

681 

v.Robb 

888^889 

569 

V.  Somerset 

561 

V.  Taylor 

861 

Samson  v.  Thornton 

435 

Sanders  v.  Filley 

495 

Sanders,  &c. 

790 

Sandford  v.  Decamp 

694 

V.  Travers 

588 

Sands  v,  Codwise 

666,668 

17.  Treiuses 

219 

Sandys  t7.  Hodeson 
Saigeant  v,  K^loeg 
Sargeant's,  &c.  v.  State  Bank 

681 

899 

120 

Saigent  v.  Ballard 

76 

V.  Gutterson 

809 

9.  Simpson 

859,  881 

17.  Towne 

87 

Sarpy  v.  New  Orleana 

597 

Saunders  9.  Annesley 

891 

9.  Ferrin 

695 

9.  Newman 

807 

Sannderson 

678 

Savage  9.  Mason 

569 

Savory 

783 

Sawyer  9.  Doiier 

14 

9.  Sawyer 

818 

Sawyers  9.  Gators 

556 

Say  V.  Jones 

41,56 

Sayer  9.  Masterman 

47 

Sayre  9.  Townsends 

405 

Scales  9.  Cockrill 

878 

9.  Pickering 

883 

Scanlan  9.  Wri^ 
Scarborough  9.  vTalkins 

605,641 

695 

ScatterwoM  v.  Edge 

813 

Schaeffer  9.  Fithiaa              661 

688,691 

Schall  9,  MUler 

387 

Schedda  9.  Sawyer 

375 

Schenley  9.  Com. 

126 

Schermerhom  9.  Barhoydt 

846,850 

.  V.  Negna 

506 
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Schennerhorn  v.  Vanderheyden  422 

Schnable  v.  Doughty  883 

Scholte  V.  Rosiera  487 

Schoolej  V,  Stoops  596 

8choonmaker  v,  SkotHj        30, 42,  43,  59 


&chnu:k  v.  Zuhler 

293 

Schroder  v.  Decker 

413 

Schmgam  v.  Wood 

429 

SchamnAn  v.  Garratt 

614,  626 

Schnlti  0.  Amot 

680 

Schatt  p.  Large 
Schnylkill  r.  Decker 

687 
517 

p.  Moore 

226 

Schwartz  r.  Estate 

848 

Scot  p.  Bell 

669 

Scott  p.  Buchanan 

296,  641,  643 

p.  Detroit 

399 

p.  Evans 

308 

p.  Godwin 

668 

p.  Hickox 

303 

p.  Scott 

345 

p.  Terry 

340 

p.  Willson 

261 

Scratton  p.  Brown 

113 

Seagram  p.  Knight 

289 

Seagtist's,  &c. 

349 

Seaman  p.  Hogeboom  , 

496, 520,  524, 

529 

p.  Smith 

539 

Seamore  p.  Harlan 

596 

Sears  p.  Dillingham 

727,  736 

p.  Parker 

758 

Seaton  p.  Barry 

353 

p.  Henson 

660 

Seaward  p.  Willock 

801 

Second,  &c.  p.  Providenoe 

626 

Sedgwick  p.  HoUenback 

577 

p.  Minot 

331,780 

Seekright  p.  Bogan 

394 

Seeley  p.  Bishop 

94,  95,  193 

p.  Price 

645 

Sepesonp.  Sealey 

704 

SeidenspaTger  p.  Speer 

248,  525 

Seitsinger  p.  Weaver 

565 

Selby  p.  Robinson 

280 

Selwin  p.  Selwin 

715 

Semple  p.  Miles 

675 

Seneca  p.  Tillman 

227 

Senhonse  p.  Christian 

84,86 

Sergeant  p.  Ford 

543 

Settle  p.  Settle 

41 

SeviUe  p.  Whedbeo 

332 

SewaU  p.  CaxKiU 
Seward  p.  Hicks 

418 
366 

p.  Jackson 

668 

Sexton  p.  Wheaton 

673 

Seymor's  case 

478 

Seymoar  p.  Conrtenay 

256 

Shackleford  p.  Batlev 
p.  Smith 

489 

639 

Shaflard  p.  Baker 

.    21 

Shall  p.  Biscoe 

631 

SchaDcross  p.  Palmer 

756,  786 

729 

Shanks  p.  Lancaster 

p.  Lucas 
Shapland  v.  Smith 
Shapley  p.  Rangeley 
Sharington  p.  Strofier 
p.  Strotton 
Sharon,  &c.  p.  Erie 
Sharp  p.  Curds 
p.  Sharp 
Sharp's  case 
Sharpless  p.  Borough 
Shaw  p.  Beebe 
p.  Boyd 
p.  Bull 

p.  Cummiskej 
p.  Hussey 
p.  Lond 
p.  Poor 
P.Wells 
Shears  p.  Rogers 
p.  Wood 
Sheath  p.  York 
Sheddon  p.  Goodrich 
Sheeltz  p.  Moore 
Sheely  p.  Schoonmaker 
Sheet  8  p.  Selden's,  &c 
Sheffield  p.  Lovering 
Shelby  p.  Shelby 
p.  Wright 
Shelley's  case 
Shelton  p.  Codman 
p«  Deering 
p.  Wright 
Shelton's  case 
Shepard  p.  Martin 

p.  Mclntyre 
Shephard  p.  Little 
Shepley  p.  Lytle 
Sherman  p.  Uhamplain 
P.Dili 
p.  Dodge 
p.  Farmers' 
p.  Shennan 
Shermer  p.  Shermer 
Sherred  p.  Cisco 
Sherwood  p.  Barlow 
p.  Burr 
p.  Smith 
p.  Waller 
p.  Wooster 
Shilknecht  p.  Eastbum 
Shilling  p.  Shilling 
Shinn  p.  Holmes 
Shippen's,  &c 
Shippens  p.  Hein 
Shipperdson  p.  Tower 
Shires  p.  Glascock 
Shirlock  p.  Shirlock 
Shober  p.  Hauser 
Shoot  p.  Smith 
p.  Taylor 
p.  Tinslev 
Shortall  p.  Hinuej 
Shorter  p.  Smith 


FAea 

363,  893, 415,  694 

374 

56 

618 

418 

467,  471,  474 

550,  552 
367 

699,  728 
449 
854 
631 
413 
19,20 

237,  239 
10, 13,  785 
506 
679 
247 
672 
208 
759 
741 
677 
59 

409,540 
333 

341,760 

509 

56,  59,  60,  61,  453 

570 

658,695 
317 
429 
629 
656 
422 
292 
306 
467 
471, 473, 476 
850 
818 
11 
184 
654 
238 
346 
655 
345 
391 
761 
18 
831 
798 
792 
731 
63 
631 
753 
81 
419 

290,656 

136,  161 
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Shoftridgc  p.  Iittinpliigii 
Shove  p.  JE^nck 
Showers  v.  Showen 
Showman  v.  Miller 
Shrank  v.  Prescott 
p.  Presidoit 
V.  SchajUdll 
Shabrick  v,  Salmond 
Shnlton's  case 
Sfaaltz  v.  Bambo 
Shumway  v.  Holbrook 

V.  Simons 
Shnry  r.  Piggott 
Shnts  V,  Toung 
Sibley  v,  EUis 

p.  Hoar 

p.  Holden 
Siegwald  p.  Seigwald 
Siemon  p.  Wilson 
Siemssen  p.  Bofer 
Siggers  p.  Evans 
Siglar  p.  Van  Kiper 
Si^onmey  p.  Lamed 
Silvertbom  p.  McKinster 
Silvester  p.  Wilson 
Simmons  p.  Cornell        190, 
p.  Gooding 
p.  Nahant 
p.  Budell 
Simon  p.  Gonge 
Simons  v,  j^nch 
Simonton's,  &c. 
Simpson  p.  Ashworth 
p.  Clajrton 
p.  Hawkins 
p.  Seavey 
Simpson,  &c. 
Sims  p.  Cross 
Sinclair  p.  Jacksoa 
Sindall  p.  Campbell 
Singleton  p.  Ake 
Sir  Neil  p.  Earl 
Sisson  p.  Seabnry 
Skeeles  p.  Skearly 
Skinner  p.  Fletcher 
Skipworth  v.  Green 
Slater  v.  Dudley 

p.  Nason 

V.  RawBon 
Slatter  r.  Noten 
Sleigenberger  p.  Carr 
Slice  p.  Derrick 
Slingsby's  case 
Sloane  v.  Cadogan 
Slocombe  p.  Glabb 
Slocum  p.  Slocnm 
Slowman  v.  West 
Small  p.  Penndl 

p.  Proctor 

p.  Small 
Smarile  p.  Soolar 
Smead  p.  Williams 
Smith  p.  Adams 

P.Allen 


PAOV 

480 

762 

728 

S 

200 

264 

264 

A66 

424 

816 

702 

285 

102,  206 

540 

89 

229 

114 

812 

645 

828 

405 

625 

687 

885 

56 

121^  127,  280 

388 

173 

755 

898 

195 

444 

28 

569 

510 

207 

885 

656 

614,  615 

303 

301 

237 

42,  558 

841 

683 

488 

472,  671 

321,  322 

521,  599 

769 

425 

494 

667 

889 

414 

835 

84 

103 

627 

738 

799 

SOI,  308 

208,  213 

671 


Smith  p.  Beny 

p.  Bishop 

p.  Bodfish 

p.  Bonsall 

V,  Boren 

p.  Braman 

p.  Brannen 

pt  Bryan 

p.  Bnnis 

p.  Calloway 

p.  Carter 

p.  Chapman 

p.  Clark 

p.  Clav 

p.  Collins 

p.  Compton 

p.Dall 

P.Davis 

p.  Derr 

p.  Dickinson 

p.  Dodge 

p.  Dolby 

p.  Edrington 

p.  Evans 

p.  Fedkinson 

p.  Garey 

p.  Green  ^ 

V.  Hastinn 

p.  Hilliara 

p.  Hunter 

p.  Jcwett 

p.  Jones 

p.  Kelly 

p.  Kemp 

p.  Ladd 

V,  Lane 

p.  Lorillard 

p.  Lowell 

p.  Mapleback 

p.  Miller 

p.  Newby 

P.Porter 

p.  Powers 

p.  Rendell 

p.  Ridgway 

p.  Rislev 

p.  Shacideford 

p.  Slocnm 

p.  Smith       312, 

p.  Stapleton 

p.  Stewart 

p.  St.  Louis 

p.  Strong     528, 

p.  The  State 

p.  Trabne 

p.  Tracy 

p.  Triggs 

p.  Tyndal 

p.  Wheeler 

p.  Wilmer 
Smithwick  p.  Jordan 
Smivall  p.  Graham 
Smyles  p.  Hastings 
Snape  p.  Tuften 


16,18 
S04 

548 

701 

695 

663 

687 

808,  716 

296 

801 

756 

446 

74,  295 

803 

887 

581 

689,690 

528 

817,320 

407 

525 

722,  739 

719 

086,722 

II 

834 

669 

549 

12 

812 

21 

719,  764,  769 

816 

2A6 

548,546 

671 

288 

672,  673 

462 

76,258 

809 

91 

535 

460 

804 

476 

298,  416, 834 

107,  118 

834,  625,  703,  731 

623 

69 

195,  530 

97ft,  676,  598,  609 

849 

309 

833 

780 

21 

405 

854 

647,  716,  766 

290 

98 

880 
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Sneed  d.  Ward 
8nel^Te  v.  Snelgrore 
8neyil7  v.  Wai^ner 
Snodgrass  o.  Rickets 
Saow  p.  Moses 
Snowden  v.  Wiles 
Snowe  V.  Cutler 
Snyder  v,  Laframboise 
V.  Lane 
r.  Snjder 
•   V.  Warford 
Snjdon  v.  Jones 
Society,  &c  v.  Hokxnan 
Sogg^ns  v.  Heard 
Somerby  v.  Coleman 
Somers  v.  Skiuner 
Somerset  v.  Fo^well 
Somenrille  v,  Wimbish 
Somes  V.  Brewer 

V.  Skinner   623,641, 
Sonday's  case 
Sorsbie  v.  Park 
Sonle  r.  Grerrard 
V.  Rnssell 
South  V.  Blakcslee 
South,  &C.  V.  Johnson 
Southoot  V.  Stowell 
Southern  Life,  &c  v.  Colie 
Sowerby  v.  Arden 
Sowers  v.  Shiff 
Sowle  V.  Sowle 
Sparrow  v.  Hudcastle 

V.  Shaw 

V.  Smith 
Spaulding  v.  Grigg 

p.  HaUenback 
V.  Lowell 
Speake  v.  U.  8. 
Spear  v.  Bicknell 
Speller  v.  Scribner 
SpeUman  v,  Curtenins 
Spencer  v,  Boyes 

t;.  Champion 

V.  Field 

p.  Lapsley 

V,  Spencer 
Spencer's  case  569, 

S^nney  v.  Marr 
Spofford  9.  Weston 
Spragne  v.  Baker 

V.  Letherbniy 

o.  Snow 

V.  Steene 

p.  Waite 

V,  Woods 
Spread  p.  Morgan 
Spring  p.  Chase 

V.  Parkman 
p.  Russell 
p.  Sandford 
Springfield  p.  Harris 
p.  Millar 
SpiT  V,  Bromfield 
.  Stflibler  v.  CovHAB 


426 

709,  736 

354 

675 

237 

74 

813 

458,  459 

580 

500 

94,105 

611 

210 

304 

275 

619 

256 

141 

644,  668 

645,  646,  653 

33,816 

567 

790 

205 

270 

500 

8 

419,  429 

429,  500 

75 

606,511 

762,  768 

34 

439 

442 

419,  550 

166 

657 

80,83 

523,  638 

302,399 

598 

845 

403,  411,  568 

399 

702 

578,  598,  685 

513 

688 

691,  605,  607 

850 

230 

210 

115,  127 

469 

707 

575,  596 

700,  702 

118, 192,  193 

459 

804,208 

379 

66 

485 


Stacey  v.  Miller 
Stacknouse  p.  Bemston 
Stackpole  p.  Arnold 
p.  Curtis 
p.  Healy 
p.  Bobbins 
Stanard  p.  Eldridge 
Stanford  p.  Taylor 
Stanly  p.  Green 
p.  Turner 
Stansbury  p.  Taggart 
Stanton  p.  Camp 
Stanwood  p.  KimbaU 
Staple  p.  Heydon 
p.  Sprinc 
Staples  p.  Bradky 
p.  Flint 
p.  Maurice 
Stapleton  p.  Stapleton 
Star  p.  Bradford 
Stark  p.  M'Gowan 

p.  Smilev 
Starke  p.  Starke 
Starks  p.  Traynor 
Starling  p.  Prince 
Starr  p.  Child 
State  p.  Arledge 

p.  Beackmo 

p.  Brown 

p.  Calais 

p.  Campton 

p.  Crutchfield 

p.  Dunwell 

9.  Gilmanton 

•p.  Huxley 

p.  Johnson 

p.  Noyes 

p.  Parker 

p.  Penney 

r.  Pi«wett 

P.  Bickey 

V.  Rogers 

p.  Sartor 

p.  Strong 

p.  Trask 

P.Wilson 

p.  Woodward 
Steacy  p.  Rice 
Steams  p.  Godfrey 
p.  Jones 
p.  Mullen 
p.  Steams 
Stebbins  p.  Eddy 
Stedman  p.  Southbridge 
Steel  p.  Cook 

p.  Houghton 

p.  Johnson 

p.  Prickett 

v.  Steel 
Steele  p.  Midland 
Sheens  p.  Gregg 
Steflly  p.  Carpenter 
StegaU  p.  Ste^aU 
Sterner  b.  BiAigman 


U7, 118 

301,303 
498 

214,  516 

109,  lia,  124 

422 

580 

489 

689 

292 

611 

426 

228 

84,96 

246 

459 

591 

62 

478 

386 

129 

72 

295 

324 

472 

193,  194,  195 

368,  371 
325 
199 

121,  123 
117 
358 
524 
192,  201,  202 
353 
U7 
855 
352 
323 
826 
852 
328 
123 
118 

172,490 

185,  198,  543 

116 

50 

380,546 

77 

92 

350 

636 

122 

7 

274 

297 

113 

476,  661 
803 
847 
88 
817 
536 
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Steiner  o.  Cox  « 

Steinman  v,  Ewing 
Steiraeti  v,  Logan 
Stephens  v.  Buffiilo 
V.  ElHot 
V.  Stephens 
Stephenson  r.  Doe 

v.M'Keaiy 
Steriing  V.  Peet 
Stetson  v.  Faxon 
Sterens  v.  Bomar 

V.  Brittredge 

o.  Hateh 

V.  HoUister 

V.  Hughes 

V,  Logan 

V.  Morse 

V.  Nashua 

9.  Sterens 

o.  Whisker 

V.  Winship  \ 

SteTenaon  v.  MUeaiy 
r.  SulliTan 
Stewart  v.  Drake 

V.  HaU 

V.  Jones 

V.  Kissam 

v.  Liffpenard 

V.  M'dweenej 

V.Mason 

V.  Stewart 

v..West 
Sticknej  v.  Boran 
Stiles  V.  Curtis 
V,  Hooker 
Stiles'  case 
Stilwell  V.  Hubbard 
StiUwdl  V.  MeUersh 
Stimpeon  v.  Battemum 
Stinchfield  p.  Emerson 
Stinson  v.  Butler 
Stipe  V,  SUpe 
Stires  v.  Stires 
Stirling  o.  Ljdiard 
Stock(ule  V.  loung 
Stocker  v.  Bumej 

V.  Harlim 
Stockett  v.  Holliday 
Stockton  V.  Cook 

V.  Williams 
Stodder  v,  Powell 
Stoever  v.  Whitman 
Stokelej  v.  Gordon 
Stokes  V.  Holliday 
V,  Salomons 
W.Tilly 
Stokoe  V.  Singers 
Stone  V,  Ashley 
V.  Griffin 
Stonehouse  o.  Ererlyn 
Stones  V.  Heurdy 
Storer  c.  Batson 

V.  Freeman         193, 
V.  Manchang ' 


'     PA81 

883 
647 
S63 

405,431 
434 

813,  818 
310 
295 

698,  596 
115 
808 
89 
480 
483 
865 
863 
S41 
118 
421 

110,118 

11,  609,  700 

295 

820 

589,605 
695 
837 
849 
645 
686 
361 

441,  648 
591 
419 

108, 113 

818,  238 
403 
442 
773 
42 
634 
197 
593 
847 
769 
272 
288 
750 

421,664 
611 
899 
273 
283 
706 
872 
717 

779,  801 
180 
445 

708,823 

728 

68 

423 

198, 199,  498 

289 


Storer  v,  Tmemtn 

Story  V.  Odin 

Stoughton  0.  Baker  236, 

Stout  V,  Jackson  659,  674, 


V.  M' Adams 
StoTall  V.  Bamett 
Stover  V;  Eycleshimer 

V,  Gordon 
Stowe  V.  Wyse 
Stowel  V.  Zouch 
Stowell  V,  Flsgg 

V.  Lincoln 

9.  Zouch 
Stoytes  p.  Pearson 
Strange  v.  Keenan 
Strathmore  v.  Bowes 
Stratton  p.  Best 

V.  Brown 
Streatfield  p.  Streatfield  44, 

Streeter  v.  Henley 
Strickland  p.  M'Cormick 
Strickler  p.  Butler 
9.  Todd 
Stringer  v.  Lessee 

p.  New 
Strode  p.  Bussell 
Strong  9.  ConTerse 

V.  Cummin 

9.  Dollnor 

9.  Garfield 

9.  Menzies 

9.  Beady 
Strother  9.  Lucas 
Stroud  p.  Morrow 
Strutt  9.  BoTingdon 
Stubbs  p.  Sargon 
Sturbridge  Canal  9.  Wheel^ 
Sturdeyant  9.  Goodrich 
Stuigeon  9.  Floyde 
Sturt  9.  MeUish 
Stuyresant  p.  WoodmiF 
Styec  9.  Frees 
St  Albans  9.  Ellis 
St  John's  9.  Palmer 
St  Louis  9.  Gorman 
St  Mary's,  &c.  9.  Miles 
Succession  of  Coxe 
Sufixett  9.  Ketchel 
SuUivant  9.  Franklin 
Sumner  9.  Foster 
9.  Parker 
9.  Rhoades 
9.  Tileston 

9.  Williams  608, 

Surrey  9.  Piggptt  102, 

Sutherland  p.  Jackson 
Suttles  9.  Hay 
Sutton  9.  Sutton 
Sutton,  &c. 
Swain  9.  Boscoe 
Swaine  9.  Kinnedqr 
Swan  9.  Moore 
Swansborough  o.  Corenliy 


539 

178,  179 

,  259,  261 

696,  698, 

606 

210,  219 

474 

412 

406 

690 

296,800 

244,946 

909 

987 

488 

855 

648 


191 

707,708 

596 

685 

529 

218 

858 

814 

811 

610 

785 

689 

546 

647 

789,785 

876 

11 

'      221 

489,547 

147 

848 

525 

296 

94,96 

835 

668 

598 

809 

800 

589 

728 

445 

230 

850 

687 
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CHAPTER  LVL 

WOBD6  NECE88ART  TO  CREATE  E8TATE8.      WORDS  KECES6ART  IN  A 
DEED  TO  CREATE  A  FEE-SIKPLE  OR  A  FEE  TAIL. 

1.  Introdnetory  femarki.  0.  Rule  In  equity. 

2.  Hein  necessary  in  a  deed.  10.  Hein  necessary  to  estate  tltil(  qftki 
8.  Origin  of  the  rule.  6(Mfy— -not  necessary. 

4.  £koeption»— conveyance  to.acorpo-  11.  Htin  Males, 

ration;  trust.  18.  Issue  past  and  future. 

6  a«  Omission  of  the  word  ibtt-^tbe  word  14,  20.  Heirs  of  one  deceased* 

keir.  16.  Premitet  and  habtndum;  remainder 

6.  One  clause  may  atlbct  anothelr.  on  failure  of  heirs. 

7.  Words  of  r0refi€i.  17.  Limitations  to  husband  and  wife, 

8.  Releases.  Scc.j  rule  in  the  United  States. 

§  1.  Havino  treated  of  the  several  estates  which  may  be 
owned  in  land,  the  natural  association  of  subjects  leads  us  now 
to  a  consideration  of  the  particular  technical  language,  by  which 
such  estates  may  be  created  and  transferred.  It  will  be  seen 
hereafter,  that  the  two  most  important  modes  of  acquiring  a 
title  to  real  property,  by  act  of  poHy^  are  by  deed  and  by  deve>e. 
These  are  the  only  two  modes  in  which  the  construction  and 
effect  of  language  come  into  question,  as  determining  the  quan* 
tity  or  quality  of  interest  in  land  which  in  any  particular  case 
is  created  or  transferred.  We  shall  therefore  proceed  to  con- 
sider, first,  what  words  in  a  deed,  and  second,  what  words  in  a 
devise,  are  requisite  to  pass  the  several  estates  in  land  recognized 
by  the  law. 

§  2.  With  regard  to  the  words  in  a  deed  necessary  to  create 
d  fee-^imphy  it  is  the  general  rule,  that  no  other  expression  than 
that  of  httr§  is  sufficient  for  this  purpose.     Thus,  a  conveyance 
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of  land  to  a  man  forevery  or  to  him  and  his  assigns  forever j  or 
his  executors,  administrators  and  assigns,  or  in  fee-simple,  or  to 
hold  so  long  as  the  grantor  and  his  heirs  shall  hold  other  lands 
which  he  owns  in  fee,  or  to  his  only  proper  use  and  behoof  or  to 
one  and  his  generation,  to  endure  so  long  as  the  waters  of  Uui 
Delaware  shall  run; — creates  only  a  life  estate.*(a)  And  upon  a 
^rant  of  land  to  A,  to  continue  for  a  yard  to  build  vessels  in  by 
A  and  his  heirs  so  long  as  they  shall  see  fit,  but,  if  they  cease 
to  use  it  for  this  purpose,  the  land  not  to  be  sold,  but  remain 
forever  to  B  and  his  heirs;  held,  the  word  heirs  was  only 
descriptio  personce,  and  that  A  took  a  life  estate,  and  B  the 
remainder  in  fee.*  So  a  gift  to  a  son,  to  hold  to  him  and*  his 
assigns  forever,  with  general  warranty,  and  charged  with  the 
payment  of  £100  to  the  brother  of  the  donee;  passes  a  life 
estate.^  So  a  warranty  for  the  grantor  and  his  hell's  is  not  suffi- 
cient to  create  a  fee/ 

§  3.  This  rule  is  of  feudal  origin.  Feuds  were  anciently 
granted,  chiefly  with  reference  to  the  personal  qualifications  of 
the  grantee,  and  therefore  terminated  with  his  life,  unless  the 
intent  of  the  donor  manifestly  appeared  to  the  contrary.  But 
the  rule  is  subject  to  several  exceptions. 

§  4^  By  a  conveyance  to  a  sole  corporation,  as  for  instance  a 
minister  and  his  successors,  or  to  a  corporation  aggregate,  with- 
out the  word  successors,  a  fee-simple  will  pa£U3.(d)    While,  in  a 

'  Buffam  V.  Hntchinson,  1  Allen,  58;  sion  ^*  so  long  as  a  tree  grows,"  &c.,  see 

Jones  V.  Doe,  1  Scam.  276;  Bract.  17  Patterson  v.  McGonsland,  8  Bland.  72; 

b;  2  Cruise,  281;  2  Chit.  Black.  88;  2  Hogan  v,  Weloher,  14  Mis.  177;  Weid- 

Prest.  on  Est.  4-6;  Jackson  r.  Myers,  8  man  v.  Maish/ 16  Penn.  524;  Holliday  v. 

John.  888;  Clearwater  v.  Rose,  1  Blac.  Overton,  10  Eng.  L.  &  Eqa.  175. 

137;  Gray  r.  Packer,  4  Watts  &  S.  17.  ,    •  Rutty  v.  Tyler,  8  Day.  470. 

See  Ross  v.  Adams,  4  Dutch.  160;  Clay  '  Wright  v.  Dowley,  2  Bl.  R.  1185. 

V.  Clay,  2  Duv.  295.    As  to  the  expres-  *  Patterson  v.  Moore,  15  Ark.  222. 

(a)  In  a  late  case  In  Kentucky,  the  not  create  such  a  tenancy  as,  upon  a  re- 
words "  and  bodily  heirs''  were  held  to  pudiatiOn  of  it,  would  require  notice  to 
create  a  fee.  True  v.  Nicholls,  2  Duv.  be  given  to  the  grantor. .  The  object  of 
547.  a  notice,  of  the  repudiation  of  a  tenancy, 

A  conveyance,  with  covenants  of  war-  being  required  is  to  enable  a  landlord  to 
raiity,  to  a  person, his  heirs  and  assigns,  .  protect  his  rights;   but,  under  such  a 

as  long  as  wood  grows  and  water  runs,  conveyance,  the  gprantor  would  have  do 

in  the  t<»rmof  a  lease,  but  reserving  only  rights  to  protect.    Propagation  Society 

a  nominal  rent  if  demanded,  and  without  «.  Sharon,  28  Yt.  608. 

reserving  any  right  of  re-entry,  is,  in  (6)  "A  life  estate  to  an  ideal  being, 

effect,  aconveyauceof  thefee;  and  does  having  ft  perpetnal  and  nnintermpteU 
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grant  to  a  sole  corporation,  the  word  heirg  will  give  only  a  life 
estate.  Lord  Coke  says,  as  the  heir  doth  inherit  to  the  ances- 
tor, so  the  successor  doth  succeed  to  the  predecessor.^  But  the 
word  successors^  connected  with  a  limitation  to  a  natural  person, 
does  not  enlarge  his  estate,  though  accompanied  by  other  inci- 
dents not  belonging  to  an  estate  for  life.  Thus  a  conveyance  to 
one  and  his  successors  in  trust  for  payment  of  debts,  giving  him 
'*at  his  own  discretion  full  power  to  sell,"  does  not  pass  the  fee, 
but  only  an  authority  to  convey  in  fee.^ 

§  5.  In  case  of  a  conveyance  in  trust,  without  words  of  inheri- 
tance, a  fee  passes,  if  necessary  to  effect  the  purposes  of  the 
trust.^  Thus  a  deed  to  trustees  and  their  successors,  in  trust  to 
sell  and  convey  in  fee-simple  absolute,  vests  a  fee-simple  iu  the 
trustees/  So  a  deed  to  trustees  **  and  their  assigns  forever," 
"  to  them,  their  successors  and  assigns/'  with  a  coveiiant  for 
"further  assurance  to  their  heirs,"  by  the  collocation  applying  to 
the  grantors,  but  manifestly  intended  to  designate  the  grantees, 
shows  on  its  face,  that  the  property  was  designed  to  be  parted 
with  forever.  And  the  trustees  have  the  power  of  continuing 
the  trust  by  assigning  it  from  time  to  time.*  But  where  there 
was  a  conveyance  to  trustees,  in  trust  for  A,  to  the  use  of  the 
first  son  of  the  grantor  on  the  body  of  A  lawfully  begotten,  and 
to  the  heirs  male  of  said  son  lawfully  begotten,  and  the  grantor 
had  four  children,  a  son,  who  died  unmarried  and  intestate,  and 
three  daughters;  held,  the  son  did  not  take  a  fee,  for  want  of  a 
limitation  to  the  trustees  and  their  heirs.^ 

§  5  a.  It  is  said  that  a  gift  to  a  man  and  heirs,  omitting  the 
word  Aii,  will  pass  a  fee-simple.  Upon  this  opinion,  however, 
Lord  Coke  remarks,  "but  it  is  safe  to  follow  Littleton."    And  a 

>  Congregl.,  be.  v.  Stark,  84  Yerm.  *  Neilson   v.   Lagow,    12   How.   (U. 

218;   Co.   Lit.  8  b;   Grammar,  &c.  v.  S.)  98. 

Burt,  11  Verm.  682.  *  Showman  v.  Miller.  6  Md.  479. 

*  Alger  p.  Fav,  12  Pick.  822.  '  Pottuw  v.  Fricker,  6  Eng.  L.  &  Eqa. 

'  Welch  V.  Allen,  21  Wend.  147.  448. 

■ 

existence,  mast  be  co -extensive  with  a  a  county  and  their  successors.  Held, 
fee  or  perpetuity,  and  words  of  limita-  the  title  rested  in  them  and  their  suc- 
tion could  not  extend  it."  Per  Shaw,  cessors,  and  the  justices  for  the  time 
Ch.  J.  Overseers,  :&c.  v.  •  Sears,  22  being  could  maintain  a  suit.  JustioeS| 
Pick.  126.     Grant  to  the  justices  of  &c.  «.  Thumasun;  11  B.  Mon.  285. 
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gift  to  two  persons  amZ  heirs  is  said  to  pass  only  a  life  estate,  for 
the  uncertainty.  It  was  formerly  held,  that  a  grant  to  a  man 
and  his  heir  created  only  a  life  estate.  But  it  has  been  since 
suggested,  that  the  word  is  nomen  colleclivum^  and  sufficient  to 
pass  a  fee.^ 

§  6.  One  clause  in  a  deed  may  control  another  so  as  to  pass  a 
fee.  Thus  by  a  conveyance  *'  to  the  use  of  all  and  every  the 
child  or  children"  of  a  marriage;  if  more  than  one,  as  tenants 
in  common;  and  if  but  one,  then  to  such  child,  his  or  her  heirs 
and  assigns  forever:  held,  a  fee  passed  to  all  the  children;  the 
Itis^  clause  operating  as  a  limitation  of  all  the  preceeding  words. 
But  where  the  first  clause  of  a  deed  conveyed  land  infee^mple^ 
and  on  condition,  both  indicating  an  intent  to  pass  the  fee;  and 
a  subsequent  clause  conveyed  a  slave  to  the  same  person,  kis 
heirs  and  assigns  forever:  held,  the  grantee  took  only  a  life 
estate  in  the  land.  The  latter  clause  did  not  enlarge  the 
former.'(a)  A  deed  is  also  sometimes  connected,  for  the  pur- 
pose of  construction,  with  some  accompanying  instrument. 
Thus  a  deed  to  a  married  woman,  to  have  and  to  hold  to  her 
and  to  her  heirs,  and  the  assigns  of  her  heirs,  subject  to  an 
agreement  of  the  same  date,  between  the  grantor,  the  grantee, 
and  her  husband,  that,  if  the  wife  should  die  and  leave  no  issue 
who  should  live  to  the  age  of  twenty-one  yeara,  the  deed  should 
be  void,  and  the  estate  go  to  the  heirs  of  the  grantor;  creates 
an  estate  in  fee-simple  in  the  wife,  dependent  on  the  condition 
of  leaving  children  who  should  live  to  attain  full  age.' 

§  7.  It  seems,  words  of  direct  and  immediate  rtference  to  some 
other  estate  will  pass  a  fee,  without  the  word  heirs.  Am  where  a 
grantee  in  fee  reconveys  the  lands  *'  as  fully  as  they  were  granted 
to  him;"  or  where  one  conveys  two  acres  to  A  and  B,  to  hold, 

'  Co.  Lit.  8  b$  Golthirat  v.  Bejushin,       *  Doe  v.  Martin,  4  T.  R.  89;  Wiggs  v. 
Plowd.  28;  6  Inst.  8  b,  n.  4*  Saunders,  4  Dev.  &  B.  480. 

*  Westenberger  V.  Beist,  1  Hurris,  594. 

(a)  A  conveyance  to  the  nse  of  B,  his  and,  fk-om  and  after  the  decease  of  the 

heirs  and  a^pigns,  daring  his  natural  life,  grandchildren  of  said  B,  then  to  the  nse 

then  to  the  use  of  his  children  during  of  their  heirs  and  assigns  forever;  gives 

their  natural  lives,  and,  from  and  afier  a  life  estate  to  the  children  of  B.    Kea- 

the  decease  of  either  of  the  children  of  nistun  v.  Leighton,  48  K.  H.  809. 
B,  his  portion  to  descend  to  his  ehildrea, 
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the  one  to  A  and  his  heirs,  the  other  to  B  inform  aforesaid*  In 
this  case,  B  takes  a  fee.' 

§  8.  It  will  be  seen  hereafter,  that,  in  certain  kinds  of  release^ 
a  fee  may  pass  without  the  word  heirsJ^    (See  ch.  81,  s.  28.) 

^9.  It  is  said  that  courts  of  equity  will  supply  the  omission 
of  the  word  ketrs,  when  the  intention  so  requires.  Thus  in  case 
of  an  administrator's  deed.' 

§  10.  With  regard  to  the  words  necessary  to  create  an  estate 
tail,  in  a  deed,  the  word  heirs  is  necessary  to  create  this  estate. 
Thus  to  "one  and  his  issue,"  or  **seed,''  or  "children,"  is  insuf- 
ficient^  On  the  other  hand,  where  the  words  "heirs  of  the 
body  "  are  used,  they  are  not  to  be  controlled  by  any  subsequent 
expressions.  Thus,  in  case  of  a  conveyance  to  one  and  the  heirs 
of  his  body,  and  in  a  subsequent  clause  a  power  to  sell  to  any 
of  his  brothers;  held,  the  latter  clause  was  repugnant  and 
void.^  But  no  technical  words  are  necessary  to  restrain  the  right 
of  inheritance  to  heirs  of  the  body.  Thus,  the  words  "  of  his 
his  body,"  or  the  word  "  begotten,"  may  be  omitted,  if  equiva* 
lent  expressions  are  used.  As,  "  his  heirs  whom  he  may  beget 
from  his  first  wife,"  or  "  the  heirs  of  his  flesh."* 

§  11.  A  conveyance  to  one  "and  his  heirs  males"  creates  a 
fee-simple,  although  a  remainder  be  limited  afterwards.  It  is 
said,  whoever  hath  an  estate  of  inheritance,  bath  either  a  fee- 
simple  or  a  fee  tail;  but  where  lands  be  given  to  a  man  and  his 
heirs  males ^  he  hath  no  estate  tail,  and  therefore  he  hath  a  fee- 
simple.  But,  by  act  of  Parliament,  an  estate  may  be  effectually 
limited  to  a  man  and  his  heirs  male,  so  as  to  make  a  fee-simple 
descendible  to  males  only.^ 

^  12.  If  there  are  words  of  exclusive  reference' to  heirs  of  the 
bodi/i  as  where,  after  a  limitation  of  uses  for  life  and  in  tail,  the 
conveyance  is  "  to  the  use  of  A,  and  of  the  heirs  male  of  the 

'  Go.  Lit.  9  b,  n.  6;  2  Prest.  1, 2;  Doe  See  Hope  t.  Corpora.,  kc.,  86  Eng.  Law 

V.  Lawton,  4  fiiog.  N.   161 ;  Lytle  v.  &  Equ.  246.    As  to  the  limitation  of  a 

Lytle,  10  Watts,  2269;  Wickersliaiii  v.  base  /ee,  Jamaica,  Ilc.  v.  Cliandler,  9 

Bills,  8  Ind.  2S7.  Allen,  169. 

•  Co.  Lit.  10  a.  •  Pearsp  t,  Owens.  2  Hayw.  284. 

*  Walk.   274$    Piatt  v.  St.  Clair,  7  '  Co.  Lit.   20  b,  27  b;  Abraham  v. 
Ohio,  166.  Twigg,  Cro.  Elis.  478. 

*Cq.  Lit.  20  a,  b;  1  RoU.  Abr.  687.       *  &.  LU.  27  a,  and  a.  6« 
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said  A  lavjfully  begotten;  and  for  default  of  Buch  issue,  Ac.*/'  it 
is  held  that  an  estate  tail  passes.  But  it  has  been  said,  that  this 
case  was  decided  upon  the  ground  of  being  a  feoffment  to  uses, 
and  upon  its  own  peculiar  phraseology,  and  is  of  little  authority 
where  other  words  are  used.^ 

§  13.  Whether  the  words  **  thereafter  to  be  begotten,"  will 
embrace  issue  previously  born,  seems  to  be  a  doubtful  point. 
Lord  Coke  says,  "begotten"  will  embrace  future,  and  "to  be 
begotten,"  past  issue.* 

.  §  15.  An  entailment  may  be  made  by  a  limitation  to  the  heirs 
of  the  body  of  one  deceased;  as,  for  instance,  to  a  son,  and  the 
heirs  of  the  body  of  his  father,  who  is  deceased.' 

.  ^  1$.  A  deed  "to  S.  for  life,  and  to  the  heirs  of  his  body 
(excepting  his  so;n  L.)  forever,"  is  held  to  give  a  life  estate  to 
S.  and  a  vested  remainder  in  fee  to  his  heirs.^ 

§  16.  A  conveyance  in  the  premises  of  the  deed  to  A  and  his 
heirs,  habendum  to  him  and  the  heirs  of  his  body;  or  to  A  and 
his  heirs,  habenaxjon  to  him  and  his  heirs,  if  he  have  heirs  of  his 
body,  and,  if  he  die  without  heirs,  that  it  shall  revert  to  the 
donor; — creates  an  estate  tail.(a)  So  a  conveyance  to  A  and  his 
heirs,  and,  if  he  die  without  heirs  of  his  body,  remainder  over, 
creates  an  estate  tail  in  A.  It  is  the  same  as  if  the  limitation 
were  to  A  and  his  heirs,  viz.,  to  the  heirs  of  his  body.  On  the 
other  hand,  Lord  Coke  says,  a  conveyance  in  the  premises  to  A 
and  the  heirs  of  his  hoAy^  habendum  to  him  and  his  heirs  for- 
ever, gives  A  an  estate  tail,  with  a  remainder  in  fee.^ 

\  17.  A  conveyance  to  a  man  and  woman  and  the  hell's  of 
their  two  bodies,  whether  they  be  married  at  the  time  or  not, 
and  even  though  each  is  married  to  some  third  party,  creates  in 

*  Beresford's  Case,  7  Rep.  41;  Good-       ■  Lit.,  sec.  80. 

right  V.  Goodndge,  WiHes,  874.  «  Blake  v.  Stone,  1  WiUiams,  476. 

*  Canon's  Case,  8  Leon.  5;  Co.  Lit.  20       *'  1  Inst.  21  a;  infra^  7. 
b,  and  n.  8. 

(a)  It  has  been  held  in  Connecticut,  covenanted  with  her  "  and  her  heirs  a^ 

that  the  former  limitation  passes  a  fee-  aforesaid,"  that  he  would  warrant  and 

simple.    Chaffee  v.  Dodge,  2  Root,  205.  defend  the  same  to  her  **and  her  heirs 

Conveyance,  in  1798,  to  a  daughter  as  aforesaid.*'    Held,  she  took  a  present 

'*and  to  her  heirs  bom  of  her  body."  estate  tail,  which,  upon  her  death,  passed 

"  to  have  and  to  hold  the  same  to  her  to  her  eldest,  son.    Cor  bin  v.  Healy,  20 

and   her  heirs  forever."    The  grantor  Pick.  514. 
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them  an  estate  tail.^  So  upon  a  conveyance  to  the  use  of  a  wife 
for  life,  remainder  to  the  use  of  the  joint  heirs  of  their  bodies; 
husband  and  wife  take  an  estate  in  special  fee  tail.' 

§  18.  A  conveyance  to  two  husbands  and  their  wives,  and  the 
heirs  of  their  bodies,  creates  a  joint  estate  for  life  and  several 
inheritances — ^the  one  husband  and  wife  taking  one  moiety,  and 
the  other  husband  and  wife  the  other.^  But  a  conveyance  to  a 
man  and  two  women,  or  a  woman  and  two  men,  and  the  heirs 
of  their  bodies,  gives  them  a  joint  life  estate,  and  each  of  them 
a  separate  inheritance;  because  they  cannot  have  one  issue  of 
their  bodies,  and  the  law  will  not  notice  a  possibility  ii|5on  a 
possibility,  viz.,  that  the  man  shall  marry  both  women,  or  the 
woman  both  men,  successively.^ 

§  19.  A  conveyance  to  a  man  and  his  wife,  and  the  heirs  of 
the  body  of  the  man,  gives  him  an  estate  in  tail  general,  and 
her  a  life  estate.  If  it  is  to  a  man  and  his  heirs  begotten  on  the 
body  of  his  wife,  he  takes  an  estate  in  tail  special,  and  she 
nothing.  If  to  husband  and  wife  and  the  heirs  which  he  shall 
beget  on  her  body;  they  take  a  joint  estate  in  tail.  If  to  hus- 
band and  wife,  and  the  heirs  of  the  body  of  the  wife  by  the 
husband  to  be  begotten,  she  takes  an  estate  tail.  To  whichever 
body  the  word  heirs  inclines  by  the  limitation,  it  creates  a 
descendible  estate  in  such  person.  But  if  it  be  not  more  par- 
larly  limited  to  the  body  of  one  than  the  other,  but  inclines 
to  each  alike,  then  it  creates  a  descendible  estate  in  each  of 
them.*(a) 

§  20.  An  estate  tail,  as  has  been  stated,  (sec.  15,)  may  be  lim- 
ited to  the  heirs  of  the  body  of  A,  A  being  dead;  and  it  will 
vest  in  such  person  as  answers  to  this  description  at  the  time; 

»  WJnbish  v.  Tallbois,  Plow.  68;  Para-  ■  Co.  Lit.  25  b. 

mour  ».  Yardley,  lb.  641;  Beck'd  Case,  *  lb. 

Lit.  R.  344;  Leigh  v.  Brace.  6  Mod.  266.  *  Lit.,  sees.  26,  29;  1  Inst.  26  a,  n.  8; 
8eo  Idle  v.  Cook,  1  P.  Wius.  70;  Co.  219  a.  n.  8;  Fearne.  46;  Reps  9.  Bon- 
Lit.  25  b.  ham,  Yel.  181,  and  n.  1. 

*  Davis  V.  Hay  den,  9  Haas.  ^14. 

(a)  Conveyance,  executed  prior  to  the  life  of  the  survivor,  and  to  the  heirs  of 
Revised  Statutes,  (in  Masfiachusetts.)  to  their  bodies.  Held,  they  took  an  estate 
husband  and  wift),  for  their  lives  and  the    Uil.    Steel  v.  Cook,  1  Met.  2S1. 
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aady  upon  his  death  without  issue,  will  go  to  the  same  person 
who  would  have  taken  it,  if  it  had  been  originally  conveyed  to 
A.  Thus,  if  A  have  left  a  son  and  daughter,  the  son  takes  in 
the  first  instance,  and,  upon  his  dying  without  issue,  the  daugh- 
ter takes  as  heir  of  the  body  of  her  father,  ^^performam  doniJ' 
This  limitation  has  been  described  as  *'  of  a  compound  or  inter- 
mediate  description  between  a  descent  and  purchase."  It  is  not 
strictly  a  descent,  because  A,  the  party  regarded  as  the  ances* 
tor,  never,  in  fiict,  owned  the  estate.  Nor  is  it  strictly  a  pur- 
chase, because,  upon  the  death  of  the  first  owner,  it  does  not 
pass  to  his  heirs,  but  to  the  heirs  of  another.  ''  In  point  of 
.  acquisition,  it  has  the  quality  of  a  purchase,  but,  in  regard  to  its 
course  of  devolution,  it  has  the  quality  of  a  desjcent.'' '(a) 

'  Mandevine's  Gaie,  Co.  LH.  26  b,  220    a;    Southcot  v.  Stowel,  2  Mod.  207; 

Fearne,  110-12. 

<•)  The  ditCQMioii,  as  to  the  words  in  MIssi.  Rev.  G.  458;  Laws  of  IUIb.  1887, 

a  deed  necessary  to  create  a  fee-simple ,  14;  1  Ky.  Rev.  Laws,  448;  Tenn.  Sti. 

has,  in  some  of  the  United  States,  been  1861-2,  40;  Iowa  Code.  ch.  78,  s.  1200. 

rendered  quite  unimportant  by  means  of  So  in  Missouri,  (Misio.  St.  119,)  unlens 

statutory  provisions  upon  the  subject,  there  are  express  words,  or  a  necessary 

In  Tennessee,  Iowa,  Mississippi,  Illinois  implication;  in  Alabama,  (Clay's  Dig. 

(words  of  inheritance  have  in  this  State  15(S,)  express   words,  to  the  contrary, 

been  held  necessary.   Jones  v.  Bramblet,  The  same  rule  is  adopted  in  Arkansas, 

1  Scam.  276)  and  KentuclKy,  a  deed  of  Mew  York  and  Virginia.     4  Kent,  7; 

land  passes  the  f^-simple,  unless  express  Ark.  Rev.   St.  188.    See  CMmstead  v. 

words  or  the  construction  or  operation  Olmstead,  4  Comat.  68.    Also  the  Code$ 

of  law  require  a  contrary  construction,  of  the  several  States. 
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CHAPTER  LVIL 

WORD6  IN  A  BETISE  NECE88ART  TO  CREATB  A  FEE-SIMPLE  OR  AN 

ESTATE   TAIL. 

1.  General  principle.  21.  Devise  to  tmntees. 

2.  What  words  sufRclent.  22.  D«vlse  of  wild  lands. 

8.  Power  to  sell  I  devise  for  childrea^  Sec.  28.  Estate  tall,  by  what  words  created. 

8.  Reference  to  other  provisions.  24.  Debts  charged  o|M)n. 

9.  Introductory  words.  26.  Remainder  after  a  devise  in  fee, 
10.  *'  Estate,''  &c..  meaning  of  terms.  &c 

12.  Devise  chargea  with  debts,  lie.  80.  Enlargement  of  life  estate |  rale  in 

20.  Devise  over,  on  devisee's  dying  nn-  United  States. 

der  age. 

§  1.  The  rule  above  stated,  (ch.  56,)  which  requires  the  use 
of  the  word  heirs  to  create  a  fee-simple  by  deed,  is  not  applica- 
ble to  devises;  in  which,  as  they  were  first  introduced  to  the 
English  law  at  a  period  when  the  feudal  rigor  had  been  much 
relaxed,  a  construction  has  always  been  allowed  more  liberal 
than  in  deeds.^  Hence,  in  a  will,  any  expressions  which  show 
an  intent  to  give  an  absolute  estate  will  pass  the  fee.  The  im- 
plication need  not  be  a  necessary  One,  strictly  and  mathemati- 
cally speaking,  but  so  far  necessary  as  it  clearly  arises  from  the 
reasonable  construction  of  the  will.'  In  general,  words  which 
only  describe  the  object  devised  give  only  a  life  estate;  but 
words  which  comprehend  the  quaniian  of  the  estate  pass 
the  fee.^a) 

*  2   Black.   Com.    84;   Goodrigbt  v.       *  Per  De  Grey,  Ch.  J..  2  Bl.  R.  1041 1 
Allin,  2  Black.  R.  1041 1  Morrison  v.    Olmsted  v.  Harvey.  1  Barb.  102. 
Semple,  0  Binn.  97.    See  Vanderwerker        '  Per  Tllghman,  Oh.  J.,  6  BInn.  97; 
V.  Yanderwerker,  7Barb.  221)  Franklin    Fez  v.  Phelps,  17  Wend.  898;  Ham- 
0.  Barter,  7  Blackf.  488.  mond  v.  Hammond,  8  Gill  k  J.  487.  See 

Moody  V.  Elliott,  1  Md.  Ch.  290. 

(a)  In  case  of  a  direct  devise,  a  fee    though  the  will  also  make  an  allowance 
may  paai  without  words  ait  perpetnity,    for  repairs  of  the  property  daring  the 
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§  2.  Thus,  a  devise  to  a  msxifo7'ever  or  in  fee-aimple^  or  to 
oue  and  his  successors^  or  his  bloody  or  for  his  own  iise^  and  to 
give  away  at  his  death  to  whom  he  pleases,  or  all  my  inheritance 
if  the  law  mil  allow;  will  pass  a  fee.^  So  the  words  freely  to 
be  enjoyed  have  been  held  to  pass  a  fee.  But  this  constiiictioii 
has  been  doubted,  unless  there  are  other  expressions  or  provi- 
sions which  render  it  necessary.*  And  where  a  testator,  before 
the  New  York  Bevised  Statutes,  devised  a  lot  of  land  to  his 
wife  during  her  widowhood,  and  on  her  death  to  be  "  equally 
divided"  between  his  two  sons;  without  words  of  inheritance: 
held,  the  sons  took  a  life  estate.^ 

§  3.  A  devise  of  land,  generally  or  indefinitely,  with  a  power 
of  disposing  of  it,  amounts  to  a  devise  in  fee.  Otherwise  when 
an  estate  for  life  is  devised  by  certain  and  express  words.^  Thus 
a  devise  to  give  and  sell  passes  a  fee;  otherwise,  if  the  devise  is 
expressly  for  life.*(a) 

'  Bro.  Abr.  Devise,  88;  Go.  Lit.  9  b;        *  Co.  Lit.  9  b;  Moore,  57;  Timewoll 

Corbet's  Case,  1  Rep.'  86  b;  Doe  v.Ro-  «.  Perkins,  2  Atk.  102;  Moore  v.  Webb, 

per,   11   E.   518;  Codman  v.  Coffin,  2  2  B.  Monr.  288.    See  Codroan  v  Coffin, 

Cnnh.  865.  2  Cnsh.  865;  Carroll  «.  CarroU.  12  B. 

*  Loreacres  v.  Blight,  Cowp.  852;  Monr.  687;  Ravlinson  v.  Wass,  10  Eng. 
Oatesv.  Brydon.SBurr.  1895;6oodright  L..&  Equ.  118;  Collins  v.  CarUsle.  7 
V.  Barron,  HE.  220.  B.  Monr.  18;  Edmondson  «.  Dyson,  2 

*  Edwards  v.  Bishop,  4  Comst.  61.  Kelly,  807. 

*  Shaw  «.  Hnssey,  1  Adams,  495. 

devisee's    life.     Otherwise,  where   the  took  an  absolute  estate  in  the  two-thirds, 

devise  is  merely  by  implication.    Fuller  Hoy  v.  Mester,  6  Sim.  568.    See  Jack- 

«.  Yates,  8  Paige,  825.  son  v.  Robbinsi  16  John.  587;  Guthrie  v. 

A  will  does  not  pass  the  fee,  unless  Guthrie.  1  Call,  7. 

fVom  the  words  uf  devise  or  the  whole  A  testator  devised  to  one  of  his  sons, 

will  a  clear  intention  appears.    Pratt «.  whom  he  also  appointed  his  executor, 

Leadbetter,  88  Maine,  9.  *'  the  improvement,  use  and  benefit  of  all 

A  testator  devised  to  his  wife  "  so  my  real  estate,  wherever  it  may  be  situ- 
much  of  my  estate  as  the  law  allows  atod,  with  all  the  privileges  thereto  be- 
her,  absolutely,''  and  the  rest  to  her  for  longing,  during  his  natural  life,  to  the 
life.  Held,  that  she  took  one-half  of  end  that  he  may  have  the  same  for  an 
the  estate  in  fee,  and  a  life  estate  in  the  inheritance  so  long  as  he  may  live,  with 
rest.  The  reference  to  the  law  fixes  the  no  right  to  dispose  of  any  part  of  the 
quantity,  the  term  ''absolutely"  deter-  same  except  such  lots  as  I  shall  here 
mines  tlie  nature  of  the  estate.  Oswald  designate,  viz.  (describing  four  lots),  all 
V.  Kopp,  26  Pcnn.  516.  which  he  is  authorized  to  sell ;  and  I 

(a)  Where  a  testator  devised  the  whole  hereby  authorize  him  to  give  good  and 
of  bis  property  to  his  wife  for  life;  at  lawful  titles  for  the  same  to  enable  him 
her  death,  one-third  to  his  daughter,  to  pay  my  debts  and  legacies;  all  of 
and  the  other  twb-thirds  to  be  at  the  which  said  lands  he  may  dispose  of  at 
sole  and  entire  disposal  of  his  wife,  trust-  nis  option  for  the  above  purpose,  if  they 
ing,  that  if  she  should  not  marry  again,  should  not  be  disposed  of  in  my  life- 
she  should  make  the  daughter  her  heir;  time;  the  reversion  of  all  which  shall  l>e 
and  the  wife  died  unmarried:  held,  she  at  his  disposal;  and  ail  the  residue  of 
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§  4.  When  a  devise  is  made  to  one  for  life^  with  a  power  of 
appointment  hy  will,  or  to  leav^  to  whom  he  pleases — the  word 
leave  importing  a  devise; — he  acquires  merely  a  power^  and  can 
execute  it  only  in  the  mode  pointed  out.  But  if  land  is  devised 
to  one  generally,  with  power  to  dispose  of  it  by  will  or  deed; 
he  takes  a  fee;  although  there  is  a  devise  over  of  what  may 
remain  after  his  death.  Thus  a  devise:  *^  My  wife  shall  have  all 
what  I  have,  A;c.,  to  do  and  act  as  she  thinks  good  and  proper; 
all  shall  be  let  in  her  power,  that  is,  into  the  hands  of  my  wife;" 
gives  the  wife  a  fee-simple.^  And  the  sanie  rule  has  been  some- 
times applied  even  to  an  express  devise  for  life.  Thus  a  testa- 
tor gives  to  his  wife  a  life  estate  in  his  lands,  and,  subject  to  this, 
his  whole  property,  to  be  equally  divided  between  whoever  she 
should  make  her  heir,  and  his  brother.  The  wife  takes  a  fee  in 
one  moiety.*  But  a  devise  of  **all  my  property  to  my  beloved 
wife,  during  her  natural  life  or  widowhood,  with  power  to  dis- 
pose of  the  same  by  sale,  will,  or  otherwise,  at  her  discretion," 
confers  upon  her,  she  not  having  married,  only  the  power  to 
convey  in  fee.' 

§  5.  A  devise  to  one  for  life,  with  power  to  sell,  if  necessary 
for  his  comfortable  support,  creates  a  life  estate,  with  a  contin- 
gent power;  and  a  party  claiming  under  a  sale  by  the  devisee 
must  prove  that  the  contingency  has  happened.^  And  the 
power  to  sell  real  estate  devised  will  not  create  a  fee-simple, 
unless  it  is  given  exclusively  for  the  devisee's  own  benefit.  It 
is  not  enough  that,  after  the  execution  of  certain  trusts,  the  resi- 
due is  devised  to  him.^  Thus  a  devise  to  the  testator's  wife,  of 
'*  the  use  and  benefit  of  all  my  estate,  real  and  personal,  and, 


'  Tomlinson  v.  Dighton,  1  P.  Wms. 
171 ;  Croa  r.  Slee,  4  Ves.  64;  Bradly  r. 
Westcott,  18,  463;  Anderson  r.  Dawson, 
15,  586;  Barford  v.  Street,  16, 189;  Nan- 
nock  V.  Horton,  7,  898;  Irwin  v.  Farrer, 
19,  87;  Goodtitle  v.  Otway,  2  Wils.  6;. 
Doughty  V.  Browne,  4  Yeaces,  179;  Wil- 
lis V.  Bucher.  2  Binn.  464;  Doe  r.  How- 
land,  8  Cow.  277;  Heliuer  v.  Shoema- 
ker,  22  Wend.  187;  Dice  v.  Sheffer,  8 


W.  &  Serg.  419;  Garrett  v.  Garrett,  1 
Strobh.  Eqii.  96;  Fntliam  v.  Byrd,  2 
Strobh.  £qn.  184;  Rubey  v.  Barnett, 
12  Miss.  8;  Smith  v.  Falkinson,  25 
Penn. 142. 

*  Shermcr  v.  Same,  1  Wash.Vir.  266. 
.  *  Stroud  V.  Morrow,  7  Jones^  468. 

*  Stevens  r.  Winship,  1  Piclc.  818. 

*  Grout  V.  Townsend,  2  Hill,  554. 


my  itersonal  estate,  not  otherwise  dis-  in  fee  in  all  the  real  estate,  and  that  the 
posed  of,  I  give  to  him  to  be  at  his  dis-  restraint  upon  alienation  was  void  Glea- 
posal."    Held,  the  devisee  took  an  estate    son  v.  Fayerweather,  4  Gray,  348. 
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should  the  income  prove  insufficient  for  her  oomforUble  sup- 
port, she  to  dispose  of  so  much  thereof  as  shall  be  necessary  for 
that  purpose;  and  at  her  decease,  I  order  the  remainder  to  be 
equally  divided  to  and  among  my  children,"  gives  to  the  wife 
a  life  estate,  with  a  naked  power  to  sell,  if  the  income  should 
not  support  her«^ 

^  6.  A  devise  in  fee  will  not  be  restrained  by  any  expression 
of  the  testator's  desire,  that  the  estate  shall  be  disposed  of  by 
will  by'the  devisee  in  a  certain  way.  Thus,  in  case  of  a  devise 
to  A  and  her  heirs  forever,  ^*  in  fullest  confidence  "  that  she  will 
devise  the  property  to  the  testator's  fiunily;  A  takes  the  fee«*(a) 

*  Lamed  v.  Bridge,  17  Pick.  889.  *  Wright  v.  Atkins,  Tar.  h  Bats.  148. 

(a)  Where  «  will  ezprensly  gives  a  life  devise  over  was  void.     Armstroag  v* 

estate  only,  declarations  of  the  testator  Kent,  1  H .  J.  609. 
are  inadmissihle  to  prove  an  intenti<m  to       Devise  of  an  estate  to  "a  dang^hter 

give  a  power  of  disposal.    Gregory  v.  and  the  heirs  of  her  body ;  if  no  children, 

Cowgill,  19  Mis.  416.  to  her  entire  disposal."  Held,  the  devise 

And  words  of  mere  implication  will  not  created  a  fee  conditional,  which,  on  the 

convert  it  into  a  fee,  nnless  snch  be  the  daughter's  having  no  children,  was  en- 

obvions  general  intent  of  the   testa-  larged  into  a  fee -simple.    (Dait(in,  C.  J. 

tor.    lb.  dissenting.)    Smithv.  Billiard,  8  Strobh. 

A  testator  gave  all  his  estate  to  his  £q.  211. 
wife,  "  in  the  fnllest  manner,  subject  to  A  testator  gave  all  his  personal  pro- 
tbe  following  provisions ''  He  thon  gave  perty  to  his  wife  absolutely;  but  a  codi- 
certain  legacies,  and  desired  that  all  his  cU.  in  the  form  of  a  letter,  addressed  to 
property  should  continue  at  interest,  in  his  wife,  contained  these  words:  "I  hope 
the  same  situation  as  at  the  time  of  his  my  will  is  sp  worded  that  everything 
death,  for  the  benefit  of  his  wife,  and  that  that  is  not  in  strict  settlement  yon  will 
his  wife  should  make  a  will,  and  divide  find  at  your  command.  It  is  my  wish 
the  property  between  his  and  her  rela-  that  yuu  should  enjoy  everything  in  my 
tions,  in  such  manner  as  she  should  think  power  to  give,  using  your  Judgment  as 
they  dewrved.  He  then  declared,  tJhat,  to  where  to  dispose  of  it  amongst  your 
if  his  wife  should  bo  rendered  unable  to  children,  when  you  can  no  longer  e^joy 
make  such  will,  this  property  should  be  it  yourself.  But  I  should  be  nnhappy 
sold,  and  the  money  divided  in  the  man-  if  I  thought  it  possible  that  any  one  not 
ner  therein  mentioned.  He  declared  that  of  your  family  should  be  the  better  for 
the  last  clause  was  not  to  do  away  with  what  *  I  feel  confident  you  will  so  well 
or  prevent  his  wife  ft'om  exercising  the  direct  the  disposal  of.''  Held,  the  testa- 
entire  right  over  his  property,  should  tor's  widow  took  the  property  absolutely, 
she  be  enabled  to  carry  it  into  effect  in  Williams  v,  Williams,  6  £ng.  Law  and 
the  way  he  had  left  it  to  her,  or  in  any  £qn.  47. 

other  most  agreeable  to  herself."    The        A  testator  devised  his  real  estate  to 

widow  by  her  will  gave  some  legacies  to  his  wife,  to  be  at  her  entire  disposal;  but, 

her  relations,  but  did  not  dispose  of  the  if  any  part  thereof  should  remain  undls- 

residue  of  her  estate.    Held,  the  pro-  posed  of  at  the  time  of  her  decease,  the 

perty  had  vested  absolutely  in  the  widow,  same  should  go  to  his  children,  to  be 

and  went  to  her  next  of  kin.    Huakisson  equally  divided  among  them.    Held,  the 

e.  Bridge,  8  Eng.  Law  and  Eq.,  180.  wife  took  an  absolute,  indefeasible  estate 

Devise  to  A  and  her  heirs  forever,  and,  in  fee  in  the  land,  and  the  limitatiou 

if  she  should  die  without  heirs  and  intes-  over  to  the  children  was  not  valid,  either 

tate,  then  to  B.  and  0.    Held,  the  word  as  a  contingent  remainder  or  executory 

"  intestate "  implied  a  power  in  A  of  devise.    ItcLeaa  v,  KcDooaldj  2  Barb, 

disposition  by  will,  and   therefore  the  684. 
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^7.  It  is  held  that,  where  a  will  devises  the  property  among 
the  heirs,  the  court  will  be  less  strict  in  requiring  words  of 
limitation  to  create  a  fee,  than  where  it  is  given  to  a  stranger.^ 
So,  in  favor  of  children  and  grandchildren,  a  devise  to  tmstees, 
for  their  benefit  during  minority,  may  pass  a  fee-simple  by  im- 
plication.* Thus  a  testator  devised  the  residue  of  his  estate  to 
trustees,  their  heirs,  executors,  A;e.,  to  apply  the  produce  and 
interest  thereof  for  the  support  and  benefit  of  such  of  his 
grandchildren,  by  his  daughter,  as  should  be  living  at  his  death, 
until  they  became  of  age  or  married;  and  directed  that  their 

^  Wftlker  V.  Walker,  4  Cas.  40.  *  Lloyd  v,  Jackson,  Law  Rep.  (Eng.) 

1860,  Augaat,  p.  570. 

A  devise  in  a  will,  before  the  act  of  unrestricted  in  its  execntion  as  to  time 

1883,  in  Pennsylvania,  of  a  plantation  or  mode;  and  she  having  died  without 

**  to  my  wife  for  life,  and  at  her  decease  exercising  this  power;  2.  That  the  whole 

to  descend  on  my  three  daughters,  or  property  was  distribntable  as  intestate, 

the  snrviTor  of  them,  share  and  share  one  moiety  to  her  next  of  kin,  the  other 

alike,  the  personalty  to  descend  to  my  to  the  testator's.    PulUam  v.  Byrd,  2 

three  daughters  in  the  same  manner  ana  Strobh.  Eq.  184. 

on  the  same  principle  as  my  real  estate,"  (Where,  in  a  marriage  settlement,  the 

was  held  to  pass  the  fee  to  snch  of  the  intend^  wife's  estate  was  settled  on  her 

daughters  as  survived  the  testator,  there  for  her  life,  with  remainder  to  her  chil- 

being  also  a  devise,  without  words  of  dren,  and  power  given  her,  with  the  con- 

limitatton,  of  a  part  of  the  land  to  be  sent  of  the  trustee,  to  sell  and  disiiose 

sold,  the    proceeds   to  be  distributed,  of  the  property ,  and  her  interest  therein, 

Johnson  v.  Korton,  10  Barr,  246.  as  she  saw  fit;  held,  the  power  to  sell, 

Devise  to  the  daughter  of  the  testa-  being  restricted  and  qualified,  the  estate 

tor,  to  her  sole  and  separate  use ;  she  to  given  was  but  a  life  estate.    Deadrick  v. 

have  "  the  entire  control  during  her  life  "  Armour,  10  Humph.  588.) 

over  the   property;   then  over.    By  a  A  testator,  in  the  first  item  of  his  will, 

codicil  he  directed,  that  the  devises  to  *'  gave  and  bequeathed  to  his  wife  all  his 

his  daughter  should  vest  in  certain  trus-  estate,  real  and  personal,  during  her 

tees,  *'  fha  at  her  election  to  be  entitled  natural  life,"  be.    In  the  sixth  item,  he 

to  the  possession,  use,  management  and  says:  "  I  will  that,  at  the  decease  of  my 

control  of  the  property  during  her  life,  wife,  all  my  real  estate,  that  may  remain 

to  sell  and  exchahge  the  same,"  and  to  unexpended  by  her,  be  divided  in  equal 

dispose  of  it  by  will  at  her  discretion,  shares  between,"  &c.    Held,  that,  this 

satisfying   the  will   in  other   respects,  being  in  express  terms  a  devise  for  lifs 

field,  the  codicil  did  not  enlarge  the  only,  the  wife  did  not  take  an  estate  in 

estate    given   by    the    will ;    that    the  fee;  but,  the  power  of  disposal  being 

daughter  took  a  life  estate,  with  power  given  her  by  implication  in  the  words 

to  defeat  the  remainder  by  disposing  of  **  that  may  remain  unexpended  by  her,** 

the  property.    Bail  v.  Dotson,  14  Sm.  fit  she  could  sell  the  lands  at  her  discretion. 

M.  176.  Sbawv.  Unssey,  1  Adams,  495. 

Bequest:  "My  will  and  desire  !s,  that,  Devise  of  a  life  estate  to  the  widow, 

after  all  my  Just  debts  are  paid,  all  niy  and,  after  her  death,  the  executor  was 

property,  real  and  personal,  shall  remain  dii-ected  to  sell  and  divide  the  proceeds 

in  the  hands  of  my  wife  during  her  natu-  among  the  heirs,  naming  them,  in  equal 

ral  life,  and  that  she  shall  have  the  dis-  shares*    Held,  the  estate  vested  in  the 

posal  of  one-half  of  it  at  her  death."  executor,    subject   to   the   llib   estate. 

Held,  1.  The  wife  took  an  estate  fur  life  Brown.  &c.,  8  Gas.  62. 

in  the  Whole  property,  with  a  general  A  testatrix  divided  the  residue  of  her 

power  of  appointment  as  to  a  moiety,  estate  into  aqual  parts,  giving  one^^lf 
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jfother  should  be  trustee,  if  all  the  trustees  should  die.  Held, 
the  grandchildren  took  a  fee-simple;  ou  the  grounds,  that  it 
could  not  be  supposed  that  provision  was  made  for  them  during 
minority,  and  to  cease  at  the  very  time  when  they  would  most 
need  it;  that,  the  devise  being  made  to  the  trustees  in  fee,  the 
whole  was  meant  to  be  given  away  from  the  heir;  that,  if  the 
father  should  become  trustee,  and  his  wife  take  as  heir,  he  would 
be  ti*ustee  for  himself;  and  that  the  word  prodtice  might  import 
the  proceeds  of  a  sale  of  the  property.^  This  case  has  been 
doubted,  but  afterwards  approved  in  a  later  case.'  So,  in  a  very 
late  case,  a  devise  providipg  for  the  education  of  children  is  held 
to  pass  a  fee.^  A  fortiori,  a  devise  to  trustees  in  fee,  in  trust 
for  a  person  till  he  becomes  of  age,  with  direction  that,  upon 
his  reaching  the  age  of  tweilty-oue,  they  suffer  -him  to  enter 
upon  and  enjoy  the  estate — passes  a  beneficial  fee-simple  to  the 
cestui.^    So  where  a  testator  devised  the  residue  of  his  estate  to 

^  NewUnd  v.  Shepard,  2  P.  Wins.  194.  Rep.,  2  Qu.  B.  269;  Law  Rev.,  October, 

See  Doe  v.  Lean,  1  Ad.  &  £11.  (N.  S.)  1867,  p.  110. 

229;  Codman  v.  Coffin,  2  Onsh.  865.  *  Challenger  v.  3hepard,  8  T.  R.  697. 

*  Fonnerean  v.  FoDnereau,8  Atk  816.  See  Smithwick  v.  Jordan,  16  Maw.  118. 

*  Lloyd  «.  Jackson,  (Ei^ch.  Ch.)  Law 

to  her  sister  ''  absolutely,  so  that  she  nntil  she  arrived  at  the  age  of  eighteen 

may  dispose  of  the  same  by  will  or  other-  years,  when  the  daughter  was  to  have 

wise,  as  fully  and  amply  as  if  the  same  one-half  his  property;  but,  in  the  event 

BOW  belonged  to  her."  and  the  other  of  her  death  before  eigliteen,  the  wife 

half  to  the  same  sister,  to  receive  the  was  to  have  the  whole.    Held,  the  wife 

income  thereof  during  her  natural  life,  had  a  fee  in  an  undivided  half,  and  could 

and  after  her  death  to  trustees,  to  pay  also  give  a  good  title  in. fee  to  any  por- 

the  income  to  her   nephews    in  equal  tiou  of  the  estate.    Carpenter  v.  Brown, 

shares,  and,  in  case  of  the  death  of  either  6  R.  I.  888. 

of  them,  to  pay  his  share  of  the  .income  A  naked  authority,  to  sell,  conferred 
to  his  children,  and,  if  he  should  die  by  will  on  an  executor,  who  is  also  ap- 
without  children,  to  the  surviving  nephew  pointed  guardian,  both  of  which  offices 
for  life.  Held,  the  devisee  took  a  fee  in  are  renounced,  and  the  power  not  ezer- 
the  first  half,  and  a  life  estate  in  the  cised;  does  not  enlarge  a  life-estate 
other;  after  her  4eath,  the  surviving  given  to  the  ward  into  a  fee,  so  as  to 
nephew,  the  other  having  died  childless,  enable  him,  or  any  other  person,  to  con- 
took  a  life-estate  in  the  second  half,  the  vey  a  fee.  Sawyer  v.  Dozier,  7  Jones,  7. 
fee  of  which  descended  to,  the  heii-sof  A  devise  of  certain  lands  to  twuelee- 
the  testatrix.  Brown's  Estate,  88  Fenn.  mos^'nary  corporations,  one-half  to  each, 
289.  **  their  successors  and  assigns  forever,  to 
Devise  by  A  to  his  wife  of  *'all  his  be  disposed  of  as  the  .  managers  of  yaid 
property,  both  real  and  personal,  of  societies  shall  think  best,  so  that  the 
which  he  was  possessed  at  his  decease,  profits  and  interests  arising  thentfrom  be 
alter  paying  all  his  just  debts,"  with  annually  appropriated  to  the  olifects  of 
power  to  sell  any  part  of  his  property  said  societies  forever," — is  a  devise  in 
for  the  payment  of  his  debts  and  the  fee-simple.  Thompson  t.  Swoope,  24 
support  and  education  of  his  daughter  Penn.  474. 
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trustees,  in  trust  for  his  son  till  be  became  twenty-one,  and  then 
the  trust  to  cease;  held,  the  son  took  the  whole  beneficial 
interest  in  fee;  as  if  the  devise  had  been  to  trustees  in  trust  for 
him  till  he  was  twenty-one,  then  to  him  and  his  heirs.^  So,  in 
case  of  a  devise  to  A,  a  daughter,  of  two-thirds  of  the  home- 
stead, while  single,  and  during  her  mother's  life;  at  the  mother's 
death,  to  be  sold  by  the  executors,  if  they  should  think  best, 
and  the  avails  to  go  to  A;  if  not  sold,  the  use  to  go  to  her,  for 
her  benefit:  held,  A  took  the  fee.^  So  a  testator  gave  real  and 
personal  estate  to  trustees,  upon  trust  for  his  wife  for  life,  and 
after  her  death  to  sell  and  divide  the  proceeds  among  his  chil- 
dren A,  B,  C,  D  and  E,  *'  or  their  heirs  or  assigns,"  and  recom- 
mended his  children  to  settle  by  arbitration  any  dispute  as  to 
the  construction  of  his  will.  Held,  that  the  gift  to  the  children 
was  absolute;  the  words  **or  their  heirs  and  assigns"  were 
superfluous.' 

§  7  a.  The  mere  fact,  of  a  devise  to  sons  after  a  life  estate, 
does  not  prove  intention  to  give  a  fee.^  But  where  one  devised 
to  his  wife  for  life,  then  to  his  children,  their  heirs  and  assigns, 
as  tenants  in  common;  and;  in  case  of  the  death  of  either  child, 
his  or  her  share. to  descend  to  his  or  her  children,  or,  if  said 
child  should  die  without  issue,  to  the  testator's  surviving  chil- 
dren; and  the  wife  died  in  the  testator's  life:  held,  his  children 
took  an  indefeasible  fee-8imple.^(a) 

'  Reat  V.  Powell,  Amb.  887;  Doe  v.  *  Walton^s,  Stc.,  85  Eng.  Law  &  Eqn. 

Roper,  11  £.  518;  Doe  v,  Claytoo,  SYes.  589. 

141.                ,     .  .                              •  '  *  Olmsted  v»  Harvey,  1  Barb.  102. 

'  Ingersol  «.  Knowlton,  15  Conn.  468.  *  Caldwell  v.  SkUton,  1  Harr.  152. 

(a)  A  testator  devised  a  house  to  his  plied  to  her  support  until  hef  marriage 

only   daughter,    and    directed    that    it  or.  majority/^  on  the  occurrenoe  of  either 

should  not  be  sold  during  her  minority,  of  which  events  she  shall  have  the  full 

but  the  income  should  ^  appropriated  control  of  her  proi)erty;"  and,  in  case  of 

to  her  support,  and  that  V  the  property  her  death  before  either  of  those  events, 

so  bequeathed,  namely. -<said  house,  to-  '*  the  property  bequeathed  to  her  in  the 

ge*her  with  the  residue  hereafter  speci-  fort^going  presents  shall  be  divided  "-into 

fled,  should  be  received  by  "  a  guardian  certain  pecuniary  legacies,  and  the  resi- 

named  in  the  will,  **  in  trust  for  the  uiies  due  between  several  charitable  societies, 

of*'  the  daughter  until  her  majority  or  Held,  the  daughter  took  a  fee  subject  to 

marriage;  and  *'gave  and  bequeathed"  the  trust;  and,  at  her  death  under  age 

to  her  '*  all  the  rest  and  residue  of  liis  and  unmarried,  the  estate  should  be  sold 

property,  of  every  description ; "  and  by  the  executors  for  payment   of  the 

directed  that  the  income  uf  the  "  pro-  legacies.     GiUbeus  v.  Curtis,   8  Qray, 

perty  bequeathed  "  to  her  should  be  ap-  892. 
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§  8*  A  fee-simple  may  pass  by  devise,  by  words  of  mere 

I 

reference^  to  another  devise,  or  otherwise.(a) 

§  9.  The  inlrodwstory  remarks  of  a  will,  iudicating  an  intent 

to  dispose  of  a  testator's  whole  interest,  may  be  so  coupled  with 
other  clauses,  in  themselves  ambiguous,  as  to  pass  an  estate  in 
fee-simple.  Thus  a  devise — '^All  the  estate  I  have  I  intend  to 
settle  in  this  manner — ^viz.:  my  estate  at  A  I  give  to  my  dear 

brother,  and  after  his  decease,  my  desire  is,  that  it  should  be 

The  rale  heretofore  stated— vol.  1,  p.  soatherly  end  of  my  farm;  gives  to  B  a 

80 — that  the  power  of  alienation  is  an  fee  in  the  privilege.  Lakeman  «.  Butler, 

inseparable  incident  to  a  fee-simple,  has  17  Pick.  486. 

been  applied  in  this  class  of  cases.  A  testator  devises  lands  to  his  wife. 

Devise  to  a  grandson,  to  him  and  his  and  after  her  death  to  A,  one  of  his  sons, 

heirs  forever,  forbidding  any  mortgage  He  then  beqneaths  to  B,  another  son,  a 

or  any  charge  to  be  put  upon  one  of  the  legacy,  '*  as  his  proportion  of  the  estate." 

buildings  and  lands,  but  to  be  free  from  A  takes  a  fee-simple.    Butler  v.  Littlo, 

all  charge  to  the  respective  heirs  forever.  8  Greenl.  280. 

Held,  a  fee.    Pye  «.  Bradbury^  6  Horh  A  testator,  having  a  son  and  t<vo 

&  Nor.  895.                     *  daughters,  each  of  them  having  chil- 

So  in  case  of  a  devise,  ''  I  will  and  dren,  and  also  a  minor  son.  unmarried, 
bequeath  to  my  oldest  daughter  eighty  devises  the  dwelling  house,  &c.,  valued 
'  acres  of  land  where  my  house  and  well  at  $8,600,  to  the  children  of  his  son  A« 
stands,  to  her  and  heirs  forever,  never  to  after  A's  death,  and  makes  similar  de- 
be  mortgaged  nor  sold  forever  ''  HoUi-  vises  to  his  daughters  and  their  children. 
day  V,  Divon,  27  111.  88.  To  the  minor  son  he  devises  **  the  rever- 

(a)  Thus,  if  one  devise  Blackacre  to  slon"  of  certain  lands  at  the  death  of  his 

A  and  his  heirs,  and  Whiteacre  to  B,  to  wife,  valuing  the  land  at  $8,000,  but 

hold  in  the  same  manner  as  A  holds  ordering  that  it  be  estimated  at  $6,000. 

Blackacre — B  takes  a  fee.    So,  also,  by  on  account  of  the   probable  delay  in 

words  of  reference  to  a  purchase,  which  coming  Into  possession  of  it.    The  re- 

is  in  fee.    Thus,  where  one  devises  "  my  mainder  of  his  estate,  consisting  chiefly 

lat€  fmrcka$t  from  A,  as  also  four  acres  of  stocks,  &o.,  and  a  wood  lot  valued  at 

of  woodland,  &c.,"  and  the  purchase  $1,000,  to  be  equally  divided  among  the 

from  A  was  in  fee,  a  fee  passes  In  the  children,  first  charging  them  with  the 

whole  land.    So,  If  one  devise  *^to  my  amount  received  by  them  or  their  chil- 

eldest  son  and  his  heirs  Blackacre  £or  his  dren  in  real  estate,  according  to  valna- 

part;  Item.  I  devise  to  my  second  son  tlon  in  the  will,  so  that  when  one  has 

Whiteacre  for  his  part:''  the  latter  takes  received  an  excess  in  real  estate,  ad«- 

a  fee  simple.    Perk.  Ml;  Neidev.  Neide,  duction  shall  be  made  from  his  share  of 

4  Rawle,  76;  1  Roll.  Rep.  869;  Gough  the  personal  property.    "The  wood  lot, 

V.  Howarde,    8  Bulst,  127;    Smith  t,  or  any  other  estate  which  I  have  not  dls- 

Berry,  8  Ohio,  866.    See  Brooks  e.  Whit-  posed  of,  may  be  sold  at  the  discretion 

ney,  11  Met.  418;- Areson  «.  Areson,  8  of  my  executors."    The  valuation  in  the 

Denio,  468.  will  was  the  value  of. the  fee-simple.  The 

So  in  case  of  a  devise  "to  A  all  that  children  of  A  take  a  fee,  subject  to  his 

my  house  and  premises  at  P.    I  also  life  estate.  Baker  v.  Bridge,  12  Pick.  ti. 

give  to  A  all  that  my  land  in  P.  and  R,  A,  seised  of  lands  in  W,  deviiied  them 

to  him,  his  heirs  and  assigns  forever."  to  his  son  A  for  his  life,  and  then  to  re- 

A  takes  a  fee  In  the  house  and  premises,  msin  to  0,  the  son  of  B,  except  B  jwr* 

Fenny  v.  Ewestaoe,  4  M.  k  S.  68.  chattd  another  house,  with  so  much  laud 

So  a  devise,  to  the  testator's  daughter  as  in  W  for  C.  and  then  B  should  sell 

A,  of  the  southerly  portion  of  his  farm,  the  lands  in  W  as  his  own.    B  did  not 

and  to  his  daughter  B,  her  heirs  and  purchase  other  lands.    Held,  the  word 

assigns,  of  "  that  part  of  my  farm  called  pwchiut  imported  a  purchase  in  foe,  and 

>C  U,  bounded,  &c.,  with  a  privilege  of  therefore  G  took  a  fee  in  tl>e  lands  in 

digging  ten  barrels  of  clams  yearly  at  tha  W.    Greaa  v.  Armatead,  Hob.  66. 
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disposed  of  to  B,"  passes  a  fee-simple,  such  being  the  plain 
intent  of  the  testator,  as  expressed  by  the  introductory  clause.^ 
So  a  devise  wa^  as  follows:  *'as  touching  my  worldly  estate 
wherewith  it  has  pleased  Grod  to  bless  me,  1  give,  devise  and 
dispose  of  the  same  in  the  following  manner."  The  testator 
then  gives  to  his  mother  all  his  estate  at  N.,  with  all  his  goods 
and  chattels,  as  they  then  stood,  for  her  life;  and  to  his  nephew, 
T.  D.,  after  her  death,  if  he  would  but  change  his  name;  if  he  did 
not,  then  he  gave  him  £20  per  year,  to  be  paid  him  for  his  life 
out  of  N.  close  and  the  farm  held  at  R.,  which  he  gave  her  upon 
his  nephew's  refusing  to  change  his  name,  to  her  and  her  heirs 
forever.  Held,  T.  D.,  took  a  fee.*  So  by  the  devise,  **as  to 
what  worldly  goods,"  <&c.,  then  all  the  land  to  the  wife  for  life, 
and  after  her  death  to  the  testator's  two  sons;  the  sons  take  a 
fee.'  But  no  operative  and  effective  clause  in  a  will  is  to  be 
controlled  by  ambiguous  words  in  the  introduction,  unless 
demanded  by  a  reasonable  interpretation;  nor  shall  a  subsequent 
clause,  relating  to  a  particular  subject,  be  controlled  by  an  intro- 
ductory clause  not  relating  to  that  subject  Thus,  if  the  intro- 
ductory clause  is,  *•  as  to  all  my  worldly  estate,"  still  the  will 
does  not  pass  an  estate  that  is  clearly  omitted/  So  where  the 
words  were,  "  as  touching  such  worldly  interest,  &c.,  I  give  all 
my  lands  and  tenements,  buildings,  &c.,  with  the  appurtenances, 
&c.,  by  her  freely  to  be  possessed  and  enjoyed;"  held,  only  a 
life  estate  was  devised.^(a) 

§  10.  In  a  devise,  the  word  ''estate"  signifies  the  interest 
which  a  man  has  in  lands,  rather  than  the  subject  of  that  interest; 
even  though  there  are  other  words,  pointing  to  local  situation, 

• 

'  Lloyd  V.  Jackson,  Law  Rep.  (Eng.)  *  WyaU  v.  Sadler,  ICanf.  687. 

1866,  Ang.,  p.  670;  Tuffnell  v.  Page,  2  *  Orford  v.  Churchill,  8  Vea.  h  Bea. 

Atk.  87.    See  Barkeydt  v.  Barkeydt,  67;  18  Vea.  844;  Doe  «.  Clayton,  8  £. 

20  Wend.  676;  Knight «.  Selby,8ifann.  144;  Wright  v.  Rasael,  Cowp.  661;  4 

&  6.  92;  Miller  v.  Lynn,  7  Barr^  448;  Dane,  681;  1  Dal.  226. 

Franklhi  v.  Harter,  7  Blackf.  488.  *  Wheaton  v.  Andreas,  28  Wend.  462. 

*  Ibbetaon  «.  Beckwith,  Forr.  167. 

(a)  Before  the  Beviaed  Statntes  in  which  it  is  not  directly  connected,  nor 

New  York,  a  devise  with  no  words  of  by  a  general   charge  upon   the  whole 

inheritance  passed  only  a  life  estate;  and  estate  of  the  testator,  by  implication,  not 

such  devise  is  not  enlarged  by  the  gone-  upon  the  person  of  the  devisee.  Vander- 

rai  introductory  clause  of  the  will,  to  worker  v.  Tanderwerker,  7  Barb.  221. 

-2 
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rather  than  the  amount  of  intere8t.(a)  Therefore,  ''all  mj 
estate,"  or  '*all  my  real  estate,"  passes  a  fee-simple.  So,  '*all 
my  land  and  estate  in  A,"  because  the  word  "  land  "  would  give 
an  interest  for  life,  and,  therefore,  the  word  '*  estate  "  would  be 
superfluous  unless  it  passed  a  fee.  So,  ''my  estate  at  A,"  omit- 
ting the  word  "  all."  So,  "  testamentary  estate,"  if  aided  by 
the  introductory  clause.'(d)  On  the  same  principle,  the  words 
"my  property,"  "all  my  real  properly,"  "all  my  right,  title 

^  Leland  V.  Adams y  9  Gray,  71;  John-  898;  Hammond  v.  Hammond,  8  Gill  & 

son  V.  Kerman,  1  Rolle  Abr.  884;  Lane  J.  487;  Maine  Rev.  St.  878;  Foster  v.' 

V.  Hawkins,    2    Show.   888;    Barry  v.  Craige,  2  Dev.&  B.211;  Doe  v.  Roberts. 

Edgewortb,  2  P.  Wms.  528;   Hunger-  11  Ad.  &  EI.  1000;  Smith  v.  Berty,  8 

ford  V.  Anderson.  4  Day,  868;  Holdfast  Ohio,  865;  Doe  v.  Lawton.  4  Bing.  K. 

V.  Marten,  1  T.  R.  411;  Chichester  v,  461;  6  Scott,  808;  Leavitt  «.  Wooster, 

Ozendon,  4  Tann.  176;  Ghorlton  «.  Tay-  14  N.  H.  550;  Qnennell  v.  Tnmer,  4 

lor.  8  Ves.  &  B.  160;  Holms  v.  Williams,  Eng.  L.  &  Equ.  84;  Bell  v.  Scammon, 

1  Root,  882;  Godfrey  v.  Humphrey,  18  15  N.  H.  881 ;  Shinn  «.  Holmes,  25  Penn. 

Pick.  587;    Fox  v.  Phelps,  17  Wend.  142;  Briggs  v.  Shaw,  9  Allen,  517. 

(a)  In  a  deed,  otherwise;  more  espe-  though  the  word  "  estate  "  was  used  in 

cially  where  the  terms  of  description  and  the  devise  to  the  wife,  yet,  by  making  it 

the  limited  authority  of  the  grantor  favor  expressly  for  life  to  her,  and  general  to 

such  construction.  Thus,  under  a  license  C,  the  testator  showed  that  he  used  it 

to  sell  all  the  real  estate  of  an  intestate,  in  different  senses  in  the  two  clauses, 

his   administratrix   sold  and  conveyed  Bailis  v.  Gale,  2  Yes.  48. 

**  the  residue  of  the  deceased's  dwelling-  "  I  give  and  bequeath  to  my  wife, 

house,  that  was  not  set  off  to  his  widow  Clarissa,  all  my  estate,  both  real  and 

as  dower  in  said  estate ;  reference  being  personal,  for  her  own  use  and  benefit, 

always  had  to  the  returns  and  bounds  reserving  only  sufficient  to  pay  my  Jn^t 

of  the  widow's  thirds,  for  a  particular  debts."    Held,  a  fee  passed.    Tracy  v. 

description  of  the  bounds  of  the  pre-  Kilborn,  8  Gush.  557. 

mises.''     Held,    the    reversion   of  the  Devise,  "  I  give  Horsecroft,  my  eetaSe 

estate  assigned  to  the  widow  as  dower  that  I  now  live  in,  to  my  son  J.  P.,  a 

did   not   pass.     Kempton   «.  Swift,  2  lunatic."     Held,    the   word    "estate" 

Met.  70.  passed  a  fee.    Pottow  v.  Fricker,  5  Eng. 

(6)  So  the  devise  of  "all  the  estate  L.  &  Equ. 448. 
called  A,  containing  two  thousand  five  A  devise,  "as  to  all  my  worldly  es- 
hundred  and  eighty-five  acres  of  land,"  tate,"  of  a  house  to  A,  "  and  the  remain- 
passes    a  fee.     Lambert   v,   Paine,    8  der  of  my  estate,  real  and   personal, 
Crauch,  97.  among  my  children,  including  A,"  wonld 

A  testator  gave  to  his  wife  for  life  pass  a  fee,  prior  to  the  Pennsylvania 

"all  that  estate  I  bought  of  Mr.  M.,"  statute  of  1888. •    Peppard  v.  Deal,  9 

then  to  his  son  A  part  of  that  estate  Barr,  140. 

called  S.,  to  him  and  his  heirs;  and  the  So,  where  a  testator  gave  a  tract  of 

other  part  thereof  to  his  son  B  and  his  land  and  a  slave  to  his  wife  for  life,  and 

heirs;  and  "  to  my  son  G,  all  that  estate  the  balance  qf  hie  estate ,  real  and  per- 

I  bought  of  Mr.  M.  after  the  death  of  sonal,  to  his  daughter  for  life,  with  re- 

my  wife."    Held,  G  took  a  fee-simple  in  mainder  to  her  children;  held,  it  was'to 

the  last  named  estate.    Lord  Hardwicke  be  presumed  that  he  intended  to  dispose 

founded  bis  opinion  on  the  grounds,  that  of  his  whole  estate,  and,  at  the  death 

the  will  was  inartiflcially  drawn  by  one  of  his  wife,  the  land  and  slave  went  to 

"  inope  comUH"  but  showed  a  clear  in-  his  daughter,  with  remainder  to  his  chil- 

tent  to  distribute  the  testator's  whole  dren.    Deadrick  v.  Armour,  10  Humph, 

estate ;  that  the  want  of  the  word  "  my  "  588. 
before  "  estate"  made  no  difference;  and, 
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and  interest/'  or  ''part,  share  and  interest,"  ''all  the  rest  and 
residae,"  "the  re8idu^,"(a)  "  whatever 'else  I  have  not  disposed 

of,"  "  the  whole  reversion,"  or  "  remainder  of  my  lands,"  "  re- 
maining part  of  my  real  property,"  have  been  held  sufficient  to 
pass  the  fee-simple.  ^(6) 

*  NUeii  V.  Gray,  12  Ohio  (N.  S.),  820;  Holms  v,  WilUams,  1  Root,  832;  4  Day, 

Hopewell  v.  Ackland,  1  Salk.  289;  Nor-  868;  17  John.  281;  Brown  v.  Wood,  17 

ton  V.  Ladd.  Lutw.  761;  Bailis  «.  Gale,  Mass.  68;  Fox  v.  Phelps,  17  Wend.  898; 

2  Ves.  48;  NicholU  v.  Botcher,  18  Ves.  Roe  o.  Bacon,  4  M.  &  S.  866;  Cutbbert 

198;  Cole  «.  Bawlinson,  8  Bro.  Pari.  Ca.  v.  Lenipriere,  8  M .  &  S.  158;  Dewey  o. 

7;  Andrews.  Soathouse,  6  T.  R.  292;  Morgan,  18  Pick.  295;  Doe  r.  Lean,  1 

Marry  v.  Wyse,  2  Vem.  690;  Morrison  v.  Ad.  &  £1.  (N.  S.)  229;  Donovan  v.  Don- 

Semple.  6  Binn.  94;  Fraser  v.  Hamil-  ovan,  4  Harring.  177;  Harvey  v.  Olin- 

ton,  2  Deaaus.  Ch.  578;  Grayson  v.  At-  sted,  1  Comat.  488;  Lippen  v.  Eldred, 

kinson,    1  Wiis.   888;   8  Cranch,    180;  2  Barb.  180. 

(ft)  More  especially  where  there  is  no  tate.    A  takes  a  fee-simple.    Bradford 

limiUtion  over.    McGonnel  v.  Smith,  28  v.  Belfield,  2  Sim.  264. 

111.  611.  A  testator,  who  died  leaving  a  wife 

(6)  As  to  the  words  "  lands,  tene-  and  children,  devised  to  his  wife  *'  all 

ments,"  fiu:.,  see  Moore  v.  Denn,  7  Bro.*  my  real  estate,  one  clock,  and  the  inter- 

P  C.  607;  2  B.  &  P.  247;  Doe  v.  Allen,  est  of  $500  during  her  life-time.''    The 

8  T.  R.  508.  rest  of  his  chattels  he  bequeathed  among 

(By  a  devise  of  the  **us€  an4  income  "  of  his  children,  but  made  no  further  dispo- 

certain  lands,  and  the  ''  use,  income  and  sition  of  the  real  estate. '  Held,  the  wife 

interest"  of  certain  personal  estate  to  took  an  estate  in  fee.    So,  where  a  tes- 

tbe  wife  of  the  testator  daring  her  life;  tator  devises  one  lot  to  A  his  heir  at 

the  estate  vests  in  the  wife  during  her  law,  and  to   B  all  the  residue  of  his 

life.    Stone  V.  North,  1  Adams,  265.)  lands,  ''to  be  kept  in  the  name  and 

Devise,  *'  as  to  all  my  temporal  estate,  family  of  the  B's  as  long  as  can  be;"  B 

&c.,  I  give  and  devise  the  same  as  fol-  takes  a  fee-simple, 

lows:"  then  legacies  to  A,  with  direction  Devise — the  interest  of  all  my  land, 

to  sell  real  and  personal  estate  for  pay-  property,  whether  houses,  bank  stock  or 

ment  of  debts  and  legacies;  concluding  cash,   after   discharging  debts,  to   my 

with  *'  as  to  all  the  rest  of  my  goods  and  wife;  afterwards  to  my  sister  C's  family, 

chattels,  real  and  personal,  movable  and  to  go  in  heirship  forever.    G's  eldest  son 

immovable,  as  houses,  gardens,  tene-  takes  a  fee.    See  5  Hill,  410;  1  B.  k  A. 

ments,  &c.,  to  A."    Held,  A  took  a  fee-  518;  5  M.  &  S.  126;  1  Wash.  Tir.  96. 

simple.     Shaw  v.  Bull.  12  Mod.  596.  Devise:  all  my  eetate  to  be  thus  divi- 

A  testator  devised  the  income  of  ded,  the  wife  of  the  testator  to  have  a 
shares  in  the  corn  market  of  London  lunue  to  live  in,  and  garden,  tkudone'third 
to  his  nephew  for  life;  and  all  the  rest  of  all  the  estate,  remainder  over.  The 
of  his  estates,  with  all  moneys  in  the  wife  takes  a  life  estate  in  the  house  and 
stocks,  &c.,  to  A  and  others.  Held,  the  garden,  and  a  fee  in  the  rest  of  the  pro- 
last  clause  passed  the  reversion  in  fee  of  perty.  Holme  v.  Harrison,  2  Whart.  288. 
the  com  market  shares.  Fletcher  «.  Devise  to  A  of '  the  whole  of  my  pro- 
Smitou;  2  T.  R.  656.  perty  in  P.,"  Sec.    To  B,  of  *'  all  my 

Devise  of  lands  to  A  and  B,  "  whom  I  other  lands  in  H.  and  M.,  subject  to  the 
appoint  my  executors  of  all  that  I  pos*  yearly  payment  of  £150  to  G,  and,  should 
seas  in  any  way  belonging  to  me,  by  A  have  lawful  issue,  the  eaid  property  to 
them  freely  to  be  possessed  or  enjoyed,  be  equally  4ividod  between  her  lawful 
of  whatever  nature  or  manner  it  may  issue."  Held,  the  words, '' the  said  pro- 
be." A  and  B  take  a  fee-simple.  Thomas  perty,"  did  not  embraoe  the  land  devised 
V.  Phelps,  4  Russ.  848.  to  B,  and  that  B  took  a  fee-simple.   Pep- 

A  testator  bequeathed  to  his  heir  one  percom  v.  Peacock,  8  Scott  N  R.  651. 

shiiling,  and  devised  to  A  all  his  lands.  So  a  devise  to  a  wife  of  a  residue  of 

and,  in  the  next  clause,  all  his  goods,  an  estate  after  paying  debts  and  legacies, 

chattels,  personal  and  testamentary  es-  with  a  oontingent  limitation  over  to  an- 
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§  11.  But  it  18  said  that  this  construction  will  not  be  given, 
unless  the  manifest  intent  of  the  testator,  ^as  gathered  from  the 
will  and  the  circumstances  of  the  case,  so  require.  If  the  words 
of  the  will  may  be  satisfied  bj*  an  application  to  personal  estate, 
the  heir  shall  not  be  disinherited  by  implication.^  Thus  a 
testator  gave  and  bequeathed  to  his  wife  *'  one  full  third  of  my 
estate,  both  real  and  personal,  for  her  use  and  improvement, 
agreeably  to  the  law  in  that  case  made  and  provided,"  and  *'  the 
remainder "  of  his  estate  to  his  children,  they  to  receive  their 
respective  shares  on  arriving  at  the  age  of  twenty-one.  Held, 
that  the  wife  took  an  estate  for  life  only  in  the  real  estate.*(a)  So 
a  devise  o{  a  plantation  to  A,  subject  to  the  life  estate  of  his 
mother  in  one-third,  without  anything  else  to  indicate  an  inten- 
tion to  give  a.  fee,  passes  but  a  life  estate.^  So  in  case  of  a  de- 
vise, to  my  daughter  A,  of  all  mj  residue  and  remainder  of  real 
and  personal  estate,  goods,  &c.,  lands,  &c.;  if  she  die  before  she 
comes  of  age  to  receive  said  legacy,  the  personal  and  real  estates 
to  return  to  B,  to  whom  I  bequeath  it  on  the  above  proviso; 
held,  A  took  a  conditional  fee,  and  that  the  limitation  to  B  was 
an  executory  devise.    B  having  died,  and  then  A,  the  heirs  of 

^  Shaw  V.  BqII,   12  Mod.  696.    See       '  Raymond  v.  Morse,  4  Gray,  248. 
Areaon  v.  Areaon,  8  Penio,  468.  *  Calhoun  »,  Cook,  9  Barr,  228. 

other  "  of  whatever  she  may  leave,"  at  twenty  acres  granted  to  my  son  L." 

her  death,  vests  in  the  wife  an  absolute  E.  W.  Uken  a  fee-simple.    Walker  v, 

estate  in  the  residnum.    Elcan  v.  Lan-  Walker,  4  Gas.  40. 

casterian,  Sec.  2  Patt.  &  Heath,  (Va.)  68.  (a)  But  where  the  wife  of  the  testator 

Devise,  *'  to  my  daughter  A  everything  was  made  devisee  for  life  of  a  particular 
of  which  I  die  possessed.  In  the  event  estate  in  one  clause,  and  a  subsequent 
of  my  daughter's  death  without  chil*  one  devised  to  her  "  all  the  rest,  residfae 
dren,  I  give  and  devise,"  giving  certain  and  remainder  of  my  goods,  &c.,  to- 
specific  legacies,  and  the  residue  to  per-  getber  with  my  real  estate  not  herein 
sons  named.  Held,  the  devise  to  A  was  before  devised,  &c.;"  held,  the  clrcum- 
absolute,  and  the  subsequent  disposition  stance,  that  the  particular  and  residuary 
was  intended  to  provide  for  her  death  in  devises  were  made  to  the  same  person, 
the  lifetime  of  the  testatrix.  Estate  of  raised  no  presumption  against  an  intent 
Mary  Biddle,  4  Cas.  69.  to  give  her  a  fee  in  the  same  lands  which 

A  testator  declared  his  intention  "  to  she  took  for  life,  inasmuch  as  the  testa- 
settle  and  Adjust  my  worldly  affairs,  by  tor  might  change  his  intent  even  while 
making  and  ordaining  this  my  last  will  making  the  will.  And  this  construction 
and  testament;"  and,  after  devising  to  was  confirmed  by  the  consideration,  that, 
several  of  his  sons  various  parts  of  his  where  certain  other  estates  were  devised 
real  estate  in  fee -simple,  introduced  the  for  life,  the  remainders  in  fee  were  ez- 
fotlowing:  ''and  I  dp  hereby  grant  and  pressly  given  over.  Ridoat  v.  Payne,  1 
devise  to  my  son  E.  W.  twenty  acres  of  Yes.  10;  8  Atk.  486. 
land    adjoining   and   parallel  with  the 
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B  took  the  estate.     If  a  power  of  disposition  had  been  given  to 
A,  he  would  have. taken  an  absolute  fee.^ 

§  12.  Another  ground,  for  enlarging  into  a  fee  simple  an 
estate  devised  without  technical  words  of  inheritance,  is  the 
charging  of  the  devisee  with'some  pecuniary  burden  or  payment. 
The  general  rule  is,  that  a  devisee  charged  with  the  payment  of 
a  sum  in  gross,  in  contradistinction  to  a  charge  upon  the  estate, 
or  for  the  devisee's  life,  takes  a  fee-simple.  This  rule,  however, 
is  held  not  to  apply,  where  an  express  estate  for  life  is  devised; 
nor,  in  any  case,  to  be  absolutely  conclusive;  but  only  to  supply 
defects  of  expression.  On  the  other  hand,  it  is  sometimes  held, 
that  a  charge  on  the  person  or  land  will  pass  the  fee;  but  not  a 
charge  on  the  rents  and  profits.  That  the  payment  must  be 
either  a  personal  charge  or  a  condition  annexed  to  the  estate;  and 
that  a  mere  direction  or  injunction  to  the  devisee  does  not 
amount  to  a  condition;  but  the  words  "  he  paying "  will,  it 
seems,  create  a  condition  or  limitation,  according  to  the  intent. 
The  comparative  value  of  the  land  devised,  and  of  the  amount 
to  be  paid,  does  not  affect  the  general  principle;  because,  how* 
ever  much  the  former  may  exceed  the  latter,  if  the  devisee  takes 
only  a  life  interest,  it  may  terminate  before  he  has  realized  even 
the  small  sum  to  be  paid;  and  the  law  always  intends  a  devise 
to  be  beneficial  to  the  devisee.  Nor  does  it  affect  thb  principle, 
that  the  payment  is  to  be  made  in  ftduro.  More  especially  a 
charge  upon  the  devisee  of  a  perpetual  payment  is  held  to  have 
the  effect  of  creating  a  fee-simple.  Thus  where  the  devisee  is 
to  pay  £3  annually  to  B  and  his  heirs;  or  £6  yearly  to  the  mer- 
chant tailors  of  London.  So  where  one  devised  four  coats  to 
four  boys  of  the  parish  of  D.  forever,  and  all  his  lands,  &c.,  and 
personal  estate  to  his  wife  and  her  assigns;  held,  she  took 
a  fee.*(a) 

*  Ackless  V.  Seekright,  1  Bro.  46;  (1  v.  Tyndal,  2  Salk.  686;  Fulton  «.  Moore, 

Call,  7.)  25  Penn.  468;  King  v.  Cole,  6  R.  I.  484. 

'  Shaflard  «.  Baker,  Gro.  Eliz.  744;  See  Smith  v.  Jewett,  40  N.  H.  630. 
Weob  9.  Hearing,  Cro.  Jac.  416;  Smith 

(a)  DeWse,  "  to  my  son-in-law,  J.  H.,  have  to  pay  $160  still  yet  to  pay  on  said 
the  lot  of  ground  in  Irwin's  plan,  in  the  lot,  and  said  lot  is  to  be  given  to  W.  M., 
bottom,  and  that  John  McMuliin  will    fo'st  son  of  the  above.''    J.  M .  entered 
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^  13.  And  even  where  the  payment  ib  to  be  only  for  the  life 
of  the  third  person,  or  is  without  any  certain  limitation,  the 
devisee  takes  a  fee-simple.  As  where  one  devised  lands  to  A, 
conditionally  that  he  should  allow  to  his  son,  meat,  drink,  Ac, 
during  his  natural  life.  So,  where  one  devised  two  houses  to 
his  son,  an  condition  that  he  should  pay  his  sisters  £5  a  year, 
with  a  clause  of  entry  on  non-payment.  So  where  there  was  a 
specific  devise  of  real  estate,  and  a  general  residuary  devise  of 
personal  property,  to  A,  he  paying  debts,  legacies,  &c.,  and  A 
was  made  executor,  and  among  the  legacies  was  an  annuity  to  B 
for  her  life,  to  be  paid  by  the  executors;  held,  the  devise  of 
real  and  personal  property  being  made  by  one  clause,  both  were 
charged,  and  the  annuity,  being  of  uncertain  duration,  must 
have  a  fee  to  support  it.^ 

§  14.  And  the  same  construction  has  been  given,  even  where 
the  payment  is  charged  rather  upon  the  land  than  the  person 
of  the  devisee.  Thus,  where  the  testator  gave  two  tenements 
to  A,  **  she  paying  thereotd  iOs.  a  year  to  her  sister,"  held,  A 
took  a  fee-simple.*  So  where,  after  the  introduction  "  as  touch- 
ing all  such  temporal  estate,"  &c.,  the  testator  devised  a  house 
to  his  grandson,  paying  yearly  and  every  year  out  of  the  said 
dwelling  houses  lbs.  to  his  granddaughter;  the  grandson  took 
a  fee.^ 

§  15.  li  the  payment  is  to  depend  on  a  contingency,  the  rule 
is  said  not  to  apply.  As  where  the  testator  leaves  both  real 
and  personal  estate,  and  charges  his  estate  generally,  so  that  the 
lands  are  not  liable  till  the  personal  estate  is  exhausted.     But 

'  Leev.  StepfaeDS,  2S110W.49;  Reedv.  *  Goodrigbt  v.  Stooker,  6  T.  R.  IS; 
Hatton,  2  Hod.  25}  Groodrigbt  v.  Allin,  Andrew  v.  Sonthoase,  6  T.  R.  292; 
2  Black.  R.  1<H1.  Harvey  v.  Olmsted,  1  Comst.  488. 

'  Baddeley  v*  Leppingwell,  2  Bnrr. 
1688. 

and  paid  the  $160,  and  erected  valuable  indicated  an  intention  to  vest  an  interest 

improvements,  and  his  interest  was  sold  in  J.  M. 

at  a  sheriff's  sale.    Held,  8.  That  a  life  estate  was  the  least  in- 

1.  That  the  devise  vested  a  life-estate  terest  which  would  satisfy  the  devise. 

in  J.  M.,  charged  with  the  payment  of  4.  That,  J.  M.  being  living,  the  vendee 

$150,  with  a  remainder  in  fee  to  W.  M.  at  sheriff's  sale  was  entitled  to  hold  the 

2.  That  the  use  of  the  word  ''be-  premises  against  W.  H.  HcMollen  v« 
queath,''  as  well  as  the  pecuniary  charge,  Leslie,  5  Cas.  814. 
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if  the  land  is  first  devised,  the  devisee  *'  paying,"  &c.,  and  the 
personal  estate  is  bequeathed  to  the  same  person  in  a  succeeding 
clause;  the  charge  being  made  on  account  of  the  land  alone,  the 
devisee  takes  a  fee.  So,  where  a  testator  devised  a  house  to  his 
^fe,  and  the  remainder  of  his  property  as  follows:  to  his  wife 
one  part,  and  to  each  of  his  six  children  one  part,  adding,  **  my 
mother-in-law,  A  B,  to  live  in  the  house  with  my  wife  and  chil- 
dren, or,  if  she  prefers  it,  to  receive  in  lieu  thereof  $200;"  held, 
the  widow,  by  acceptance  of  the  devise,  became  contingently 
liable  for  the  charge,  and  that  her  estate  was  thereby  enlarged 
to  a  fee-simple.^  So,  where  a  testator  devised  to  his  wife  **all 
the  rest  I  have  in  the  world,  both  houses,  lands,  goodie  and  chat- 
tels, stock  in  trade,  and  all  other  things  belonging  to  me;'' 
ordering  her  to  sell  the  personal  property,  and,  if  this  will  not 
pay  the  debts,  the  real  estate :  held,  the  wife  took  a  fee,  for  the 
whole  property  was  devised  in  one  clause,  and  the  order  to  sell 
the  personalty  first  was  merely  directory,  and  what  the  law 
would  imply;  and  moreover  she  wais  empowered  to  sell  the 
lands,  which  she  could  not  do  without  having  the  fee.^(a) 

§  16.  It  has  been  held,  that,  where  a  devisee  is  indebted  to 
the  testator,  and  charged  with  the  pajrment  of  debts  on  that 
ground,  such  charge  does  not  give  him  a  fee.  So  a  charge 
upon  the  land  does  not  create  a  fee-simple,  if  there  is  another 
fund,  in  inunediate  connection  with  which  the  charge  is  im- 
posed.^ 

^  17.  In  general,  a  devise  charged  with  payment  of  debts  and 

legacies  passes  a  fee-simple.  Thus  a  testator  gives  to  A  £20,  to 
be  paid  out  of  his  lands  within  one  year.  He  then  gives  other 
legacies,  and  devises  all  his  lands  to  B.    B  takes  a  fee.^    So  a 

'  Jackson  o.  Harris,  8  John.  141;  Doe  *  Tanner  v.  Livingston.  12  Wend.  88; 

o.  Holmes,  8  T.  R.  1;  Goan  v.  Parroen-  Bnrlingham  e.  Holding,  21  Wend.  468. 

tier,  lOBarr,  72.    See  Vanderwerker  o.  *  Ackland  v,  Ackland,  2  Vern.  687; 

Vanderwerker,  7  Barb.  221.  Taylor  r.  Kocher,  8  W.  &  Serg.  419. 

'  CkKKltitle  «.  Maddern,  4  E.  496. 

(a)  The  abore-mentioned  rule  of  con-  words  of  inheritance,  and  charged  the 

struct  ion  may  sometimes  vest  a  fee  even  $on  with  payment  of  legacies;   held,  a 

in  another  devisee  than  the  one  charged  fee-simple  vested  in  the  grandson,  as 

with  the  debt.   Where  a  testator  devised  well  as  the  son.    Barkeydt  v.  Barkeydt, 

the  upper  half  of  certain  land  to  his  son,  20  Wend.  676. 
and  the  lower  to  his  grandson,  without 
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testator  derises  <'  all  the  residue,  Ac,  my  legacies  and  funeral 
expenses  being  thereout  paid."  Held,  although  the  residuary 
words  were  insufficient  to  pass  the  fee,  the  other  clause  gave  an 
estate  in  fee-»mple.^  So  a  testator  devises  to  his  son  A  all  his 
real  and  personal  estate,  subject  to  bequests;  one  of  them  **  to 
his  granddaughter  B  of  $1,000,  to  be  paid  her  by  A  when  she 
becomes  eighteen,  in  land  in  such  place  as  he  can  buy  it."  A 
takes  a  fee.'  So  a  devise  of  all  the  estate,  after  payment  of 
debts  and  legacies,  the  devisee  being  also  executor,  passes  a  fee» 
though  there  is  no  personal  charge.^  So  where,  in  a  will  which 
evidently  contemplated  a  complete  distribution  of  the  whole 
property  to  and  among  children,  certain  real  estate  was  given  to 
one  of  them,  charged  with  an  annuity  to  the  widow,  and  sundry 
payments  to  other  children;  held,  the  devisee  took  a  fee, 
although  there  were  no  words  of  inheritance,  and  the  will  pro- 
vided that,  if  any  devisee  should  die  unmarried  or  without  issue, 
his  or  her  share  should  revert  to  the  general  estate.^ 

§  18.  But  under  the  words,  "  it  is  my  will  and  order  that  my 
beloved  wife  A  shall  be  master  of  my  estate,  both  real  and  per- 
sonal, so  long  as  she  shall  remain  my  widow,  subject  to  the 
payment"  of  legacies;  held,  the  wife  took  a  life-estate,  subject  to 
be  defeated  by  her  marriage.^ 

§  19.  As  has  been  suggested,  if  an  annual  sum  is  to  be  paid 
from  the  rent9  and  proJUs^  the  fee  does  not  pass.  So,  if  a  devise 
is  upon  a  condition  to  be  performed  during  the  life  of  the  testa- 
tor, this  is  not  sufficient  to  supply  the  want  of  words  of  inherit- 
ance.  Thus,  under  a  devise  to  A,  on  condition  that  he  shall 
serve  the  testatrix  as  a  coachman,  so  long  as  she  shall  require, 
and  shall  at  all  times  conduct  to  her  satisfEU^tion;  A  takes  only 
an  estate  for  life.^  So  it  has  been  held,  that,  where  the  property 
is  given  over  to  others  upon  the  devisee's  death,  the  latter  takes 
only  a  life  estate.  Thus  a  testator  devises  his  whole  property  to 
his  wife,  on  condition  of  her  paying  to  his  mother  a  certain  annu- 

'  Doe  V.  Richards,  8  T.  R.  856.  *  Beardslee  o.  Beardslee,  6  Barb.  824. 

*  Goonrod  •.  Goonrod,  6  Ohio,  114.  See  Leavitt  «.  Wooster,  14  N.  H.  650; 

*  Kellogg  V.  Blair,  6  Met.  822.  Qaennell  v.  Tamer,  4  £ng.  L.  &  Eq.  84; 

*  Schoonmaker  v.  Stockton,  87  Penn.  Bell  v.  Scammon,  15  N.  H.  881. 
461.  *  Farrar  v.  Ayres,  5  Pick.  404. 
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ity  for  her  life;  and,  after  the  wife's  death,  the  property  to  be 
dirided  equally  among  his  surviving  children.  The  children 
all  died,  leaving  the  widow,  who  married  again  and  died.  Held, 
she  took  only  a  life  estate.^(a) 

§  20.  A  devise  to  one  generally,  with  a  limitation  over  if  he 
die  under  age  and  without  issue,  may  pass  a  contingent  fee- 
simple  to  the  first  devisee*  Thus  where,  after  the  introduction 
*  as  to  my  worldly  estate,"  the  testatrix  gave  to  her  son  A  a 
certain  house,  and,  if  he  died  in  minority,  to  her  three  daugh- 
ters; held,  the  construction  must  be,  that,  if  A  lived  till  21,  he 
should  have  the  right  to  dispose  of  the  property  himself;  if  not, 
the  testatrix  disposed  of  it.  Therefore,  A  took  a  fee-simple.' 
So  a  testator  devised  to  the  two  children  of  his  brother,  when 
they  reached  twenty-one  years;  but,  if  either  died  a  minor,  the 
survivor  to  be  heir  to  the  other.  Held,  the  devisees  took  a 
fee.'  So  a  woman  devised  to  her  grandchildren  as  tenants  in 
common.  If  either  died  under  age,  without  leaving  issue,  the 
survivor  to  have  his  share.  Held,  they  took  a  fee.^  So  a  testa- 
tor devises  to  his  daughter  A  all  his  residue  and  remainder  of 
personal  and  real  estate,  goods,  &c.,  lands,  Ac,  and,  if  she  die 
'*  before  she  comes  of  age  to  receive  said  legacy,  the  personal  and 
real  estate  to  return  to  B,  to  whom  I  bequeath  it  on  the  above 
proviso.''  Held,  that  A  took  a  conditional  fee,  which  expired 
upon  her  dying  under  age.^ 

^21.  Where  a  devise  is  made  (o  trustees t  if  the  purposes  of 
the  trust  cannot  be  satisfied  without  having  a  fee,  they  will  take 
this  estate,  though  no  words  of  inheritance  are  used.  And  it  is 
enough  that  there  are  purposes  which  by  possibility  could  not 
be  answered  otherwise.(d)    But  where  a  devise  is  made  to  trus- 

'  Joiilin  V.  Hammond,  8  Mylne  &  K.  '  Doe  v,  Candall,  9  E.  400. 

110.     Bat  see  87  Penn.  461,  mpra,  17.  *  Toovey  v.  Basnett,  10  E.  460. 

'  FrogmortoQ   «.  Holiday,   8   Burr.  *  Ackless  v.   Seekright,  1  Bre.  46; 

1618.  Guthrie  v.  Guthrie,  1  Gall,  7. 

(a)  Where  a  will  provided  that  the  (6)  Thus,  a  devise  of  land  to  an  exe- 

executors  should  pay  the  debts,  and  de-  cutor,  to  be  sold  for  payment  of  debts 

vised  one  farm  to  A,  and  others  to  B,  G  and  legacies,  with  power  to  convey  in 

and  D,  making  A  and  B  Joint  executors  fee,  passes  to  him  a  fee-simple  in  trust, 

and  residuary  legatees;  held,  A  took  a  Inman  v.  Jackson,  4  Greenl.  287.    See 

life  estate.    Doe  v.  Roberts,  7  Hees.  h  Payne  v.  Sayle,  2  Dev.  &  B.  455;  Doe  v. 

W.  382.  Davies,  1  Ad.  &  £1.  (N.  S.)  480;  Ack- 
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tees  for  a  limited  purpose,  remainder  to  the  persons  to  whom 

the  beneficial  interest  is  given,  the  legal  estate  of  the  trustees 

ceases  upon  the  fulfillment  of  such  purpose,  and  vests  in  the 
remainder-men.^ 

§  22.  In  all  the  instances  above  <named,  where  an  estate  in  fee 

has  been  created  without  words  of  inheritance,  this  construction 

has  resulted  from  the  terms  of  the  will  itself.    The  same  con- 

*  HeArdon  v.  Williamson,  Keen,  88;  Ackland  v.  Priog,  2  ICann.  Sc  G.  987. 

land  V.  Lntley,  9  Ad.  &  El.  879;  Doe  v.  several  legacies,  the  residue  of  this  x>er- 

Ewart,  7  lb.  686.  sonal  estate  to  P.  and  S.,  in  trust  to 

A  testator  devises  all  his  real  and  per-  sell,  and  apply  the  proceeds  in  payment 

sonal  estates  to  trustees,  their  executors,  of  debts  and  legacies;  the  surplus  of  the 

administrators  and  assigns,  in  trust  to  rents  and  profits  of  his  real  estates,  over 

pay  annuities  and  large  legacies,  first  and  above  what  should  be  laid  out  by  his 

Arom  the  personal  estate,  and,  if  that  were  trustees  in  the  maintenance  and  educa- 

insufficient,  "by  and  out  of  the  rents,  tion  of  his  daughter  during  her  minority, 

issue  and   profits  arising  by  the  real  to  be  applied  towards  further  payment 

estate."    Several  of  the  legacies  were  of  debts  and  legacies;  and,  in  case  the 

payable  within  a  year  from  the  testator's  above  provisions  should  be  insufficient 

death.    Held,  it  was  the  evident  intent  for  that  purpose,  the  testator  charged 

that  the  trustees  should  have  power  to  his  real  estates  with  the  payment  of  snch 

sell  the  real  estate  for  payment  of  the  deficiency,  and  appointed  P.  and  S.  joint 

legaciesandannnities,  and  therefore  they  executors  of  his  will,  in  trust  for  his 

took  the  fee.    Gibson «.  Hontfort,  1  Yes.  daughter,    and    nominated    them    her 

485.  guardians  during  her  minority.    Held, 

A  testator  bequeaths  several  small  the  legal  estate  in  fee  given  to  the  tms- 
annuities,  some  for  life,' others  in  fee.  to  tees  by  express  words  was  not  cut  down 
be  paid  by  his  trustee  A  every  year.  He  by  the  subsequent  provisions  of  the  will, 
also  gives  to  his  trustee  and  executor  £6  Poad  v.  Watson,  87  Eng.  L.  &  Eq.  112. 
to  build  a  tomb  for  him,  he  and  his  heirs  Where  a  will  prohibited  the  vesting  of 
always  to  keep  it  in  order  ;  and  appoints  the  estate  in  the  heirs  for  a  period  named 
A  his  sole  executor  and  trustee.  Held,  (then  to  be  equally  divided  between  snch 
the  real  estate  was  subject  to  trusts,  some  as  shall  be  living),  and  empowered  the 
of  which  were  in  fee,  and  therefore  the  executors  to  manage,  lease,  exchange 
trustee  should  take  an  estate  co-exten-  parts  of  it  for  other  property,  employ  the 
sive  with  the  charges.  Oates  o.  Cook,  8  proceeds  of  it  in  the  education  and  sup- 
Burr.  1684.  port  of  the  heirs,  and  invest  what  might 

So  under  a  devise,  in  trust,  to  execn-  not  be  required  for  that  purpose,  and  to 

tors,  for  children,  till  the  youngest  shall  settle  upon  the  female  heirs  at  marriage 

arrive  at  the  age  of  twenty-one  years,  (the  their  respective  portions  free  from  their 

executors  in  the  mean  time  to  manage  husband's  control;   and  then  provided 

the  estate  and  receive  the  income),  the  that,  upon  the  death  of  those  heirs  within 

executors  take  a  fee-simple  estate   in  twenty  years  without  issue,  the  estate 

trust,  defeasible  when  the  youngest  child  shall  constitute  a  fund  for  the  support 

come  to  that  age.    Pearce  v.  Savage,  46  of  the  poor,  Stc.,  as  the  executors  shall 

Maine,  90.  prescribe,  on  their  failure  to  do  so,  the 

Devise  to  P.  and  S.  and  their  heirs,  in  care  and  management  of  the  fund  to  bo 
trust  for  the  use  of  a  daughter,  £.,  for  vested  in  and  devolved  upon  the  trus- 
her  life;  and,  immediately  after  her  de-  tees,  &c.,  and  the  estate  to  vest  in  the 
cease,  to  the  use  of  the  heirs  of  her  first  parish,  8cc.,  unless  the  executors 
body,  with  limitations  over  in  the  case  make  some  other  effectual  disposition  of 
of  failure  of  such  issue.  In  case  E.  it  to  that  end:  held,  the  executors  took 
should  marry,  her  husband  to  have  no  a  fee-simple  in  trust,  defeasible  as  pro- 
power  over  the  estates,  but  her  receipts  vided  in  the  wiU.  Deering  v.  Adam5,  87 
to  be  a  discharge  to  the  trustees.    After  Maine,  244. 
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stmctioD  may  arise  from  the  nature  of  the  property  devised. 
Thus  a  devise  of  mid  lands  passes  a  fee  without  words  of  inhe- 
ritance; and  the  nature  of  the  property  may  be  proved  by 
extrinsic  parol  evidence.*(a) 

§  23.  An  esfcUe  tail  may  pass  by  devise  without  any  technical 
^ord8.(d)    Thus  a  devise  to  one  *'  and  his  seed/'  or  to  a  man 

*  Sargent  «.  Towne,  10  Haas.  808;  Rndnell  v.  Elden,  8  Shepl.  198;  Holmes 

V.  Pattison,  25  Penn.  484. 

(a)  I  hare  thus  undertaken  to  present  v»  Monfort.  referred  to  as  establishing 
a  summary  statement  of  the  several  the  princf  pte,  that  by  a  devise  to  trutUes 
cases,  In  which  a  devise  may  pass  an  the  fee  will  pass,  where  the  pnrposes  of 
estate  in  fee-simple  withont  words  of  in-  the  trust  so  require;  the  devise  is,  of 
heritance,  and  of  the  decisions  in  Eng-  '*all  my  real  and  personal  estate;"  and, 
land  and  America  upon  the  subject,  moreover,  legacies  and  annuities  are 
From  these  decisions  certain  general  charged  upon  the  lands  devised.  And, 
principles  have  been  extracted,  as  above  in  regard  to  the  last-named  point,  it 
laid  down.  But  perhaps  there  is  no  might  perhaps  be  the  moat  philoRophical 
instance  in  the  law.  where  decisions  are  view  of  the  subject,  to  treat  all  charges 
so  nnsatiafiictory  as  the  foundation  of  upon  the  land  as  trtuttf  and  thuR  re- 
principles,  or  where  a  carofHiI  inquirer  so  duce  two  principles  to  one.  Newland 
fully  realizes  the  impossibility  of  anything  v.  Shcpard,  is  cited,  as  showing  that 
more  than  approximation  to  settled  and  the  law  peculiarly  favors  children  and 
"well  defined  rules.  The  very  principle  grandchildren  in  enlarging  their  estates 
itself  of  construing  devises  by  implica-  by  implication.  It  is  observable,  that, 
tlon-— an  implication  founded  often  upon  in  a  large  proportion  of  the  cases  decided 
clauses,  or  even  single  words  or  expres-  upon  this  subject,  that  class  of  persons 
sions,  wholly  disconnected  in  form  with  arc  the  objects  of  the  testator*s  bounty, 
the  one  under  consideration;  or,  in  other  although  they  do  not  expressly  stand 
words,,  of  construing  by  the  intent  and  upon  this  ground. 
not  the  language; — ^involves  the  conse-  (b)  Recent  cases  present  the  question 
quence,  that  each  case,  as  it  occurs,  between  estates  tail  and  other  condi- 
tums  upon  its  own  circumstances,  and  is  tional  fees. 

drawn  out  from  the  application  of  an  A  testatrix  made  to  her  grandchildren 

established  rule  by  the  very  slightest  several  specific  devises  "to  their  heirs 

point  of  difference   from   previous  and  and  assigns  forever;"  and  in  the  eighth 

analogous  decisions.    It  is  very  observa-  clause  of  her  will  proceeded:  *'  Eighthly, 

ble,  also,  that  the  several  distinct  prin-  I  give  and  devise  all  the  remainder  of 

ciples.  supposed  to  be  deducible  by  an  my  real  estate  unto  all  my  grandchil- 

accurate  analysis  from  the  decisions  on  dren,  in  equal  shares,  and  to  their  heirs 

this  subject,  do  in  fact,  when  those  dc-  and  assigns  forever.    And  it  is  hereby 

cisions  are  carefully  examined,  run  into  provided,  and  my  will  is,  that  if  any  of 

each  other.    For  example,  in  Coonrod  my  grandchildren  should  die,  leaving  no 

V.  Coonrod,  although  the  case  was  de-  suVviving  issue,  then  I  give  and  devise 

cided  upon  the  ground  of  a  charge  on  all  the  estate,  both  real  and  personal, 

the  devit€€f  yet  the  devise  was  of  "all  herein  given  to  such  grandchild,  unto 

my  real  and  personal  estate,''  which  of  the  survivor  or  survivors  of  such  as  shall 

itself  has  been  held  sufficient  to  carry  the  die  as  aforesaid,  and  to  their  heirs  and 

i^-sirople.    The  saibe  remark  applies  assigns  forever;  provided  that  none  of 

to  Goodtitle  v.  Maddern,  and  Goodright  my  grandsons  shall,  in  any  event,  have 

o.  Stocker.    So,  in  Frograorton  v.  Holy-  any  of  my  personal  estate  other  than  the 

day.  cited  to  the  point,  that  where  there  specific  legacies  herein  bequeathed  unto 

is  a  devise  over,  in  case  the  first  de-  them,  as  long  as  any  of  my  grand -daugh- 

Tisee  dies  a  minor,  &c  ,  such  devisee  ters,  or  any  of  their  issue,  be  living.    It 

will    take   a  fee  by  implication — ^there  is  also  fVirtber  provided,  and  my  will  is, 

was  a  similar  introductory  clause.   Also  that  if  all  my  grandchildren  should  die, 

in  Ackless  v.  Seekright,    So  in  Gibson  leaving  no  surviving  issue,  then  I  give 
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and  his  wife» ''  et  hoBrtdi  de  corpore,  et  uni  hareii  tonftmi,"  or  to 
a  man  **  and  his  heirs  male,"  or  to  a  son,  ''  and  his  oldest  male 
heir,  forever;"  will  pass  an  estate  tail.  So,  a  devise  to  one  "and 
his  lawful  heirs;"  or  to  one  *'  and  his  heirs  lawfully  begotten;" 
although  this  expression  would  literallj  apply  as  well  to  col- 
lateral as  lineal  heirs.! (a) 

§  24.  An  express  estate  tail  will  not  be  enlarged  into  a  fee- 
simple,  by  being  charged  with  the  rabing  of  money;  more  espe- 
cially where  it  is  to  be  raised  from  the  annual  profit  of  the 

^  Clerk  V.  Day, Gro.  Elis.  814;  8 Graise,  K.  818;  Doe  v.  Charlton,  1  Mum.  &  6. 

201;  Baker  v.  Wall,  1  Ld.  Ray.  185;  429;  Simpsouv.  Ashwortb^eBeav.  412; 

Cnffee  V.  Milk,  10  Met.  866;  Church  «.  Rfggs  v.  Sally,  8  Shepl.  408;  Lott  v. 

Wyat,   Moore.  687;    Nanfan  v.  Legh,  Wyckoff.  1  Barb.  666;  Wiley «.  Smith.  8 

7Taan.  86;  Winder  v.  Diffenderffer,  2  Kelly,  661.    See  Biddolph  v.  Lees,  1  £11. 

«kBland,  178;  Doe  v.  Bannister,  7  Mees.  b  B.  &  £.  289;  Jordan  «.  Adams,  9  C.  B. 

W.  292;  Douglas  v.  Congreve,  6  Bing.  (N.  S.)  488. 

and  devise  all  my  estate  unto  two  of  the        (a)  Devise  to  the  wife  for  life,  remahi- 

daughters  of  my  uncle  Thomas  Field,  to  der  to  a  son,  *'  and  his  heirs  lawfully 

wit:  Mary  and  Sally,  and  unto  two  of  begotten,  forever,"  without  any  limita- 

my  said  uncle's  granddaughters,  to  wit:  tion  over.    Held,  an  estate  tail.    Good 

Mary  and^  Elizabeth  Thornton,  and  to  v.  Grood,  40  Eng.  Law  &  Eq.  212.    See 

their  heirs  and  assigns  forever.''    Held,  Weld  «.  Williams,  18  Met.  486;  Grout 

the  grandchildren  took  estates  tail,  and  «.  Townsend,  2  Denio,  886.    A  devise  to 

not  fees-simple  conditional  upon  their  A,  and,  if  he  should  die  without  an  heir, 

dying  without  issue.    Burrough  v.  Fos-  to  the  two  sons  of  the  testator,  was  held, 

ter,  6  R.  I.  684.  under  the  law  of  North  Carolina,  to  cre- 

A  will  created  a  trust,  to  pay  over  and  ate  an  estate  tail  in  A,  which,  in  that 
convey  real  and  personal  estate,  at  the  State,  amounted  to  an  estate  in  fee- 
death  of  the  two  youngest  of  three  chil-  simple;  and  the  limitation  over  was  held 
dren,  or  at  the  expiration  of  thirty  to  be  too  remote.  Weatberly  v.  Arm- 
years,  to  the  survivors  of  such  children,  field,  8  Ired,  26. 

or  to  the  issue  then  living  of  such  of  the       Devise:  *'  I  lend  to  A"  certain  lands 

children  as  should  be  dei^,  in  equal  pro-  "  during  his  natural  lUb,  and  after  his 

portion,  the  issue  to  take  the  parent's  death,  I  give  the  above-mentioned  land 

share,  with  substitutional  limitations  to  to  his  heirs,  lawAilly  begotten,  to  them 

others.    Held,  the  three  children  took  a  and  their  heirs  forever;  and  in  case  he 

base  or  qualified  fee,  determinable  as  to  should  die  without  lawfjal  issue  of  his 

each  on  a  dying  without  issue  within  a  body,  then  I  lend  the  land  to  B."    Hold, 

prescribed  period.    Gilman  v.  Redding-  A  took  an  estate  tail,  which,  by  the  law 

ton,  24  N.  T.  (10  Smith)  9.  of  1784,  in  North  Carolina,  became  an 

Such  a  limitation  dbes  not  create  a  life  estate  in  fee,  and  therefore  the  limita- 

estate,  or  any  other  estate,  in  the  pre-  tion  over  to  B  was  void,  and  he  and  bia 

mises,  but  leaves  the  title  in  the  trus-  heirs  took  nothing.    Folk  «.  Whitley, 

tees.    lb.  8  Ired.  128. 

Other  arrangements  in  the  will,  by       Devise:  "  I  j^ve  in  trust  to  my  execn- 

which  the  trustees   might  be  obliged,  tors,  for  my  niece  M.  A.  B.  and  her  chil- 

after  the  termination  of  the  trust,  to  dren,  my  estate,  provided  she  take  the 

retain  in  their  hands  a  part  or  the  whole  name  of  C.  and  arms,  and  her  children, 

of  the  estate,  for  the  purpose  of  paying  with  my  mansion-house  furniture,  (and 

an  annual  income  to  the  widow,  were  other  articles,)  as  heir-looms  with  my 

held   not  to   invalidate    the  trust,  by  estate."    Held,  an  estate  tail.    Webb  v. 

reason  of  creating  a  suspension  of  own-  Byng.  89  Eng.  Law  and  Eq.  241. 
ership.    lb. 
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land,  and  where  there  are  remainders  over,  and  notwithstanding 
the  clause  ^*  from  and  after  the  raising  thereof  by  A  or  her  heirs, 
she  and  her  heirs  shall  enjoy,  &o.,  forever."^ 

^  25.  The  same  rule  applies,  where  the  devise  is  first  in  fee, 
and  restricted  by  a  subsequent  clause  to  an  estate  tail.  Thus 
under  a  devise  to  A  and  his  heirs,  on  condition  of  his  granting 
an  annual  rent  to  B  and  his  heirs  from  the  land;  and,  if  A  die 
^thout  heirs  of  his  body,  remainder  to  B  and  the  heirs  of  hi^ 
body;  held,  notwithstanding  the  first  express  devise  in  fee,  and 
the  charge  on  the  land,  the  clause  *'  if  A  die  without  heirs  of  his 
body"  restrained  the  devise  to  an  estate  tail.^  Nor  does  it  make 
any  difference,  that  the  remainder  is  limited  to  the  right  heirs 
of  the  tenant  in  tail.^a) 

§  26.  A  devise  to  A  and  his  heirs,  and,  *'  if  he  die  without ' 
issue,"  a  remainder  over  in  fee,  gives  A  an  estate  tail,  on  the 
ground  that  the  intent  is  paramount  in  a  will,  without  regard 
to  the  relative  position  of  the  words.'  So  a  devise  to  a  son 
^*  md  the  heirs  lawfully  begotten,  ^c,  and  their  heirs  and* 
assigns,"  gives  an  estate  tail.^  And  the  same  construction  is 
given,  where  these  respective  dispositions  are  made  by  two  dis« 
tinct  clauses  of  the  will.(d)    So»  even  where  the  tenant  is  empow<* 

^  Doe  V.  Fyldei,  Cowp.  888$  (Deon  v.  '  Browne  v.  Jerres,  Gro.  Jac.  290; 

Slater.  6  T.  K.  886$  Groat  v.  Townsend,  Eichelberger  v.  Barnitz,  9  Watts,  460; 

2  HiU,'  654.)  See  Gro.  Jac.  427;  WUles,  1. 

'  DnttoD  V.  Engram.  Gro.  Jac.  427;  *  Buxton  v,  Uxbridge,  10  Het.  87. 

Heffher  v.  Knapper,  6  Watta,  18;  Moody  See  see.  26,  n. 
«.  Walker,  8  Ark.  198. 

(a)  A  testator  deyisea  distinct  parcels  the  sons,  with  a  Tested  remainder  to  the 

of  land  to  his  several  sons,  to  them  or  survivors,  and  the  heirs  of  those  who 

their  heirs  forever,  on  condition  that  died  before  the  son,  who  died  withont 

each  pay  another  son  £80.    Item,  if  any  issue.    Lapsley  v.  Lapsley,  9  Barr,  180. 

of  said  children  die  without  issue,  I  give  (6)  A  testator  devises  all  his  lands  to 

their  estate  *'unto  his  or  their  right  heirs  his  wife  for  life,  and  after  her  death,  all 

forever."    The  sons  take  an  estate  tail,  his  lands  in  A  to  one  son  and  his  heirs 

Brice  V,  Shenton,  Gowp.  410.    So  where  forever,  and,  all  in  B  to  another  and  his 

the  devise  is  to  A  and  the  heirs  of  his  heirs  forever.    Item,  I  will  that  the  sur- 

body,  and  their  hiir$  forever^  and  the  land  vivor  of  them  shall  be  heir  to  the  other, 

charged  with  an  annuity;  but,  if  he  die  ifeither  of  them  die  without  issue.    Held, 

withont  leaving  issue,  to  B;  A  takes  an  the  sons  take  an  estate  tail.    Ghadockv. 

estate    tail.    Denn   v.   Shenton,  Gowp.  Gowley,  Gro.  Jac.  696. 

410.    (See  sec.  26.)   Devise  among  sons  Peyise  to  A,  his  heirs  and  assigns  for* 

equally,  they  paying  certain  legacies,  ever;  ordering,  however,  that  A  shall 

and,  if  any  of  them  die  without  issue,  not  sell  or  dispose  of  the  land  f^'om  his 

their  share  to  be  divided  among  the  sur-  lawfVil  male  issue;  and  if  A  should  die 

viving  brothers.    Held  an  estate  tall  in  without  such  issue,  the  land  to  revert 
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ered  to  dispose  of  the  land.  Thus  a  devise  was  made  to  the 
testator's  four  children,  and  to  each  of  them  and  their  heirs 
forever,  share  and  share  alike.  And  if  they  agree  to  soil  the 
estate,  the  proceeds  to  be  equally  divided;  but  if  to  keep  it 
whole  together,  the  rents,  profits,  &c.,  to  be  equally  divided 
between  them  and  the  respective  heirs  of  their  bodies.  Held,  the 
children  take  an  estate  tail.^ 

^  27.  In  case  of  a  devise  to  one  and  his  heirs,  and,  if  he  die 
without  heirs,  remainder  over  to  another;  if  the  latter  is  a 
stranger,  the  remainder  is  void,  being  limited  upon  a  fee-simple. 
But  if  the  second  devisee  is  or  may  be  a  collateral  heir  of  the 
first,  both  devises  shall  stand,  and  the  first  devisee  takes  an 
estate  tail.  This  is  upon  the  ground,  that  a  devise  to  one  and 
*  his  heirs,  and,  if  he  leave  no  heira,  remainder  to  his  heirs,  would 
involve  an  evident  absurdity.  Thus  under  a  devise  to  A,  the  tes- 
tator's son,  and  if  either  of  the  testator's  daughters  survive  A  and 
his  heirs  J  they  to  have  the  land  for  life;  A  takes  an  estate  tail,  his 
sisters  being  his  collateral  heirs.'  So  a  devise  to  a  grandson  for 
life,  and  after  his  death  to  his  right  and  lawful  heirs  and  assigns 
forever,  and  for  want  of  such  lawful  heirs  to  another  grandson,  his 
heirs,  &c., — ^passes  an  estate  tail  to  the  former.^  And  the  same 
construction  is  adopted,  where  the  remainder  is  limited  to  the  heirs 
of  the  testator,  if  they  must  also  be  the  heirs  of  the  .first 
devisee.  Thus  if  one  having  two  sons,  A  and  B,  devise  lands 
to  B  (the  younger)  and  his  heirs,  and,  for  default  of  the  heirs  of 
B,  to  his  own  heirs;  although  the  remainder  is  void,  because  A  as 
the  testator's  heir  at  law  takes  the  reversion  by  descent;  yet,  upon 
the  ground  of  manifest  intention,  and  inasmuch  as  the  heir  of 

*  Roe  V.  Ayifl.  4  T.  R.  605;  (Doe  «.       '  Webb  v.  Hearing,  Cro.  Jae.  415; 
Rivers,  7  lb.  276.)  (Tvte  r.  WHIiii,  Forr.  1.) 

'  Morgan  «.  Griffiths,  Cowp.  2&i. 

and  belong  to  the  testator's  snrriying  heirs;  and,  failing  his  issue  male,  to  the 

sons  and  their  male  issue.    A  takes  an  nse  of  his  issue  female  and  their  heirs 

estate  tail  male  general.    Dart  v*  Dart,  7  forever.    The  sons  take  successively  es- 

Conn.  260.  tates  in  tail  male;  and,  upon  the  death 

A  testator  devises  to  the  use  of  A,  his  of  A,    leaving   only    female    issue,    B 

eldest  son,  and  his  heirs  forever — and,  takes.    Fitzgerald    o.    Leslie.    8    Bro. 

failing  issue  of  A,  to  his  son  B  and  his  Pari.  Gas.  154;  (Doe  v.  Wichelo,  8  T. 

heirs;  and  in  the  same  way  to  0  and  his  R.  211.) 
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the  testator  must  also  be  the  heir  of  B;  B  takes  an  estate  tail.^ 
But  one  whom  the  law  would  not  suffer  to  inherit,  although  a 
relation,  stands  on  the  same  footing  as  a  stranger.  As,  in  Eng- 
land, a  brother  of  the  half  blood. 

^  28.  A  devise  to  one  and  his  issue^  or  lawful  issue,  or  chil' 
dren,  if  he  have  no  children  at  the  time,  gives  him  an  estate 
tail.  If  to  one  *'  and  his  male  children,"  an  estate  tail  male. 
Hence,  where  these  terms  are  used  in  connection  with  limita- 
tions over,  a  similar  construction  is  adopted  to  that  above  referred 
to,  where  "  heirs"  are  expressly  named.*(a) 

'  Kottingham  v.  Jennings,  1  P.  Wms.    Stovin,  8  E*  648;  Kingsland  v.  Rapelye, 
23.  8  Edw.  1;  Peppercorn  v.  Peacock,  8 

'  WQd'fl  Case,  6  Rep.  16;  Frank  v.    Mann.  &  G.  856. 

(a)  Devise  to  a  son  for  life,  and  after  be  eqnally  divided;  if  no  snch  male  or 

hia  death  to  tlie  men  children  of  his  female  living,  said  £200  to  the  sister's 

body;  and  if  he  die  without  any  man  children;  "and  the  inheritance  of  said 

child,  remainder  over.    The  son  takes  estate,  for  want  of  such  male  issue,  to 

an  estate  in  tail  male.    And.  48.  redound  to  ray  heir  male,"  &c.    Held, 

Devise  of  all  the  residue  of  real  and  A  took  an  estate  tail,  the  words  "  living 

personal  estate  to  A  and  his  sons  in  tail  to  attain  "  not  being  descriptio  perttma, 

male,  and  for  want  thereof,  to  B  and  his  or  a  condition  precedent,  but  a  subse- 

aons  in  tail  male,  and  on  failuro  of  such  quent  condition,   defeating   the   estate 

issue,  to  the  testator's  own  right  heirs,  tail,  if  no  such  heir  male  should  live  to 

Neither  A  nor  B  had  issue  at  the  making  be  twenty-one.    Doe  v.  Permemen,  11 

of  the  will  or  the  testator's  death.    A  Ad.  &  El.  481. 

died  without  issue.  B  takes  an  estate  A  testator  devises  to  his  daughter  all 
tail  male.  Wharton  «.  Gresham,  2  Black,  his  effects  and  estate,  real  and  personal, 
R.  1068.  *'  as  a  place  of  inheritance  to  her  and  her 
Devise,  "  I  give  to  my  daughter  H.,  children  or  her  issue  forever."  And  if 
and  her  children,  one  half  of  my  house  she  die  leaving  no  child,  or  if  her  chil- 
and  land,  &c.  Item,  I  give  to  my  daugh-  dren  die  without  issue,  the  estate  to  be 
ter  J.  and  her  children  the  other  half.  sold.  The  daughter  takes  an  estate  tail. 
But  if  either  of  my  aforesaid  daughters  Wood  v.  Baron,  1  E.  269. 
should  die  and  leave  no  children,  ray  will  Devise  of  real  and  personal  estate  in 
is,  that  my  surviving  daughters  and  trust  '*  to  pay  one-fifth  of  the  rents, 
their  children  should  enjoy  their  de-  income,  and  interest  thereof  to  each  of 
ceased  sister's  part."  M.  was  unmar-  my  four  sisters  now  living,  &c  ,for,  &c., 
ried  at  the  making  of  the  will,  but  it  did  their  lives;  and  th^  remaining  fifth  part 
not  appear  whether  she  ever  had  any  of  my  residuary  estate,  Sec.,  to  the  chil- 
child.  Held,  J.  took  an  estate  tail,  dren  of  my  deceased  sister,  in  equal  parts 
Nightingale  v.  Burrell,  16  Pick.  104.  and  shares  in  fee."  And  *'  upon  the  de- 
Devise  to  my  son  A,  when  he  shall  be  cease  of  any  and  either  of  my  said  sis- 
twenty-one,  the  fee-simple  and  inherit-  ters  and  nieces,  without  isspe  (if  with 
ance  of  S.,  to  him  and  his  child  or  chil-  issue,  the  issue  to  inherit  their  shares), 
dren  forever;  but  if  he  die  under  twenty-  I  grant  and  convey  their  portion  of  my 
one,  to  my  wife  forever.  A  had  no  chil-  estate  for  the  use  of  my  other  sisters  and 
dren  at  the  testator's  death  or  the  mak-  children,  in  equal  parts  and  shares  in 
ing  of  the  will.  Held,  A  took  an  estate  fee."  Held,  the  devisees  took  an  estate 
tail.    Davie  V.  Stevens,  Doug.  821.  tail    in  the  realty.     Pott's  Appeal,  6 

Devise  to  a  sister  for  life,  remainder  to  Casey,  168. 

her  son  A,  "  and  his  heir  male,  living  to  A  testatrix  devised  estates  to  the  chil- 

attain  the  age  of  twenty-one;"  if  no  heir  dren  of  her  niece  H.  C,  who  should  be 

male,  then  to  such  issue  female,  £200,  to  living  at  her  decease,  during  their  re- 
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§  29.  By  Statute  1  Vict  ch.  26,  the  words  "  die  without  issue," 
"  die  without  leaving  issue,"  or  other  words  importing  either 
want  or  failure  of  issue,  are  construed  to  mean  death  without 
issue  'then  living,  not  an  indefinite  failure  of  issue,  unless  a  con- 
trary intention  appear  from  other  words  of  the  will.^(a) 

*  Ace  G«orge  «.  ICorgan,  16  Penn.  95. 

spectlve  lives,  In  eqnal  shares,  and  to  (a)  A  testator,  alter  giving  his  wife  a 

the  snryiTors  and  snryivor  of  tnem  da-  life- interest  in  the  whole  of  his  freehold 

ring  their,  his,  or  her  lives  oi^  life;  and,  property,  devised  it  as  follows:  I  give  to 

after  the  decease  of  the  survivor,  to  all  my  grandson  R.  P.  that  honse  and  gar- 

and  every  the  lawful  issue,  male  and  den  now  in  the  tenure  of  H.  K.;  alfto  I 

female,  of  such  children  in  equal  shares  give  to  my  granddaughter  A.  P.  this 

and  proportions,  as  tenants  in  common,  house  which  I  now  live  in;  also  I  give  to 

and  the  heirs  of  the  hody  and  respective  my  two  granddaughters,  S.  P.  and  J.  P., 

bodies  of  all  and  every  the  issue  of  the  a  house  at  T.;  also  I  give  to  the  said  S. 

said  children,  with  cross  remainders  be-  P.  and  J.  P.  a  piece  of  arable  land  In 

tween  them:   -Held,  the  chidren  of  M.  B.,  all  to  be  equally  divided;  also  I  give 

C,  living  at  the  death  of  the  testatrix,  to  my  grandson  R.  P.  SO0/.;  also  I  give 

took  estates  for  life  only;  and  that  the  to  my  granddaughter  A.  P.  000/.;  also  I 

word  "issue"  here  was  not  a  word  of  give  to  my  granddaughters  S.  P.  and  J. 

limitation.     Parker  v.  Clark,  86  Eng.  P.  400/.  each.    In  case  either  of  them 

Law  and  £q.  668.  die  without  issue,  that  portion  to  be 

Devise,  *' unto  my  daughter  E.  A.  a  divided  among  the  survivors.    Held,  that 

lot  or  piece  of  ground  at  the  death  of  her  the  granddaughter  A.  P.  took  an  estate 

mother.    A  subsequent  clause  directed  tall  in  the  real  property  devised  to  her. 

that,  **  neither  of  my  children  shall  sell  Butt  v,  Thomas,  86  Eng.  L.  &  Eq.  671. 

or  convey  any  part  of  the  real  estate  A  testator,  who  died  in  1819,  devised 

hereby  willed  to  them,  but  shall  receive  and  bequeathed  the  residue  of  his  estate 

the  rents,  &c.,  during  their  natural  lives,  to  E.  W..  to  hold  to  her  and  to  her  heirs 

and  after  their  or  either  of  their  deaths,  and  assigns  forever,  provided  that,  in 

their  portions  shall  be  equally  divided  case  E.  W.  should  die  without  lawful 

among  their  children  and  their  heirs;  and  Issue  born  of  her  body,  and  living  at  the 

if  either  of  my  children  should  die  with-  time  of  her  decease,  then  to  M.  P.,  her 

out  issue,  their  portion  shall  be  equally  heirs  and  assigns  forever;  provided,  also, 

divided  among  the  survivors."    E.  A.  In  case  E.  W.  and  K.  P.  should  both 

was  afterwards  married  and  had  three  die  without  leaving  issue  lawfully  bom 

children,  all  of  whom  were  dead.    Held,  of  their  bodies,  then  the  same  estate 

under  the  (Penn.)  act  of  8th  April,  1838,  should  go  unto  the  testator's  nieces.   By 

by  the  devising  clause  a  fee-simple  was  a  codicil  the  testator  devised  to  K.  P.  all 

devised  to  E.  A.  the  testator's  IVeehold  estate  called  H» 

The  subsequent  limitations  were  not  (forming  part  of  the  residue  devised  by 
Inconsistent  with  a  fee,  being  to  the  heirs  the  will)  *'  unto  and  to  the  only  proper 
of  E.  A  ;  first  to  the  lineal,  then  to  the  use  and  behoof  of  the  said  M.  P.,  her 
collateral,  being  together  to  her  heirs  heirs  and  assigns  forever;  provided,  ner^ 
generally.  Being  a  devise  to  E.  A.,  for  ertheless,  that  In  case  the  ssiid  X.  P. 
life,  with  remainder  to  her  children  in  fee.  shall  depart  this  life  without  leaving 
it  vested  In  the  children  when  bom,  and  lawful  issue  of  her  body,"  then  the  tea- 
opened  to  let  in  others  born  afterwards,  tator  gave  and  devised  the  same  *'  in 
and  descended  on  their  death  to  their  manner  and  form  given  and  devised  "  by 
parents,  and  the  devise  over  fell  entirely,  hfm  in  and  by  his  will.    Held,  that  nn- 

Since  the  act  of  1888,  an  estate  tail  der  the  codicil  M.  P.  took  an  estate  tail, 

general  may  descend  according  to  the  Biss  v.  Smith,  40  Eng.  L.  Sc  Eq.  641. 

(Penn.)    law   of  lineal   descents;   and  Devise  to  a  son,  to  hold  to  him,  hia 

hence  a  devise  to  children,  to  take  dis-  heirs  and  assigns  forever;  and  provided, 

tribatively,  Is  a  valid  definition  of  lineal  that  If  his  said  son  should  depart  this 

dettcent,  and   therefore   of  entailment,  life  without  leaving  lawful  issue,  then 

Williams  e.  Leech,  4  Gas.  89.  his  executors  should  sell  his  estate,  and 
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^  30.  A  devise  without  words  of  limitation  may  be  enlarged 
by  subsequent  words  or  by  implication,  so  as  to  create  an  estate 
tidl  instead  of  an  estate  for  life.  Thus  a  house  was  devised  to 
three  brothers  among  thekn;  provided  always  that  the  house  was 
not  sold,  but  should  go  to  the  next  males  of  the  name  and 
blood.  Held,  the  devisees  took  an  estate  tail.^  So  a  testator 
devises  a  house  to  his  wife  for  life,  and  after  her  death  his  son 
A  to  have  it;  and  if  A  tnarried  and  had  by  his  wife  any  male 
issue,  his  son  to  have  it;  and  if  he  have  no  male  issue,  his  son  B 
to  have  the  house;  and  if  any  of  his  sons  or  their  heirs  male, 
issue  of  their  bodies,  Went  about  to  aliene  or  mortgage  the  house, 
the  next  heir  to  enter.  Held,  B  took  an  estate  tail;  that  the 
words  "  have  no  male  issue,''  were  equivalent  to  "  die  fjoithout 
male  issue'';  and  that  the  clause,  *'  his  sons  or  their  heirs  male," 
and  that  prohibiting  alienation,  showed  an  intent  to  give  an 
estate  tail.*  So  a  devise  was  made  to  the  testator's  three  daugh- 
ters, to  be  equally  divided;  and,  if  any  of  them  died  before  the 
other,  then  the  one  to  be  the  other's  heir,  equally  to  be  divided; 
and,  if  they  died  without  issue,  devise  over  to  strangers.  The 
daughters  take  estates  tail.^  So  a  testator  devises  to  his  wife 
for  life,  then  to  his  son,  and,  if  he  die  without  issue,  having  no 
Mn,  to  a  stranger.     The  son  takes  an  estate  tail.^ 

§  31.  An  express  estate  for  life  without  waste  may  be  enlarged 
by  subsequeut  words  or  necessary  implication  into  an  estate  tail. 
This  takes  place,  where  a  remainder  over  is  limited,  which  is 
not  to  take  effect  until  failure  of  the  issue  of  tenant  for  life,  and 
at  the  same  time  there  are  no  words  by  which  such  issue  or  the 
whole  of  them  take  as  purchasers.    Thus  in  case  of  a  devise  to 

'  BlaxtoD  «.  stone.  3  Mod.  128;  Hope  *  Sondsy'i  Case,  9  Rep.  127. 

.  V,  Taylor,  1  Burr.  268;  Evans  «.  Astley,  *  Ringo.  RntnbaU,  Cro.  Jac.  448. 

8  Bnnr.  1670|  Beffher  v.  Kiieppor,  6  *  Robinaon  «.  MiUer,  1  BoUe  Abr.  887. 
WatU,  18;  Chapman's  Case,  Dyer,  888. 

divide  tlie  proceeds  among  certain  col-  my  son  S.  C.  tbaU  have  lawful  Issne, 

lateral  relatives.    Held,  the  son  took  an  then  the  said  property  to  go  to  the  said 

estate  tail.     Cr&ey  v.  Chamberlain,  6  lawful  issne,  at  bis  decease;  but  if  he 

Cas.  161.  should  die  without  lawful  issue,  then  the 

Devise,"when  the  proceeds  of  the  above-  said    property   to    be    equally  divided 

mentioned  lands  shall  have  amounted  to  amohg  my  surviving  children."    Held, 

$2,000,  then  my  son  S.  C.  shall  have  the  an  estate  tail.    Rancei  9.  Cress weli|  $ 

farm,  which  I  csU  the  L.  estate,  &c.   If  Ca4. 158. 

8 
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\  for  life,  without  waste,  remainder  to  his  several  sons  as  far 
as  the  sixth;  and,  if  A  die  without  issue  male,  to  B  in  fee;  to 
effectuate  the  evident  intent  of  admitting  any  sons  beyond  the 
sixth,  held,  A  took  an  estate  taiL^  So  a  devise  was  made  to  A 
for  life,  then  to  the  first  son  or  issue  male  of  his  body,  and  the 
heirs  male  of  the  body  of  such  son;  then  to  the  second  son  or 
issue  male  of  A  forever.  And  after  A's  death  toithoiU  issue  male 
of  his  body,  or  otfter  the  death  of  such  issue  male,  to  charitable 
uses.  Held,  notwithstanding  the  express  limitation  for  life,  and 
the  charitable  devise,  inasmuch  as  no  son  of  A  beyond  the 
second  could  ever  claim  as  purchaser,  the  words  '*  such  issue 
male  "  must  be  construed  to  mean  **  issue  male  "  generally,  and 
A  took  an  estate  in  tail  male.^  So  a  devise  was  made  to  trustees 
for  the  sisters  of  the  testator,  A  and  B,  equally  between  them 
during  their  natural  lives,  without  waste;  and  if  either  of  them 
die  leaving  issue  or  issues  of  her  or  their  bodies,  then  in  trust 
for  such  issue  or  issues  of  the  mother's  share,  or  else  the  survi* 
vor  or  survivors  of  them  and  their  respective  issue  or  issues; 
and  if  both  A  and  B  die  without  issue  as  aforesaid,  and  their 
issue  or  issues  to  die  without  issue  or  issues,  devise  over.  The 
question  was,  whether  A  and  B  took  estates  for  life  or  in  tail. 
The  Court  of  Great  Sessions  determined  that  they  took  the 
latter.  This  decision  was  reversed  by  the  Court  of  K.  B.,  but 
affirmed  by  the  House  of  Lords.  It  was  contended,  that  the 
issue  of  A  and  B  were  designed  to  take  as  purchasers;  and  that 
this  intent  appeared  from  the  limitation  **  to  the  survivor  or  sur- 
vivors of  them,  and  their  respective  issue  or  issues;"  the  word 
survivors  not  being  applicable  to  the  sisters,  of  whom  there 
were  but  two,  but  qnly  to  their  issue.'  So  where  a  testator 
devised  to  W  all  his  freehold  estate  at  A  for  life;  and  after  his 
decease  to  and  among  his  issue;  and,  in  default  of  issue,  devise 
over  in  fee:  held,  to  effectuate  the  general  intent,  although  the 
particular  intent  might  be  otherwise,  W  took  an  estate  tail.^ 
So  a  devise  was  made  to  A,  a  daughter  of  the  testator,  and  her 

*  Langley  v,  Baldwin,  1  P.  Wms.  759.       *  Sparrow  v.  Shaw«  8  Bro.  Pari.  IIM); 
"  Att'y  Gen.  v,  Sntton.  1  P.  Wms.  758;    Shaw  v.  Weigh,  Fitsg.  7. 
Bobinson  v.  Hicks,  8  Bro.  Pari.  Ca.  75.  *  Doe  «.  Applin,  4  T.  R.  S2. 
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children,  of  one-half  of  the  estate,  and  to  B,  another  daughter, 
and  her  children,  of  the  other.  If  either  of  them  die  and  leave 
no  children,  my  surviving  daughters  and  their  children  *  shall 
mjoy  their  deceased  sister's  part.  A  was  unmarried  at  the 
making  of  the  will.  B  was  married,  but  it  did  not  appear 
inrhether  she  ever  had  a  child.  Held,  B  took  an  estate  tail.  So 
under  a  devise  to  A  for  life;  if  he  die  without  issue,  leaving  no 
ohildren,  the  lands  to  be  sold,  and  the  proceeds  to  be  divided 
among  three  other  sons;  if  any  die  before  A,  their  shares  to  be 
divided  among  their  children:  A  takes  an  estate  tail.^ 

§  32.  The  same  construction  has  been  adopted,  even  where 
the  word  *^  only,"  or  the  words  '*  and  no  longer,"  are  added  to 
an  express  limitation  for  life.^  Thus  in  case  of  a  devise  to  A,  who 
was  then  unmarried,  ''for  and  during  the  term  of  his  natural 
life,  and  no  longer,"  provided,  Ac;  and,  after  his  decease,  to 
Buch  son  as  he  shall  have,  lawfully  to  be  begotten,  taking  the 
name  of  H,  and  for  default  of  such  issue  devise  over  in  fee;  the 
question  arose,  whether  A.,  having  fulfilled  the  condition  pre- 
scribed, took  an  estate  tail,  or  only  a  life  estate,  with  remainder 
to  hb  first  son  only.  After  two  decisions  in  Chancery  in  favor 
of  the  latter  construction,  and  judgments  of  the  King's  Bench 
and  the  Lords  Commissioners  in  favor  of  the  former,  the  case 
was  carried  to  the  House  of  Lords.  On  the  one  side,  it  was 
contended,  that,  besides  the  positive  words  *'and  no  longer,"  the 
words  '*  for  default  of  such  issue,"  must  mean  for  default  of  a 
son,  as  above  desoribed,  and  not  of  issue  generally.  Therefore, 
that  A  took  only  a  life  estate;  and,  if  so,  the  son  must  claim  as 
purchaser,  and,  for  want  of  any  words  of  inheritance,  could  have 
only  a  life  estate.  On  the  other  side  it  was  argued  inter  alia^ 
that,  as  A  was  unmarried  at  the  time  of  making  the  devise,  there 
was  no  probability  of  an  intent  to  designate  any  particular  son; 
and  that  the  word  '*son"  was  nomen  collectivum,  and  the  phrase 
'<  for  want  of  such  issue,"  referred  to  it  in  that  sense.  Held,  A 
took  an  estate  tail.^ 

>  Nightingale  v.  Barreii,  16  Pick.  104;        *  Robinson  v.  Hicks,  1  Barr.  88;  Rob- 
Machell  v.  Weeding.  8  Sim.  4.  inson  v,  Robinson,  2  Yes.  ^;  8  Bro. 

'  I>oe  «.  Cooper,  1  £.  229.  Pari.  Ca.  180. 
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§  33.  The  same  construction  is  adopted,  where  the  direct  limi- 
tation is  to  the  heirs  of  the.  body,  but  in  a  mode  different  from 
that  in  which  the  law  passes  an  estate  by  descent;  so  that  the 
children  must  take  as  purchasers,  unless  an  estate  tail  is  created. 
Thus,  under  a  devise  to  the  testator's  daughter  A,  and  the  heirs 
of  her  body  forever,  as  tenants  in  common,  and  not  as  joint  ten- 
ants; and,  if  A  die  before  twenty-one,  or  without  having  issue, 
devise  over:  held,  although  the  testator  intended  that  A  should 
take  only  for  life,  and  her  children  as  purchasers,  he  also  intended 
that  the  issue  of  these  children  should  take,  before  the  remain^ 
der  ever  took  effect.    Therefore  A  became  tenant  in  tail.'(a) 

*  Doe  V.  Smith,  7»T.  B.  681;  Doe  «.  Cooper,  1  E.  229. 

(a)  It  WM  stated  in  the  last  chapter,  during  her  life,  and  tlie  income  of  certain 

(sec.  81,)  that  the  common  law  rale,  other  personal  estate  during  her  widow- 

wbich  requires  the  word  heirs f  to  pass  a  hood;  and  also  made  deyises  in  fee  of 

fee -simple  by  deed,  has  been  altered  by  certain  real  estate,  by  the  use  of  tbe 

statute  in  seyeral  of  the  States.   In  these  proper  technical  terma.     Held,  by  the 

States,  the  same   statutory  provisions  woi^s  *'  use  and  improvement,"  the  wife 

apply  alike  to  deeds  and  to  devises;  and  took  an  estate  for  life  in  the  real  estate, 

in  some  other  States .  a  similar  change  and  (admitting  the  devise  to  her  to  be 

has   been   made    in  regard  to  devises  within  the  Rev.  Sts.,  c.  62,  sec«  4,  which 

alone.    In  liassachusetts,  New  Hamp-  the  court  did  not  decide,)  that  the  stat- 

shire,  Vermont,  and  Ohio,  a  fee-simple  ute  did  not  enlarge  her  estate  to  a  fee, 

passes  by  devise,  unless  a  contrary  in-  as  it  clearly  appeared,  by  the  will,  thai 

tent  clearly  appear.    Ohio  L.  vol.  80,  the  devisor  intended  to  convey  a  less 

1881-8,  p.  41;  Mass  Rev.  St«.  417;  N.  estate.  lb. 

H.  Rev.  St.  811;,  Swan,  999(  Verm.  B.  In  New  Jersey,  a  fee  passes,  if  there 

S.  254.  are  no  words  importing  a  life  estate,  and 

In  Massachusetts,  the  intention  need  no  remainder  is  limited.  K.  J.  L.  60. 
not  be  declared  in  express  terms;  if  it  In  Maryland,  (in  case  of  wills  made  af- 
can  be  clearly  and  satisfactorily  inferred,  ter  April  1. 1826,)  and  in  Pennsylvania, 
(on  a  comparison  of  tbe  different  parts  unless  the  contrary  appears,  by  a  devise 
of  the  will,)  either  from  particulsr  pro-  over,  words  of  limitation,  or  otherwise, 
visions,  which  are  inconsistent  with  ah  Md.  L.  1825,  98;  Park  &  John.  467* 
intent  to  give  a  fee,  or  from  the  general  The  same  rule  is  adopted  in  North  Car- 
import,  scheme,  and  object  of  the  will,  olina  and  Tennessee.  4  Kent,  8. 
Fay  e.  Fay,  1  Cush.  98.  By  St.  7  Wm.  IV,  and  1  Vict.  oh.  26, 

A  testator,  in  lieu  and  bar  of  dower,  a  general  devise,  without  words  of  lim- 

devised  the  '*  use  and  improvement  of  itation,  passes  the  testator's  whole  inte- 

one-thlrd  of  his  real  estate  to  his  wif^;  rest  in  tbe  property  devised.    1  S^eph. 

bequeathed  her  certain  personal  'estate  Comm.  224. 
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CHAPTER  LVnL 
THE  bui;b  in  shellet's  case. 


1.  Hiftory  of  the  rule. — SkeiltyU  4M9€. 
S-5.  Eifect  of  intervening  estates  be- 
tween the  ancestor  and  heirs. 
4.  Life  estate  by  implication. 

6.  Joint  or  several  life  estate  and  in- 

heritance— hnsband  and  wife,  &c. 

7.  Two  estates  created  by  distinct  In- 

stmments. 
9.  Union  of  legal  and  equitable  estates. 

10.  Use  of  the  words  Utttej  children  j  &c. 

12.  Marriage  articles. 

17.  Rule  applies  to  devisesi  notwith- 
standing other  provisions  imply- 
ing a  contrary  intent. 


19.  HetTf  next  heir  male,  words  of  subse- 
quent limitation  added  to  the  word 
heir,  &c. 

28.  Trusts,  executed  and  executory- 
distinction. 

24.'  Terms  for  years. 

26.  Distinction  as  to  subsequent  words 
of  limitation. 

28.  Rule  where  the  heirs  are  to  have  only 
a  life  estate. 

80.  leeue,  effect  of  the  word. 

88.  Union  of  trust  and  legal  estate;  case 
of  Perrin  r.  BUkef  American  doc- 
trine. 


§  1.  It  was  early  settled,  that  a  conveyance  to  a  person  for 
life,  remainder  to  his  heirs  or  the  heirs  of  his  body,  instead  of 
giving  him  a  life  estate  and  a  contingent  remainder  to  the  heirs, 
vests  a  fee-simple  or  an  estate  tail  in  the  first  grantee.(a)    This 

(a)  Thus  a  devise  of  real  estate  to  a  of  appointment  in  faror  of  issue,  and,  in 

person,  and  that  *'she  shall  have  it  as  default  of  such  appointment,  to  such 

her  own  during  her  life,  and  then  it  is  to  issue,  and,  if  he  die  leaving  no  issue, 

come  to  the  heirs  of  her  body  for  their  then  over,  creates  an  estate  tall.    Kay  v, 

own  use."  creates  an  estate  tail.    Bender  Scates,  87  Penn.  81. 

V.  Fleurie.»2  Grant..  845.  Devise, ''  to  J.,  during  his  natural  life 

Deed  of  gift  of  a  slave,  ^'  to  my  daugh-  and  that  of  his  present  wife,"  8u:. ;  ''after 

ter  L.  during  her  natural  life,  and  at  her  the  decease  of  my  said  son  and  his  pre- 

death  to  her  child  or  children;  but  in  sent  wife,    to   descend    to    their    heirs 

case  of  the  death  of  my  said  daughter  Jointly,  and  their  heirs  and  asMigns  for- 

without  lawful  issue  of  her  body,  then  ever,  or  to  such  of  them  as  may  be  then 

the  said  negro,  or  her  issue  or  increase,  living.''    J.   and  wife  take  an    inheri- 

to  return  and  belong  to  my  other  heirs.''  tance     The  word  ''  heirs,"  in  a  devise 

Held,  the  term  **  heirs"  was  a  word  of  of  a  remainder,  is  a  word  of  limitation, 

limitation,  and  not  of  purchase,  and,  and  not  ot  purchase;  unless  it  is  per- 

tbert'fore,  opon  the  death  of  L.  without  foctly  plain  that  the  testator  intended  to 

issue,  living  the  grantor,  his  other  sur-  deviate  from  the  general  rule.    The  ad- 

viving  children,  born  before  the  execution  dition  of  the  words  ''  then  living'^  to  the 

ofthe  deed,  took  nothing  under  it.  Conch  word  ''heirs"  was  insufficient  to  cause 

V.  Anderson,  26  Ala.  676.  the  latter  to  give  way;  for  superfluous 

A  devise  to  one  for  lifb,  with  a  power  inconsistent  words  or  doctrines,  in  a  will, 
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construction  was  adopted,  for  the  purpose  of  saying  to  the  lord 
the  profits  or  perquisites  incident  to  inheritances;  and  also  upon 
the  general  ground  of  preventing  an  abeyance  of  the  fee,  which 
would  render  it  inalienable  during  the  life  of  the  first  taker.^ 
The  principle  was  finally  established  in  a  case  called  Shelley^s 
case,'^  which,  from  the  importance  of  the  rule,  and  its  frequent 
application  in  practice,  has  become  more  notorious  and  pro- 
verbial, perhaps,  than  any  otlier  one  in  the  English  reports.(a) 

§  2.  It  is  said,  that  the  rule  in  Shelley's  case  was  adopted  to 
carry  into  effect  the  general  intent,  by  annexing  particular  ideas 
of  property  to  particular  modes  of  expression;  not  as  an  essen- 
tial, permanent  and  substantial  rule,  which  the  intent  cannot 
control.'  On  the  other  hand,  it  is  said  to  be,  not  a  rule  of  con- 
struction for  ascertaining  the  intention  of  the  party,  but  a  rigid 
rule,  the  chief  operation  of  Which  is  to  defeat  the  intention  of 
the  grantor.^ 

§  3.  It  was  formerly  held,  that,  if  intervening  estates  are  lim- 
ited between  the  grantee  and  his  heirs,  all  of  which,  as  well  as 
the  grantee's  own  estate,  may  terminate  in  his  life;  the  inher- 
itance does  not  vest  in  the  grantee,  because  he  may  have  no  heir 
to  take  the  remainder*  But  Mr.  Feame  has  denied  this  excep- 
tion to  the  rule.^  And,  accordingly,  a  devise  to  A  for  life,  then 
to  B  for  life,  then  to  the  heirs  of  the  body  of  A  in  tail,  is  held 

^  Go.  Lit.  22  b,  819  b;   Brasher  v.  '  Hftrg.  Tracts,  498;  4  Crnise,  256. 

Marsh,  16  Ohio  St.  108;  2  Rollers  Abr.  See  Ring  v.  Beck,  16  Ohio,  560. 

414.    See    Schoonmalcer  /  v.  Skeely,  8  *  Berry  v.  Williamson,  11  B.  Hon.  245. 

Denio,  485;  Bender  v.  Flenrie,  2  Grant,  *  2  Rolle's  Abr.  418;  Feame,88;  Cor- 

845;  Allen  «.  Markle,  86  Penn.  117.  tis  «.  Price,  12  Yea.  89. 

*  1  Rep.  98. 

will  not   suffice  to  reduce   the  words  cept  one,  that  E.  Shelley  took  an  estate 

"  heirs  "  or  "  heirs  of  the  body  "  to  words  tail.     The   decision    rested    upon   the 

of  purchase.    Criswell's,  ficc.,  41  Penn.  ground,  that  if  R.  Shelley,  the  first  son 

288.  of  £.  Shelley,  took  by  purchase  and  not 

(a)  The  fkcts  of  this  case  were  as  fol-  by  inheritance,  then  no  other  son  of  £. 

lows:  £.  Shelley,  tenant  in  tail,  suffered  Shelley   could    ever   take   the   estate, 

a  recovery,  and  declared  the  uses  of  it  which  would  disappoint  the  word  hiirt 

to  himself  for  life,  without  impeachment  (of  £.  Shelley)  in  the  deed;  and  that 

of  waste,  remainder  to  a  trustee  for  the  limitation  to  the  heirs  male  of  £. 

twenty -four   years,    remainder    to   the  Shelley  did  not  control  the  prior  limita- 

heirs  male  of  the  body  of  £.  Shelley,  tion,  but  was  merely  declaratory,  because 

and  the  heirs  male  of  the  body  of  such  every  heir  male  of  the  heir  male  of  £. 

heirs  male,  remainder  over.    Held,  by  Shelley  was  an  heir  male  of  £.  Shelley 

the  Chancellor,  and  all  the  Judges  ex-  himself. 


IHE  BT7LE  IN  SHEIXET'S  CASE.  39 

to  give  an  estate  tail.^  So  a  devise  to  A  for  life,  remainder  to 
bis  oldest  son;  for  want  of  «ucA  issue,  to  bis  daughter  or  daugh- 
ters, share  and  share  alike,,  forever;  if  A  has  no  issue,  to  him,  his 
heirs  and  assigns  forever:  gives  A  an  estate  in  tail  general.' 

§  4.  The  rule  is  held  applicable,  though  the  first  grantee  take 
an  estate  for  life  by  implication  and  not  by  express  words,  (a) 
But,  if  he  take  only  an  estate  for  years,  his  heirs  take  as  pur- 
chasers, and  not  by  inheritance.' 

§  5.  Where  a  limitation  to  heirs  is  immediate,  the  tenant  for 
life  or  ancestor  takes  one  entire  estate  of  inheritance.  Where 
it  is  mediate,  that  is,  where  some  other  estate  interposes  between 
the  estate  for  life  and  the  remainder,  the  tenant  takes  the  inher- 
itance, not  to  be  executed  in  possession  till  the  mesne  estates 
terminate;  unless  the  mesne  estates  are  less  than  freehold,  when 
the  subsequent  limitation  vests  immediately.  If  the  mesne 
remainders  are  contingent,  the  life  estate  does  not  merge  in  the 
remainder  to  the  heirs;  but  the  two  interests  unite  Bvh  modo,  so 
as  to  open  and  let  in  the  mesne  estate  when  the  contingency 
happens.^(d) 

§  6.  Where  the  prior  estate  is  limited  to  several  persons 
jointly,  and  the  remainder  to  their  heirs,  it  seems  they  take  a 
joint  inheritance.  The  rule  applies  to  husband  and  wife.  But 
if  the  limitation  of  the  life-estate  is  successive,  as  to  the  husband 
for  life,  remainder  to  the  wife  for  life,  remainder  to  the  heirs 
of  their  bodies;  it  seems  they  take  a  joint  remainder  in  tail.^ 
If  to  the  use  of  a  husband  and  wife  for  their  lives  and  the  life 

'  Donglag  V.  Gongreve,  4  Bing.  N.  1  2  Atk.  247;  Hodgson  v.  Ambrose,  Dong. 

'  Doe  V.  Charlton,  1  Scott  N.  290.  887;  Hayes  v.  Foorde,  2  Bl.  R  69S. 

'  4  Crnise,  266;  Tippiog's  Case,  IP.  *  Fearne,  40;  Stevens  v.  Brittredge,  T. 

Wms.  859.  Ray.  86. 
*  Feame,  87-S,  42;  Oolson  v.  Colson, 

• 

(a)  Bnt  see  14  Pick.  25.  remainder  for  life.    If,  by  the  mie  in 

(6)  Devise,   ''  to  my  son  A,  all  the  Shelley's  case,  A,  by  the  nnion  of  his 

residue  of  my  estate,  to  descond  to  the  estate  for  life  and  of  the  remainder  to 

yoangest  son  of  his  body  begotten,  and  his  heirs  in  fee,  becomes  owner  of  the 

from  him  to  the  oldest  male  heir  of  said  fee ;  yet  the  two  limitations  become  uni- 

youngost  son  of  his  body  lai» fully  begot-  ted  in  him,  only  until  the  intervening 

ten;  and  in  failure  of  such  issue,  then  to  limitations    become  vested,    and    must 

the  heirs  of  said  A  forever.''    Held,  to  then  open  to  admit  such  limitations  as 

give  to  A  an  estate  for  life,  and  to  his  they  arise.    Dennett  v.  Dennett,  40  N. 

youngest  son  surviving  him  a  contingent  H.  498. 
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of  the  sanriyor,  then  to  the  use  of  A  for  life,  then  to  the  use  oi 
the  heirs  of  the  wife  forever;  the  wife  take9  a  fee  in  case  of 
surviving  the  husband  and  A-^  If  to  the  wife  for  the  life  of 
herself  and  husband;  after  their  deaths,  to  the  lawful  issao 
of  her  body :  she  takes  an  estate  tail.'  So,  if  the  limitation  is 
to  the  husband  for  life,  remainder  to  the  wife  for  life,  remainder 
to  the  heirs  of  her  body  by  him  begotten,  she  takes  an  estate 
tail.  But  a  limitation  to  A,  remainder  to  the  heirs  of  A  and 
B,  creates  a  contingent  remainder,  not  a  vested  inheritance.  So 
also,  a  limitation  to  the  wife  for  life,  remainder  to  the  heirs  of 
the  body  of  a  husband  and  wife;  because,  if  the  wife  should  die 
first,  as  the  hnsband  could  have  no  heir  during  his  life,,  the  lim- 
itation to  the  heirs  would  be  defeated..  And,  in  such  case, 
neither  husband  nor  wife  takes  an  estate  tail;  the  former  having 
no  prior  limitation  to  him,  and  the  latter,  because,  though  taking 
the  life  estate,  the  heirs  are  not  applied  to  her  body.' 

§  7.  The  rule  in  Shelley's  case  is  inapplicable,  where  the 
prior  estate  and  the  remainder  are  created  by  distinct  convey- 
ances, or  by  a  deed  and  subsequent  will.  Thus,  if  an  estate  for 
life  is  conveyed  to  A,  remainder  to  the  heirs  of  B,  and  B  after- 
wards purchases  A's  interest;  the  inheritance  does  not  thereby 
vest  in  B.^  So  where  there  was  a  conveyance  by  A,  on  the 
marriage  of  B  his  son,  to  the  use  of  B  for  life,  remainder  to  his 
wife  for  life,  remainder  to  their  first  and  other  sons  in  tail;  and 
A  afterwai'ds  devised  to  the  issue  male  of  B  by  any  other  wife,  m 
tail  male,  and,  on  failure  of  such  issue  male  of  B,  to  his  grand- 
children by  his  daughter  C  in  fee;  held,  the  devise  to  B's  male 
issue  by  any  other  wife  could  not  be  tacked  to  his  life  estate.^ 
So  A  conveys  to  B  for  life,  and  afterwards  devises  the  reversion 
to  the  heirs  male  of  the  body  of  B.  Held,  the  two  interests 
could  not  unite.^ 

§  8.  It  is  said,  that,  where  the  second  limitation  is  made  by 
virtue  of  a  power  creafied  by  the  first,  the  rule  in  Shelley's  case 

*  Bnllsrd  «.  Goffe,  20  Pick.  252.  R.  485;  Alpass  v.  Watki&s,  8  T.  R.  516. 

*  Griffith  V.  Evan,  5  Bear.  241.    See        *  Graamer'n  Caae,  2  Leon.  5,  7. 
Hinman  v.  Bonalaugh,  1  Harr.  844.  *  Moore  v.  Parker,  1  Ld.  Ray.  87. 

'  Fearne,  44;  Gkeage  v.  Taylor,  2  T.        *  Doe  «.  FoDnereaa,  Doag.  487. 
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applies,  because  one  taking  an  estate  in  this  way  holds  in  con- 
struction of  law  by  virtue  of  the  original  instrument  which 
created  the  power.  Thus,  there  was  a  conveyance  to  A  for  life, 
remainder  to  the  use  of  B,  his  wife,  for  life,  &c.,  remainder  to 
their  sons  severally  in  tail,  remainder  to  the  use  of  thdr  daugh- 
ters successively  in  tail,  remainder  to  the  use  of  B  and  the  heirs 
of  her  body;  in  de&ult  of  such  issue,  to  the  use  of  such  person 
as  B  should  appoint.  B  subsequently  made  an  appointment  to 
the  use  of  the  heirs  of  A.  Held,  if  the  last  limitation  had  been 
of  a  legal  estate,  it  would  have  given  A  the  fee;  but  that  it  did 
not  create  a  legal,  but  only  an  equitable  interest.^ 

§  9.  The  last  case  leads  naturally  to  the*  remark,  that  the  rule 
in  Shelley's  case  does  not  apply,  unless  the  two  estates  are  of  the 
same  nature,  either  legal  or  equitable.  Thus,  if  the  limitation 
for  life  is  a  legal  interest,  and  that  to  the  heirs  a  trust,  or  the 
converse;  in  either  case  the  two  estates  cannot  become  united 
into  one.^(a) 

*  Yenables  v.  Morris,  7  T.  R.  842}  lb.    Ciiiise,  260-1 ;  Payne  v.  Sale.  2  Dev.  8t 
4SS.  B.  456;  Settle  e.  Settle,  10  Hump.  474. 

'  Say  V.  Jones,  8  Bro^  Pari.  118}  4 

(a)  Cbnyeyanoe,  tn  Xassaehnsetts,  by  bnry,  was  as  follows: — ^Devise  to  A,  bis 

A,  to  B,  C  and  D;  selectmen  of  the  town  executors  and  administrators,  upon  trust 

of  H,  to  tbem  and  tbeir  successors  in  to  pay  the  income  to  B  for  bis  life,  and, 

office  for  the  time  being,  for  the  use  of  after  his  decease,  the  same  to  descend  to 

£,  and  after  his  death,  if  any  of  the  pre-  his  legal  heirs,  &c.    Held  the  woi*ds  the 

mises  should  remain,  to  E's  heirs  forever ;  »ame  applied  to  the  estate  itself,  not  to 

to  hold  for  the  use  aforesaid  at  the  dis*  tlie  trust,  and  that  A  took  a  trust  estate 

cretioD  of  the  grantees.    Held  B,  C  and  during  B's  life,  with  a  remainder  to  those 

D  took  a  legal  estate  in  trust  for  £  and  who  should  be  his  heirs  at  his  decease; 

his  heirs,  and,  as  the  trust  was  in  fee,  the  that  this  would  be  the  construction  inde- 

estate  of  the  trustees  was  also  in  fee.  pendently  of  any  stature  affecting  the 

Newhall  v.  Wheeler,  7  Mass.  189.  rule  in  Sbelley^scase;  but  that  the  statute 

In    White   v.  Woodberry,   (9   Pick,  of  1791,  ch.  61,  sec.  8,  which  changes 

188-9,)   it  is  said  that,  in  the  case  of  this  rule,  applied  to  equitable  as  well  as 

liewhall  V.  Wheeler,  the  operation  of  the  legal  estates. 

statute  (changing  the  rule  in  Shelley's  In  New  York,  where  an  estate  was  in- 
case) does  not  seem  to  have  been  con-  tended  to  be  given  to  one,  with  contin- 
sidered  by  the  court.  The  distinction  gent  remainders  to  his  issue,  and  was 
is  also  taken  between  the  two  cases,  that  conveyed  directly  to  trustees,  in  trust 
in  the  prior  one  the  land  was  devised  for  the  party  who  was  to  have  the  life 
(conveyed)  to  the  use  of  one  for  life,  and  estate,  during  his  life,  Vnd  also  to  pre- 
afler  his  death,  if  any  of  the  premises  serve  the  contingent  remainders,  and 
should  remain,  to  his  heirs  forever;  while  upon  that  estate  to  limit  the  future  re- 
in the  latter,  the  devise  to  the  trustees  mainders;  the  person  first  beneficially 
was  in  strict  trust,  the  income  to  be  paid  entitled  takes  an  equitable  estate  for  his 
to  another  for  his  life,  and  then  the  estate  life,  and  those  in  remainder  take  by  pnr- 
to  descend  to  his  heirs,  so  that  the  latter  chase,  and  not  by  descent.  Vauderhey- 
took  nothing  but  a  right  to  the  income  den  v»  Crandall,  2  Denio,  9. 
and  profits.  The  case  of  White  v,  Woodr 
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§  10.  The  rule  in  question  does  not  apply,  where  the  words 
latfffid  issue,  issue,  sons  or  children,  are  used  instead  of  heirs; 
because  it  is  founded  upon  the  maxim  '*  nemo  est  hosres  vivenlis," 

and  the  policy  of  preventing  an  abeyance  of  the  fee,  which  rea- 
sons do  not  exist  in  the  case  supposed.^(a) 

>  4  Cruise,  261.    See  Chew's,  &c.,  87  sham  v.  NewUnd,  4  Heos.  &W.  101; 

Peirn.  28;  Lantz  v.  Trnsler,  87  Penn.  lb.,  2  Beav.  146;  Minnig  v.  BatdorfT,  6 

482;  Ellet  v.  Paxson,  2  Watts  &  S.  418;  Barr,  608;  Ward  «.  Jones,  6  Ired.  £qa. 

Turner  v.  Patterson,  6  Dana,  296;  Cnr-  400.    See  chap.  96. 

(a)  Devise  to  A,  and  to  his  male  ehil'  of  issne  of  the  said  J.  B.,  to  and  for  my 

dren  and  their  heirs,  to  he  equally  divi-  own  right  heirs  foroTer."    Held,  J.  B. 

ded  amongst  them  and  their  heirs  for-  took  an  estate  for  life.  Baker  v.  Tuckeri 

ever.    At  the  making  of  the  will,  A  had  2  Eng.  L.  &  Eq.  1. 

no  children.    Held,  he  took'  a  life  estate,  -  A  testator  dfa-ected  that  the  residue  of 

with  a  contingent  remainder  in  fee  to  his  his  property  should  be  divided  between 

children.    Sisson  v.  Seabnry,  1  Sumn.  his  brothers  and  sisters,  and  the  children 

286.    But  where  a  devise  was  made  to  of  a  deceased  sister,  '*  to  them  and  their 

the  testator's  son  during  his  life,  after  children  forever."  Held,  the  latter  clause 

his  decease  to  his  heir»  and  their  heirs  gave  the  children  no  share  in  the  divi- 

and  assigns  forever;    held,  the  words  sion;  that  the  children  of  the  deceased 

were  words  of  limitation,  and  gave  the  sister  were  not  equal  participants  with 

son  a  fee-simple.   Schoonmaker  «.  Shoe-  the  other  devisees,  but  that  a  clau  was 

ley,  8  Hill,  166.    Deed  to  a  daughter  intendttl,  who  took  the  share  of  their 

and  her  husband,  of  a  certain  dower  in  mother.    Lachland  v.  Downing,  11  B. 

lands,  for  the  benefit  of  her  and  his  chil'»  Hon.  82. 

dren,  Xo  her  and  her  children  forever.  A  testator  devised  the  use  and  fm 
Held,  she  took  a  life  estate,  with  a  re-  provement  of  his  real  estate  to  his  wife, 
mainder  to  her  children,  including  those  for  her  life,  and  the  remainder  after  her 
subsequently  bom.  Webb  v.  Holmes,  8  decease  to  his  daughter  A,  and  the  ckU- 
B.  Monr.  406.  Devise  to  A  for  his  natu-  dren  of  his  daughter  B,  and  the  children 
ral  life,  after  his  death  to  all  and  every  of  his  daughter  G,  to  them  and  their 
Utue  of  his  body,  share  and  share  alike,  hei^s  and  assigns  forever  in  fee  ''  in  man- 
as  tenants  in  common,  and  the  heirs  of  ner  following,  namely:  one-third  part 
such  issue.  Held,  a  took  only  a  life  thereof  to  my  said  daughter  A;  one-third 
estate.  Greenwood  «.  Rothwelli  6  Mann,  part  thereof  to  the  children  of  my  said 
&  6. 628.  daughter  B.  and  the  survivor  or  survivors 

A  devise  was  made  to  A  "  during  her  of  them ;  and  one-third  part  thereof  to 

natural  life,  and  at  her  death  to  her  the  children  and  survivor  or  survivors 

children  and  their  heirs,  in  fee-simple,  to  of  them,  of  my  said  daughter  C."    Held, 

be  for  her  and  her  family's  use  daring  the  children  of  C  took  vested  remain- 

her  natural  life,  and  her  children  and  ders,  as  joint  tenants,  on  the  death  of 

their  heirs  to  ei\)oy  it  at  her  death."  the  testator.    Stimpson  v.  Baiterman,  5 

Held,  that  the  husband  of  A  took  no  in-  Cush.  168. 

terest  by  the  devise.  Heck  v.  Clippenger,  A  testator  devised  land  to  his  son, 

6  Barr,  886.  '*  during  his  natural  life ;  but  if  he  should 

A  testator,  in  the  year  1812,  devised  marry  and  have  children,  then  at  his 
his  real  estate  to  his  illegitimate  son,  J.  death  to  his  children  lawfully  begotten, 
B.,  for  life,  *'  and  from  and  after  the  de-  and  their  heirs  forever.''  The  son  mar- 
cease  of  the  said  J.  B.,  for  and  to  the  ried  and  had  six  children  lawfully  be- 
first  and  every  other  son  of  the  said  J.  gotten.  Held,  each  of  the  chQdren 
B.,  lawfully  issuing,  according  to  senior-  took  a  vested  remainder  in  one-sixth 
ity  of  age  and  priority  of  birth,  in  tail  part  of  the  land.  Wight  «.  Shaw,  6 
male;  and  in  default  of  such  tf«tt«,  to  Cush.  66. 

the  daughter  or  daughters  of  the  said  A  will  had  the  following  clause i    '^I 

J.  B.,  to  hold  to  them,  if  more  than  one,  lend  to  my  daughter,  Lucy  Camden,  my 

and  their  heirs,  as  tenants  in  common,  negro    woman    Sidney    and    her   child 

and  not  as  Joint  tenants,  and  in  default  Sarah,  »nd  a  negro  boy  named  John,  to 
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^11.  The  rule  is  inapplicable,  inhere  the  word  heir  is  used,  and 
other  words  of  limitation  are  added  to  it.  Thus  a  limitation  to 
A  for  life,  remainder  to  his  wife  B  for  life,  remainder  to  the  heir 
male  of  her  body  by  him  begotten,  and  to  the  heirs  or  execu- 
tors of  such  heir  male,  created  a  contingent  remainder  in  fee  to 
him  who  should  be  the  heir  male  of  B  at  her  death.  ^  So  a  testa- 
tor made  the  following  devise  in  1775:  *^I  give  to  my  brother 
W.'s  son  N,  during  his  natural  life,  (after  th^  decease  of  my 
wife,)  and  to  his  eldest  male  heir,  and  after  his  decease,  and  to 
said  male  heirs  and  assigns  forever,  all  and  singular,  my  home- 
stead, &c.."  At  the  time  of  making  the  devise,  N.  had  no  issue; 
but  he  afterwards  had  several^ children,  of' whom  the  third  son 
alone  survived  him*  Held,  N.  took  a  life  estate  only,  and  at  his 
decease  his  surviving  son  took  an  estate  in  tail  male.^ 

§  12.  The  rule  in  Shelley's  case  is  inapplicable  to  marriage  arti- 
cles; which  are  regarded  as  made  for  the  benefit  of  children, 
who  take  as  purchasers,  for  a  consideration;  and  are  in  their 

*  Bayley  7.  Morris,  4  Yes.  788;  Waker       *  Canedy  «•  Haskios,  18  ]C#t.  889. 
V.  Snowe,  Palm.  869. 

her  daring  her  natnral  life,  and  to  her  conveyed  by  the  ezecntors  to  her  in  fee, 

heirs,  lawfully  begotten  on  her  body,  she  giving  bonds  and  mortgage  thereon 

But  should  my  said  daughter  or  her  bus-  to  the  executors,  the  proceeds  of  which 

band  dispose  or  convey  out  of  the  way,  they  were  to  hold  in  trust^for  her  during 

conceal  or  attempt  to  alienate  the  negroeH  her  life,  and  at  her  death  for  her  chil- 

aforesaid,  I  do  hereby  declare  her  title  dren,  if  any,  and,  if  not,  then  for  her 

to  cease,  and  direct  my  executors  to  take  brothers  aud  sisters.    At  the  time  the 

them  into  possession;  and,  in  such  case,  will  was  made,  and  up  to  the  death  of  the 

after  her  decease,  they  and  their  increase  testator,  she  had  no  children,  but  by  a 

to  be  divided  among  her  children^  if  any  subsequent  marriage  had  children.  Held, 

living,  otherwise  to  be  divided  among  she  took  but  a  life  estate.    Cote  0.  Yon 

my  children,  A,  B,  G  and  D,  and  their  Bonnhorst,  41  Penn.  243. 

heirs."    Held,  Lucy  C.  took  a  life  es-  Contrary  to  the  general  rule,  however, 

tate,  subject  to  the  condition,  with  re-  when,  in  the  devise  of  a  remainder  to 

mainder  in  fee  to  her  children  living  at  the  child  or  children  of  the  first  taker,  it 

her  death,  and   the   heira  of  such  as  clearly  appears    that  those  words  are 

might  be  dead.     Pryor  v.  Duncan,  6  used  in  the  sense  of  '^  issue,"  or  '*  heirs 

Gratt.  27.  of  the  body;"  they  are  to  be  treated  as 

A  testator  devised  and  bequeathed  to  words  of  limitation,  describing  lineal  snc- 

M.,  one  of  his  daughters,  the  one  equal  cession  to  an  entail.  Haldeman  v.  Halde- 

Binth  part  or  share  of  his  estate,  "to  man,  40  Penn.  29. 

have  and  to  hold  to  her  for  and  during  So  where  a  devise  was  made  to  the 

the  term  of  her  natural  life,  and  at  and  testator's  son  during  his  life,  after  his 

immediately  after  her  decease,"  ''  to  her  decease  to  his  heirs  and  their  heirs  and 

children  in  fee;  but  if  she  should  die  assigns  forever;   held,  the  words  were 

without  having   children,  then  to  her  words  of  limitation,  and  gave  the  son  a 

brothers  and  sisters,  their  hebs  and  as-  fee-simple.    Schoonmaker  e.  Sheeley,  8 

signs  forever."    By  directions  in  the  will,  Hill,  165r 
certain  lots  of  land  were  set  apart  and 
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nature  executory ,  and  therefore  to  be  construed  liberally,  by  the 
intention.  They  are  oven  moire  liberally  construed  than  a  wilL 
Hence  a  limitation  to  the  heirs  of  the  body  of  the  husband  by 
the  wife  is  construed  as  if  made  to  the  first  and  other  sons  in 
tail.  And,  it  seems,  lapse  of  time  will  be  no  bar  to  a  decree  in 
equity  for  a  conveyance  conformable  to  the  articles.^  It  is  said, 
that,  upon  the  construction  of  an  estate  tail  in  the  husband,  the 
consideration  of  love  and  affection,  which  be  had  to  his  intended 
wife  and  the  heirs  male  of  their  bodies,  would  have  run  thus: 
that  he  did,  in  consideration  thereof,  settle  an  estate  on  himself, 
which  he  might  give  away  from  his  heirs  male  whenever  he 
thought  fit.  Upon  this  principle,  the  Court  of  Chancery  will 
decree  a  conveyance  conformable  to  the  intent  and  purpose  of 
the  articles;  even  where  the  party  has  already  made  one  pre^ 
cisely  conformable  to  its  language.^  Thus,  by  articles,  in  conside^^ 
ration  of  a  proposed  marriage  between  A  and  B,  A  covenants  to 
convey  to  trustees  and  their  heirs,  to  the  use  of  himself  for  life 
without  impeachment,  &c.,  remainder  to  B  for  life,  remainder 
to  the  ifee  of  the  heirs  male  of  his  body  by  B,  and  the  heirs 
male  of  such  heirs  male,  remainder  to  the  use  of  his  own  right 
heirs;  with  a  covenant,  that,  unless  and  until  such  limitations 
were  well  raised,  he  would  stand  seised  to  the  same  uses.  A 
afterwards  levied  a  iine,  and  settled  the  land  upon  C,  his  second 
son.  After  A's  death,  D,  his  oldest  son,  brings  a  bill  for  a  con- 
veyance conformable  to  the  articles.  Held,  the  articles  were 
merely  executory,  notwithstanding  the  covenant  to  stand  seised, 
which  was  but  provisional  and  temporary.  Decreed,  that  a  con- 
veyance be  made  to  D,  in  tail  male,  remainder  to  the  other 
sons  in  tail  male.'  The  same  construction  is  given  to  articles, 
by  which  the  land  is  to  be  settled  upon  the  heirs  of  the  body  of 
the  wife.' 

§  13.  It  is  said,  that  the  exception  to  the  rule  in  Shelley's  case, 
above  stated,  takes  place  only  where  the  limitation  is  made  to 

^  Fe&rne,  128;  Bale  «.  Coleman,  1  P.    field,  4  Cruise,  264;  Ciuaokv*  Cnsack,  6 
Wms.  145;  1  Abr.  Equ.  887;  Trevor  «.    Bro.  Pari.  116. 
Trevor,  6  Bro.  Pari.  122.  *  Trevor  ».  Trevor,  1  Aht.  Eq.  887;  6 

*  1  Abr.  £q.  890;  Streatfield  v.  Streat-    Bro.  Pari.  122. 

*  JoMft  V,  LaaghloB,  1  Abr.  Sq.  892. 
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the  heirs  of  the  body  of  that  parent  from  whom  the  estate 
moveS)  or  to  those  of  both  parents;  thereby  enabling  either  the 
father  alone  during  coverture,  or  the  settling  parent  alone,  sur- 
viving the  other,  to  bar  the  issue.  But  where  the  limitation, 
coming  from  the  husband,  gives  an  estate  tail  to  the  wife  alone, 
neither  parent  alone  can  ever  bar  the  issue — the  husband,  be- 
cause he  takes  no  estate  tail,  and  the  wife,  not  during  coverture, 
being  then  under  disability,  nor  afterwards,  by  virtue  of  St.  1 1 
Hen.  YU,  c.  80.  Hence  the  rule  in  Shelley's  case  is  held  appli- 
cable to  such  a  case;  the  law  regarding  the  necessary  concur- 
rence of  husband  and  wife  in  barring  the  entailment,  as  a 
reasonable  security  for  the  protection  of  the  issue.*(a) 

§  14.  Where,  by  the  same  articles,  one  limitation  is  made  in 
terms  which  require  a  strict  settlement  in  favor  of  the  issue,  and 
another  in  the  language  which  applies  ordinarily  to  an  entail- 
ment, the  latter  will  be  held  to  authorize  an  estate  tail  in  the 
husband.  Thus  an  agreement  was  made  by  marriage  articles, 
that  money  should  be  laid  out  by  trustees  in  lands,  and  settled 
on  A,  the  husband,  for  life,  remainder  to  B»  the  wife,  for  life, 
remainder  to  the  first  and  other  sons  successively  in  tail  male, 
chargeable  with  a  payment  for  younger  children,  remainder  to 
A  in  fee.    By  the  same  articles,  C,  the  father  of  A,  covenanted 

*  Feftrne,  181. 

<a)  It  was  agreed  by  iparHage  articles,  the  plaiDtiff.    Wbately  e.  Kemp,  2  Yes. 

to  settle  lands  to  the  use  of  the  hasband  868;  Green  «.  Ekins,  2  Atk.  477. 
for  life,  remainder  to  the  wife  for  life,        By  marriage  articles,  A  covenanted  to 

remainder  to  the  heirs  of  her  body  by  surrender  cnstomary  lands  to  the  nse  of 

him,  remainder  to  him  in  fee.    Decreed,  himself  for  life,  remainder  to  B  the  wife 

that  the    settlement   be  made   to  the  for  life,  and,  after  their  deaths,  to  the 

father  for  life,  remainder  to  the  eldest  use  of  the  heirs  of  her  body,  if  he  snr- 

son  in  tail.    Honor  v.  Honor,  1  P.  Wms.  rived  her,  and  of  his  body,  if  she  sur- 

128.  yiyed  him,  remainder  to  his  own  heirs. 

A  and  B,  upon  their  marriage,  agreed  A  surrender  was  afterwards  made  br  A 

to  purchase  lands,  and  settle  them  to  to  these  uses,  and  then  by  A  and  B  to 

the  use  of  A,  the  husband,  for  life,  re-  the  use  of  themselves  for  their  Joint 

mainder  to  B  for  life,  remainder  to  the  lives,  and  the  life  of  the  survivor,  then 

use  of  the  heirs  of  her  body  by  him,  of  their  eldest  son  for  life,  then  to  his 

remainder  to  the  heirs  of  the  survivor,  first  son  who  should  come  of  age,  in  fee- 

The  lands  having  been  purchased,  A  and  simple.    Held,  by  the  terms  of  limita- 

B  Join  in  mortgaging  them  by  a  recovery;  tion,  the  entailment  could  not  be  barred 

and  the  mortgagee  brings  a  bill  to  fore-  but  by  the  Joint  action  of  A  and  B,  the 

close  against  G,  the  son  of  A. and  B,  wlio  survivor  having  no  power  over  it,  and 

claimed  to  have  a  settlement  made  con-  that  the  articles  were  well  executed  by 

formable  to  the  articles.    Judgment  for  the  first  surrender.   Highway  e.  Banner, 

1  Bro.  584. 
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to  settle  other  lands  upon  A,  and  the  heirs  male  Of  his  body, 
renuunder  to  the  heirs  of  C;  and  he  afterwards  made  the  settle- 
ment in  these  terms.  Held,  a  good  execution  of  C's  part  of  the 
articles,  which  was  plainly  designed  for  the  benefit  of  A  him- 
self, the  issue  being  provided  for  as  purchasers  by  the  other 
lands.^ 

§  15.  The  Court  of  Chancery  construes  marriage  articles  in 
favor  of  daughters,  as  liberally  as  in  favor  of  sons.  Thus,  if  an 
agreement  is  made  to  settle  lands  upon  the  heirs  female  of  the 
husband  after  prior  limitations  to  the  heirs  male,  and  the  only 
issue  is  a  daughter,  who  dies  after  a  recovery  suffered  by  the 
husband;  the  court  will  order  a  conveyance  to  two  granddaugh- 
ters in  tail,  as  tenants  in  common,  with  cross-remainders.^ 

§  16.  An  agreement  to  settle  lands  on  the  issue  of  the  mar- 
riage is  construed  to  embrace  females  as  well  as  males,  so  that  a 
settlement  will  be  decreed  to  the  first  and  every  other  son,  and, 
for  default  thereof,  to  the  daughters,  &c.;  and  the  reservation  to 
the  husband,  of  a  power  to  appoint  the  sort,  manner  and  farm 
of  the  provision,  will  give  him  a  control  over  the  manner  only, 
but  not  the  interest  itself.^ 

§  17.  The  rule  applies  in  general  to  a  devise  as  well  as  a 
deed,  that,  wherever  lands  are  given  to  one  for  life,(a)  or  for 
"  his  natural  life,"  with  an  immediate  remainder  to  his  heirs,  or 
the  heirs  of  his  body;  such  heirs  take  by  limitation,  not  by 
purchase,  and  an  estate  in  fee-simple  or  fee  tail  is  created, 
instead  of  a  life  estate  with  a  remainder  over.  It  is  said,  such 
a  limitation  is  not  a  direct  gift  to  the  issue;  it  only  amounts  to 
an  enlargement  of  the  estate  in  the  first  devisee,  converting  a 

*  Fearne,  185;    Chambers  v.  Cham-    Bro.  Pari.  Gas.  225.    (See  Powell  v. 
bers,  2  Abr.  £q.  85$  Howel  v.  Howel,  2    Price,  2  P.  Wms.  586.) 

Yes.  858.  '  Hart  v.  Kiddlehurst,  8  Atk.  871; 

*  West «.  Errissey,  2  P.  Wms.  849;  1    Dod  v.  Dod,  Ambl.  274. 

(a)  The  principle,  of  controllings  an  ex--  for  life;  for  without  fine  or  recovery, 
press  estate  for  life  by  the  implication  which  is  not  to  be  presumed,  an  estate 
arising  from  subsequent  words  of  entail-  tail  is  only  an  estate  for  life.''  Per  Ld. 
ment  in  the  will,  has  received  the  some-  Ch.  J.""  Wilmot,  Dodson  v.  Grew,  Wilm. 
what  strained  apology,  that  such  con-  278. 
struction  "does  not  defeat  the  estate 
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life  estai!^  into  a  fee-simple  or  fee  tail,  and  rendering  it  thereby 
transmissible  to  his  issue.^ 

§  18.  The  same  construction  is  adopted,  though  there  are 
other  provisions  in  the  will  besides  the  express  limitation  for 
life,  showing  an  intent  to  give  a  life  estate  only.^  Thus,  a 
devise  to  trustees,  directing  that  they  allow  A  to  take  the  pro- 
fits for  life,  and  afterwards  stand  seised  to  the  use  of  the  heirs 
of  his  body,  and  authorizing  A  and  the  trustees  to  make  a  joirU- 
we  to  his  wife^  gives  A  an  estate  taiV^  So  a  power  of  leasing, 
given  to  the  devisee  for  life,  does  not  prevent  his  taking  an 
estate  tail,  because  such  power  is  more  beneficial  than  that  which 
belongs  to  a  tenant  in  tail.^  So  where  lands  were  devised  to  A 
for  life,  without  impeachment  of  waste,  remainder  to  trustees 
and  their  heirs  for  the  life  of  A,  to  support  contingent  remain- 
ders, remainder  to  the  heirs  of  the  body  of  A;  held,  by  Lord 
King,  in  reversal  of  Sir  J.  Jekyll's  decision,  that  A  took  an 
estate  tail.^  A  fortiori,  the  interposition  of  an  estate  to  trus- 
tees, to  preserve  contingent  remainders,  will- not  reduce  the 
interest  of  a  devisee  to  an  estate  for  life,  where  the  devise  is 
made  to  him,  and  the  heirs  of  his  body.\a) 

%  19.  The  rule  above  stated  is  equally  applicable,  where  the 
remainder  is  limited  by  the  word  heir  instead  of  heirs.  Thus 
by  a  devise  to  A  for  life,  remainder  to  the  next  heir  male;  in 
default  of  such  heirj  remainder  over:  A  takes  an  estate  tail.^ 
So,  by  a  devise  to  A,  the  testator's  youngest  son,  forever;  and, 
after  his  death,  to  the  heir  male  of  his  body  forever;  in  default 

'  Legate  V.  Sewelli  1  P.  IVms.  87;        *  Bronghton  v.  Langley,  2  Lord  Ray. 

Hawley  v,  Northampton,  8  Mass.  8 ;  Run-  878 . 

dale  V.  Eeley.  Cart.  170;  6  Gruiiie,  240;        ^  Bale  v,  Coleman,  1  P.  Wms.  142. 

James,  Sec.,  1  Dall.  49;  Sayer  v.  Master-  '    *  Papillon  «.  Voice,  2  P.  Wms.  471. 
man,  Amb.  844.  *  Sayer  v.  Masterroan.  Amb.  844. 

"  Carr  o.  Porter,  1  McCord's  Cha.  81.        ^  Barley's  Case,  1  Vent.  230. 

• 

(a)  A  testator  devised  nnto  his  son  forever.^'  The  testator  left  three  sons, 
J.  C,  "  to  hold  to  him  and  the  heir  male  J.,  E.  and  R.,  and  two  daughters.  J. 
of  his  body  lawfully  begotten,  and  the  died  without  ever  having  had  a  son,  and 
heirs  and  assigns  of  such  heir  male  for-  leaving  daughters  only :  Held,  a  devise 
ever.*'  "In  case  my  said  son  J.  shall  to  J.  C.  for  life,  with  a  contingent  re- 
happen  to  die  without  leaving  any  son  mainder  to  the  party,  if  any,  who  should 
of  bis  body  lawfully  begotten,  I  give,  answer  the  description  of  heir  male  of 
devise  and  bequeath  the  said  messuage  his  body  at  his  death.  Chamberlayne  v. 
unto  my  son  R.  C,  his  heirs  and  assigns  Chamberlayne,  87  £ng.  L.  &  £q.  54. 


48  AMJSBXCAS  LAW  OF  BBAL  PBOFEHTT. 

of  such  heir  male,  to  B,  his  eldest  son,  forever:  A  takes  an 
estate  tail.^  So  a  devise  was  as  follows:  **  I  give  and  bequeath 
to  my  grandson  D  my  dwelling-house  wherein  I  now  live,  he 
to  take  possession  of  the  same  at  the  age  of  twenty-one  years; 
to  hold  the  same  to  him  during  his  life,  and  at  and  upon  his 
decease,  I  give  the  same  dwelling-house  to  the  eldest  male  heir 
of  his  body  lawfully  begotten,  and  upon  the  decease  of  such 
male  heir,  to  the  male  heir  of  said  deceased  and  his  heirs  for- 
ever. And  in  case  my  said  grandson  shall  not  leave  any  male 
heirs,  I  then  give  said  house  to  his  next  eldest  brother  during 
his  life,  and  upon  his  decease  to  his  eldest  male  heir,  lawfiilly 
begotten,  and  to  his  heirs  forever.^'  Held,  D  took  an  estate 
tail* 

§  20.  Words  of  limitation,  added  to  the  word  heir^  may  require 
a  different  construction  {infra^  sec.  22);  but  a  limitation  to  the 
next  heir  male  create  an  estate  tail.^  So  the  word  firsts  prefixed 
to  heir  male,  shall  be  understood  first,  in  order  of  succession, 
from  time  to  time,  and  an  estate  tail  shall  pass.  Thus  by  a 
devise  to  A,  the  first  son  of  the  testator,  for  life,  remainder  to 
the  heirs  male  of  his  body,  remainder  to  B,  a  second  son,  for 
life,  and  after  his  death  to  the  first  heir  male  of  his  body;  B 
takes  an  estate  tail,  this  construction  being  favored  by  the  prior 
devise.* 

§  21.  The  same  rule  applies,  although  additional  words  of 
limitation  are  annexed  to  the  words  heirs  or  heirs  of  the  body. 
Thus,  in  case  of  a  devise  to  A  for  life,  and,  after  his  death, 
devise  of  the  same  land  to  the  heirs  males  of  his  body,  and  his 
heirs  forever;  but  if  A  shotdd  die  mtfiout  such  heir  male,  devise 
over:  held,  the  words  his  and  if  he  died,  <fcc.,  being  of  doubtful 
import,  could  not  control  the  prior  limitation  to  heirs  male,  and 
make  it  descriptio  personm;  and  that  A  took  an  estate  tail.^  So, 
upon  a  devise  to  A  for  the  term  of  his  natural  life,  and,  after 
his  death,  to  the  heirs  males  of  his  body,  and  the  heirs  male  of 

^  Wilklns  V.  WbftiDg,  1  RoUe's  Abr.  *  Miller  v.  Seagrave,  6  Craise,  246. 

886;   Bulatr.  219;    Richards  v.  Berga-  *  Dubbero.  Trollope,  Amb.  458. 

venny,  2  Yern.  824.  *  Goodright  o.  PnUyn,  2  Ld.  Raym. 

•  Malcolm  v.  Malcolm,  8  Cnah.  472.  1487;  2  Str.  729. 
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I  ■ 

the  body  of  every  snch  heir  male,  severally  and  successively,  as 
they  should  be  in  priority  of  birth;  and  for  want  of  such  issue 
to  B,  Ac:  held,  by  three  judges,  and  Lord  Cowper,  in  Chancery, 
against  one  judge,  that  A.  took  an  estate  tail.^  So,  upon  a 
devise  to  A  during  her  natural  life;  then  to  the  heirs  of  the 
body  of  A,  and  to  his  or  her  heirs  forever;  after  A's  decease,  for 
want  of  such  heirs  of  the  body  of  A,  then,  after  A's  decease,  to 
the  testator's  own  next  heirs  and  their  heirs  forever:  held,  A 
took  an  estate  tail,  with  a  remainder  to  the  right  heirs  of  the 
testator.* 

§  22.  In  some  special  cases,  however,  the  effect  of  the  word 
heirs  may  be  controlled  by  following  words  of  limitation.' 

§  23.  In  general,  the  rule  in  Shelley's  case  is  applicable  to 
trusts  in  chanceiy,  as  well  as  legal  estates  in  a  court  of  law. 
This  IS  the  case  where  by  the  will  the  trusts  are  fully  limited 
and  declared.  But,  in  case  of  executory  trusts,  the  words  **  heirs 
of  the  body,"  though  preceded  by  a  life  estate  to  the  cestui,  are 
construed  as  words  of  purchase,  not  of  limitation.  So  where 
the  limitations  are  imperfect,  and  something  is  left  to  be  done 
by  the  trustees  in  the  first  place,  and  therefore  secondarily  by 
the  court  of  chancery.^(a) 

*  Legate  o.  Sewell,  1  P.  Wma,  87.  Tallman  v.  Wood,  26  IVencl.  1 ;  Berry  v. 

"  Morris  v.  Ward,  8  T.  R.  518.  WiiUaniBoii,  11  B.  Mon.  245;  Porter  v, 

'  6  Cruise,  247.  Doby,  2  Rich.  Equ.  49.    See  GlageU  v. 

^  Austen  v.  Taylor,  Amb.  876 ;  Wright  Worthington,  8  GiU,  88. 
V.  Pearson,  Amb.   358;    Fearne,    187; 

(a)  A  testator  derised  to  four  persons  paid,  the  case  was  as  if  there  had  been 

and  Uieir  heirs,  for  payment  of  debts,  no  trust.     Decreed,  that  A's  share  be 

and  afterwards  to  the  use  of  them  and  oonreyed  to  him  and  the  heirs  male  of 

their  heirs.    Afterwards,  by  a  codicil,  his  body,  fcc.    Bale  v.  Coleman,  1  P. 

he  ordered,  that,  after  payment  of  debts,  Wms.  142. 

A,  one  of  the  devisees,  shonld  have  his       A  contrary  doctrine   seems  to  have 

share  to  himself  for  life,  with  a  power  to  been    afterwards   laid   down   by   Lord 

lease,  remainder  to  the  heirs  male  of  his  Hardwicke. 

body,  Sec.    Held,  by  Lord  Harconrt,  re-       Devise  to  trustees  in  fee.  In  trust  to 

ver^ag  the  decision  of  Lord  Cowper,  pay  debts,  by  the  rents  and  profits,  sale 

that  a  will,  being  voluntary,  was  not  or  mortgage;  then  to  the  trustees  for  a 

like  marriage  articles,  under  which  the  long  term,  upon  certain  trusts;  then  to 

issue  claim  as  purchasers,  and  whose  the  trustees  in  fee,  in  trust,  as  to  one 

object  would  be  defeated  by  a  power  in  moiety,  to  the  use  of  A  for  his  natural 

the  husband  to  alienate,  but  the  intent  life,   without   impeachment   of  waste ; 

of  the  testator  must  be  presumed  to  afterwards  to  the  trustees  in  fee  for  the 

conform  to  the  rules  of  law,  according  life  of  A,  to  preserve  contingent  remain* 

to  which,  in  this  case,  an  estate  tail  was  ders,  but  to  permit  A  to  receive  the 

dearly  ererted;  and  that,  the  debts  being  rents  and  profits  during  his  natural  life; 
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§  24.  The  rule  in  Shelley's  case  applies  to  a  devise  for  years  as 
well  as  for  life,  unless  the  will  discovers  an  intention  that  the 

heir  should  take  as  purchaser.  Thus,  if  a  term  be  devised  to 

after  hv  death,  to  the  use  and  behoof  take  a  fee-simple,  which  wonld  avoid  the 
of  the  heirs  of  the  body  of  A;  and,  for  sabsequeftt  limitations;  that  the  words 
want  of  such  issue,  to  B  in  the  same  for  defatUt  of  such  issue  male  conld  not 
manner.  Held,  by  Lord  Hardwicke,  in  apply  to  the  issue  male  of  the  children 
regard  to  the  estate  of  B,  that  a  con-  of  A,  thereby  giving  A  a  life  estate,  hia 
veyance,  if  prayed  for,  would  have  been  children  an  estate  tail,  and  the  remain- 
decreed  first  to  trustees  to  preserve,  &c.,  der  to  the  grandchildren;  but  that  the 
then  to  the  Jirst  and  other  sons  of  B;  words  and  their  heirs  must  be  rejected 
that  there  were  no  contingent  remain-  as  surplusage,  nvaking  A  to  be  tenant  ia 
ders  to  be  preserved,  unless  the  limita-  tail.  Wright  v.  Pearson,  Amb.  86S; 
lion  to  B*8  heirs  made  one;  and  that  B  Fearne,  187. 

therefore  took  a  life  estate.    Bagshaw  v.  Devise  to  a  trustee  and  the  heirs  of  the 

Spencer,  1  Col.  Jurid.  878.  trustee,  for  the  separate  use  of  a  daugh- 

But  in  a  subsequent  case  Lord  Hard-  ter,  then  a  married  woman,  during  her 

wicke  remarked,  that  Bagshaw  v.  Si^n-  life,  and  after  her  death  to  her  heirs  in 

cer  was  decided  upon  the  ground,  that  fee-simple.  The  daughter  afterwards 
the  intent  there  appeared  to  contradict'   became  discovert.     Held,  she  had   an 

and  overrule  the  legal  construction;  and  estate  in  fee-sim(he.    Steacy  v.  Bice,  8 

tbat,  unless  such  intent  was  shown  either  Gas.  76. 

expressly  or  by  necessary  implication,  Devise  to  trustees  in  fee,  in  trust  for 
equity  would  adopt  the  rules  of  law.  A  for  life,  remainder  to  trustees  to  pre- 
Lord  Keeper  Henley  also  placed  this  serve,  &c.,  remainder  to  the  heirs  of  the 
decision  upon  the  ground  of  a  special  body  of  A,  remainder  to  the  heirs  of  the 
intention,  shown  by  the  circumstances  testator.  The  will  proceeded  to  be- 
ef a  trust  and  the  peculiar  limitations  of  queath  the  personal  estate  to  trustees, 
the  will.  Garth  v.  Baldwin,  2  Ves.  646;  to  be  laid  out  in  lands,  which  should  be 
Wright  «.  Pearson,  Amb.' 858.  subject  to  the  limitations   and   trusts 

Devise  to  A,  in  trust  to  pay  the  rents  already  mentioned.    Upon  a  bill  to  have 

to  B  for  her  life,  and  after  her  death  to  it  thus  laid  out,  held,  that  in  this  case 

pay  the  same  to  0  for  life,  and  after-  the  trusts  were  all  declared  by  Uie  will, 

wards  to  pay  the  same  to  the  heirs  of  and  the  trustees  had  nothing  to  do,  bat 

his  body.    Held,  by  Lord  Hardwicke,  buy  the  land;  that  there  was  no  neces- 

that  a  conveyance  in  tail  should  be  de-  sity  for  their  making  a  conveyance ;  and 

creed  to  C.    Garth  o.  Baldwin,  2  Yes.  that  equity  could  not  interfere  to  vary 

646.  the  legal  construction,  by  which  A  took 

Devise  to  trustees  in  fee,  in  trust  to  an  estate  tail.    Austen  v.  Taylor.  Amb. 

raise  money  for  grandchildren  of  the  tes-  876. 

tator,  subject  thereto  to  the  use  of  A  A  testator,  by  will,  directed  his  ese- 
and  assigns  for  life,  remainder  to  trus-  enters  to  account  for  and  pay  over  half- 
tees  to  preserve,  &c.,  remainder  to  the  yearly  tQ  his  three  daughters,  "and  to 
use  of  the  heirs  male  of  A  begotten,  and  each  of  them  during  their  natural  lives, 
their  heirs.  If  A  should  die,  leaving  no  the  income  or  profit  arising  out  of  each 
issue  male  living,  then  the  land  to  be  of  their  share  of  the  residue,  and  after 
charged  with  sums  of  money.  For  de-  the  death  of  either,  then  to  descend  and 
fault  of  such  issue  male  of  A^  devise  to  go  to  the  child,  and  if  children,  share 
the  grandchildren,  or  such  as  should  be  and  share  alike ;  should,  however,  either 
living  at  the  failure  of  such  issue,  their  of  my  daughters  die,  and  leave  no  law- 
heirs  and  assigns.  Provided,  that,  if  A  ful  issue,  then  such  share  or  portion  is 
did  not  comply  with  certain  conditions,  to  fall  back  again  to  the  residue,  and 
the  estate,  so  limited  to  him  for  life,  to  form  a  part  of  the  same."  Held,  that 
cease  as  if  he  were  dead ;  and  the  estate  the  daughters  took  an  estate  tail  in  the 
so  limited  to  him  for  life,  and  his  issue  residue  of  the  estate.  Haldeman  o.  Hal* 
male,  to  go  to  such  of  his  grandchildren  deman,  40  Penn.  29. 
as  should  be  living,  and  their  heirs.  The  word  ''"  issue,''  in  a  will,  is  prima- 
Held,  according  to  the  manifest  intent,  rily  a  word  of  limitation.  A  testator 
the  heirs  male  of  A  could  not  take  as  devised  one- third  of  his  estate  to  each 
purchasers,  because   they  would   then  of  his  three  children  for  life,  with  power 


THE  BULE  m  SHELLET'S   CASE.  51 

one  for  life,  remainder  to  the  heirs  of  his  body;  A  takes  an 
estate  taiL^a) 

§  25,  The  rule  does  not  apply,  where  the  words  children^  sons, 
Ac,  are  used  instead  of  heirs.  Thus,  a  devise  to  A  for  life, 
remainder  to  his  sons  or  children,  &c.,  gives  A  a  life  estate.^(d) 

§  26.  It  has  been  seeu,  that  the  rule  in  question  is  sometimes 
held  applicable,  though  other  words  are  added  to  the  word 
heirs,  which  modify  its  signification.  It  is^aid,  there  is  an  old 
opinion  of  Lord  Holt's  to  the  effect,  that  the  words  heirs  of  the 
body  are  so  positive  to  give  an  estate  tail  to  the  fii'st  taker,  that 
they  cannot  be  got  rid  of  by  subsequent  words.  But  Lord  Ken- 
#  yon  remarked,  that  this  was  certainly  too  strcught-laced  a  con- 
struction. And  the  principle  appears  now  to  be  well  settled, 
that,  where  there  are  other  words,  showiug  that  by  heirs  was 
meant  descriptio  jpersonos,  the  first  devisee  takes  only  a  life 

^  Dod  V.  Dickinson,  8  Yin.  Abr.  461,       "  6  Cruise,  258;   King  v.  Helling,  1 
pi.  25;  Home  v.  Lyeth,  4  Har.  &  J.  481.    Vent.  281 

of  appointment  in  favor  of  tlie  issue  of  (6)  Devise  to  the  testator's  son  A  for 

bis  or  her  body,  in  default  thereof  to  life,  and,  after  his  death,  to  his  male 

said  issue,  and,  in  default  of  any  issue,  children,  successively,  one  after  another, 

to  the  heirs  of  the  testator,  directing  the  as  they  were  in  priority  of  age,  and  \fi 

same  to  be  held  in  trust  by  his  execu-  their  heirs;  and  in  default  of  such  male 

tors,  who  were  directed  to  sell  and  in-  '  children,  then  to  A's  female  children  and 

vest  the  property  in  real  estate,  and  their  heirs,  and  if  A  died  without  issue, 

allow  the  •children,  from  their  income  then  to  the  testator's  grandson  in  fee. 

therefrom,  such  money  for  their  support  Held,  A  took  neither  an  immediate  es- 

and  education  as  they  may  think  proper,  tate  tail  by  the  limitation  to  his  children, 

and  also,  on  their  attaining  the  age  of  nor  an  estate  tail  in  remainder  by  impli- 

twenty-five,  to  pay  them  respectively,  cation,   under   the   clause  **  if  A  died 

during  their  natural  lives,  in  quarterly  without  issue,"  &c.    Ginger  v.  White, 

Instalments,  the  income  of  the  said  real  Willes,  848. 

estate  for  their  respective  bencflt.   Held,  Devise  to  A  for  life,  and  that  then  the 

on  the  children's  attaining  respectively  premises  shall  descend  and  come  to  his 

the  age  of  twenty-five,  the  devise  crca-  male  children,  if  he  have  any,  for  life, 

ted  a  complete  estate  tail  in  each,  clear  and  to  the  male  children  descending  from 

of  the  trust.    Kay  v.  Scates,  87Penn.  81.  them.    A  takes  a  life  estate.    Goodtitle 

A  deed  of  land  to  a  trustee  of  a  mar-  v.  Woodhull,  Willes,  592. 

ried  woman,  in  trust  for  her  separate  Devise  to  A,  the  son  of  the  testator, 

use,  and,  after  her  death, ''  to  descend  for  life,  and  after  his  death  to  all  and 

to    her    children,"  gives    the   children  every  his  children  equally,   and  their 

vested  remainders,  either  legal  or  equit-  heirs;  and,  if  A  died  without  issue,  then 

able,  and  capable  of  alienation.    Parker  to  the  testator's  daughters.    A  takes  a 

V.  Converse,  5  Gray,  886.  life  estate.  Groodright «.  Dunham,  Doug. 

(a)  See  Adams  v,  Gruft,  14  Pick.  16.  264. 

In  South  Carolina,  the  rule  was  held  Devise,  to  the  testator's  wife,  of  the 

applicable  to  a  devise  of  negroes;  and,  use,  &c.,  of  one-third  of  the  estate  for 

the  limitation  of  an  estate  tail  being  too  her  life,  at  her  death  to  his  children, 

remote  for  personal  property,  the  devi-  their  heirs,  &c.    The  children  take  a 

see  for  life  took  an  absolute  title.    Dott  vested  remainder  In  fee.  Natb  v.  Butlet, 

V.  CanningtoU;  1  Bay,  458.  16  Pick.  491. 
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estate,  with  a  remainder  to  his  heirs. (a)  The  distinction  is  said 
to  be  this:  Where  the  superadded  words  limit  an  estate  to  the 
heirs,  of  a  different  nature  from  that  which  the  ancestor  would 
take,  if  the  word  heirs  was  construed  as  a  word  of  limitation: 
the  heirs  take  as  purchasers.  Thus  a  limitation  to  the  ucPe  of 
A  for  life,  and  after  his  death  to  the  use  of  his  heirs  and  the 
heirs  female  of  their  bodies,  gives  A  a  life  estate,  and  to  his  heirs 
as  pttrchaserSf  an  estate  tail  female;  for,  if  the  heirs  of  A  took  by 
descent,  then  A  would  hare  the  fee-simple,,  and  the  last  clause 
of  the  devise  would  be  defeated,  nor  would  there  be  any  possi- 
ble  mode  of  giving  it  effect.  But,  on  the  other  hand,  where  the 
superadded  words  do  not  oppose  or  contradict  those  preceding,  4 
but  in  their  general  sense  include  them;  the  heirs  will  take  by 
descent  As  where  the  first  words  describe  heirs  special,  and 
the  following  words  extend  to  such  heirs;  in  which  case  it  may 
be  supposed  that  the  latter  were  used  in  the  same  qualified 
sense  as  the  former.  It  has  already  been  seen,  that,  where  the 
first  words  give  an  estate  tail  general,  which  the  succeeding 
words  serve  to  limit,  the  latter  words  are  not  to  be  attended  to, 
and  the  rule  in  Shelley's  case  applies.^(ft) 

*  Foanie,  266;  1  Rep.  96  b;  Lyles  v.  Digge,  6  Hwr.  h,  J.  864. 

(a)  The  general  rale  Is  lometlmes  laid  default  of  such  Israe,  remalftder  over, 
down,  that  the  words '*heirs  of  the  body,"  Held,  the  will  showed  a  clear  intention 
may  be  construed  as  words  of  purchase,  to  give  A  only  a  life  estate;  that  the 
whenever  there  is  anything  in  the  iostru-  limitations  following  the  derise  to  A  were 
ment,  which  shows  that  they  were  used  wholly  needless,  if  A  took  an  estate  tail; 
to  designate  certain  persons,  answering  that  the  words  htirt  male  of  the  body  of 
the  description  of  heirs  at  the  death  of  A  were  descriptiye  of  the  persons  after- 
the  party.  Williams  v.  Allen,  17  Geo.  81.  wards  called  such  sorUf  and  the  oonstruc- 

(b)  Thus  there  was  a  devise  to  trus-  tion  was  to  be  the  same,  as  if  it  had 
tees,  in  trust  for  A  and  her  assigns,  for  been  said,  "  meaning  by  neirs,  &c.,  the 
life,  without  impeachment  of  waste,  re-  eldest  and  other  sons  of  A;"  and  this 
mainder  to  the  trustees  to  preserve,  &c. ;  construction  was  confirmed  by  the  sub- 
and  from  and  after  her  death,  in  trust  sequent  provision  for  the  daughters, 
for  her  heirs  male,  severally,  succes-  That  although,  upon  this  construction, 
sively,  and  in  remainder,  one  after  an-  if  A's  eldest  son  had  died  before  the 
other,  as  they  and  any  of  them  should  testator,  leaving  a  son,  this  son  could 
be  in  seniority  of  age,  &c.,  the  elder  of  not  take,  but  the  devise  must  lapse; 
«ttcAto9i<,  and  the  heirs  of  his  body,  &c.,  such  possible  inconvenience  could  not 
being  always  preferred,  and  to  take  be-  control  the  will  and  enlarge  A's  estate; 
fore  the  younger  and  the  heirs  male  of  and  that  A  took  a  life  estate.  Goodtitle 
his  and  their  body  and  bodies;  and  in  v.  Herring,  1  E.  264. 

defkult  of  such  issue,  for  all  and  every  But  in  another  case,  very  simflar  to 

the  daughter  and  daughters  of  A,  as  the  last  one,  a  different  doctrine  seems 

tenants  in  common,  &c.,  and  the  several  to  have  been  held, 

and  respective  heirs  of  their  bodies;  in  Devise  to  tnuteei  and  their  heirSj  in 
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§  27.  In  some  cases,  where  the  word  heir  is  used,  with  super- 
added words  of  limitation,  it  is  construed  a  term  of  purchase, 
and  the  first  deyisee  takes  only  a  life  estate.  Thus,  under  a 
devise  to  A  for  life,  afterwards  to  his  next  heir  male,  and  the 
heirs  male  of  the  bodj  of  such  next  heir  male:  A  takes  a  life 
estate.^ 

^  28.  The  same  construction  is  given,  where  the  heir  of  the 
devisee  for  life  is  to  have  only  a  life  estate.  And  though  there 
is  a  subsequent  limitktion  over  ••  for  want  of  mch  heir  male^^  this 
shall  be  held  to  mean  not  heirs  male  generally,  but  the  heir  pre- 
viously mentioned,  who  was  to  take  for  life.* 

§  29.  Under  a  devise  to  A^  ''to  be  hers  during  her  natural 
life,  and  then  to  her  only  heir  during  its  life;''  A  takes  a  life 
estate,  with  a  contingent  remainder  to  the  person  who  shall  be 
her  heir  at  her  death.^ 

§  30.  In  a  will,  the  word  ia^v^  is  a  word  of  purchase  or  of 
limitation  according  to  the  intention;  while  in  a  deed  it  is  always 
a  word  of  purchase.(a)  The  intention  of  the  testator,  in  using 
this  expression,  is  often  inferred  from  very  slight  circumstances 
peculiar  to  each  case;  and  hence  the  decisions  uoon  the  subject 
seem  not  easily  reconci1able.^(6) 

^  Arcber'fl  case,  1  Rep.  66  b;  (8  B  &  «  4  T.  R.  294;  lYent.  226;  PapiUoD  «• 

P.  625;  Dubber  v.  TroUope,  Amb.  459.)  Voice,  2  P.  Wms.  472;  Carr  v.  Porter,  1 

'  White  V.  Collins,  Com.  R.  289.  HcCord's  Ch.^1 ;  Home  v.  Lyeth,  4  Ear. 

*  Bennett  v.  Morris,  6  Rawle,  9.  &  J.  481 ;  (d  J.  J.  Mar.  288.) 

tmsi  for  the  testator's  first  son  for  life,  tail ;  a  contrary  intention  not  sufficiently 

and  to  preserve.  &c.    After  his  death,  appearing.    Poole  v.  Poole,  8  Bos.  & 

to  the  several  l^eirs  male  of  such  son  P.  620. 

lawfully  issuing,  the  elder  of  such  sons  (a)  Ld.  Ch.  J.  Wilmot  remarked,  that 
and  the  heirs  male  of  his  body  taking  the  word  u«»e  is  used  in  the  statute  it 
before  the  younger  and  his  heirs  male,  dtmxt  without  an  idea  of  purchase  an- 
For  want  of  such  issue,  in  trust  for  his  nexed  to  it.  Dodson  «.  Grew,  Wilm. 
soctmd,  &€.,  and  all  and  every  other  son  277;  2'Wil8.  822.  In  New  Hampshire, 
and  sons,  for  their  respective  lives,  with  the  word  untt  is  defined  to  mean,  all 
remainders  as  before;  and  for  want  of  lawful  lineal  descendants.  Rev.  St.  45. 
SBch  issue,  for  his  first  daughter,  and  (6)  Devise  to  A  for  life,  and,  if  he 
every  other  his  daughter  and  daughters  should  *  have  any  issue  male,  to  such 
for  their  several  lives,  and  upon  trust  to  issue  and  heirs  forever.  For  want  of 
preserve,  &c.;  and  from  and  after  their  issue  male,  devise  over.  A  takes  a  life 
several  deaths,  in  trust  for  the  several  estate,  and  his  issue  as  purchasers  in 
heirs  male  of  their  bodies,  giving  the  fee.  Luddinffton  «.  Kime.  1  Ld.  Raym. 
same  preference  to  the  elder  as  above  208;  Doe  v.  Collins,  4  T.  R.  294;  (Find- 
mentioned  ;  with  a  power  to  the  parties  lay  v.  Riddle,  8  Binn.  189.) 
holding  the  land  to  settle  Jointures.  Devise  to  A  for  life,  on  her  death  to 
Ueki,  a  son  of  Ihe  testator  took  an  estate  her  lawful  issue  and  their  heirs  forever^ 
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§  31.  Eren  where  the  limitation  is  made  to  th^  heirs  of  the 
body  of  the  issue  of  tenant  for  life,  in  such  a  way,  that  giving 
the  first  taker  an  estate  tail  would  pass  the  land  in  the  same  line 
of  descent  as  giving  him  a  life  estate;  the  issue  have  been  held 
to  take  by  purchase.  Thus  a  devise  to  A  for  life  07ily,{a)  with- 
out impeachment  of  waste,  then  to  the  issue  male  of  his  body, 
if  any,  remainder  to  the  heirs  male  of  the  body  of  that  issue; 
gives  A  a  life  estate,  with  remainder  to  the  issue  in  tail.^ 

§  32.  Where  the  general  intent  so  requires,  the  word  issue 
will  give  the  first  devisee  an  estate  tail,  though  followed  by 
other  words  of  limitation.^(6)  ' 

'  Garr  v.  Porter,  1  McCord's  Cha.  81.        *  Backhouse  v.  WellB.  10  Mod.  181. 

eqaally  to  be  divided.    Held,  this  would  Ring  v.  Burchall,  4  T.  B.  296,  d.;  (1 

give  an  estate  tail  by  the  English  law,  Eden,  424.) 

and.  in  New  York,  passed  a  fee-simple.  Devise  to  A,  a  nephew  of  the  testator, 

Kingsland  v.  Rapelye,  4  Kent,  281.  for  his  natural  life,  and,  from  his  death, 

Devise  to  A  for  life,  remainder  to  his  to  the  use  of  his  issae  male,  and  the 

lawful  issue.    A  takes  an  estate  tail,  heirs  male  of  the  body  of  such  issue; 

James' Claim.  lDall.47.  and /or  loant  of  such  Utue  male,  to  B, 

Devise  of  the  residue,  &c.,  to  be  divi-  another  nephew,  in  fee-simple.  Held;  1. 
ded  between  A  and  B,  and  delivered  to  The  will  intended  a  snccessive  inheri- 
them  at  the  age  of  twenty-one  years;  tanoe  to  all  the  issue  male  of  A,  ad  tn/f- 
but  ^*  should  they  die,  leaving  no  lawful  nitum,  since  B  was  to  take  only  upon  the 
issue."  devise  of  all  my  estate  to  G.  B  failure  of  such  issue.  That  the  word 
takes  the  fee,  and  his  issue  can  claim  u«tf«,  unqualided,  was  pluraly  and  em- 
only  by  descent,  not  by  purchase.  braced  all;  and  the  word  body,  though 

(a)  The  case  is  said  to  have  turned  singular,  was  not  meant  to  point  out  one 

upon  the  use  of  this  word.    4  T.  R.  individual,  viz.,  the  first  SsRue,  and  cx- 

296,  n.  elude  the  rest,  but  to  limit  the  devise  to 

(6)  pevise  to  A,  for  his  natural  life,  one  at  a  time  in  a  course  of  succeRsion. 
and  from  and  immeidiately  after  the  ter-  and  exclude  the  issue  from  taking  all 
mination  of  that  estate,  to  the  issue  male  together,  as  they  might  have  done  if  the 
of  his  body/ and  to  hU  and  tkeir  heirSf  word  bodies  were  used;  that,  if  the  issue 
share  and  share  alike,  if  more  than  one;  took  by  purchase,  they  would  be  joint 
and,  for  want  of  such  issue,  to  B  in  fee;  tenants  for  life  and  tenants  in  common 
provided,  that,  if  ji  should  alienatSf  he  of  the  inheritance,  and  the  surviving  son 
should  pay  a  certain  sum  to  the  party  of  A  would  take  the  whole  for  life,  the 
next  entitled.  Held,  if  the  issue  of  A  other  sons  being  dead,  and,  upon  his 
took  by  purchase,  they  would  be  tenants  death,  the  estate  must  break,  into  ten 
in  common;  that,  if  all  but  one  died  be-  parts,  with  no  cross-remainders,  and, 
fore  A.  he  would  take  the  whole;  that  upon  failure  of  the  issue  of  one  son,  that 
the  words /or  want  of  such  issue  meant  part  would  go  to  B;  thus  contradicting 
for  default  of  such  issue,  and  supposed  the  evident  intention  for  B  to  have 
the  inheritance  vested  in  A.  but  liable  to  nothing,  while  there  remained  any  issue 
be  defeated  by  his  death  without  issue,  of  A.  2.  That  the  intention  of  the  tes- 
and  could  not  be  confined  to  issue  living  tator  could  not  be  afiected  by  giving  A  a 
at  A's  death ;  that  the  clause  restraining  life  estate,  unless  the  word  issue  was 
alienation  by  A  implied  that  he  was  to  construed  to  mean  the  first  and  other 
have  the  inheritance;  that  the  added  sons  of  A  in  succession.  This  c^nstrue- 
words  of  limitation  '*  his  and  their  heirs"  tion  might  be  given,  if  the  will  had  ex- 
should  be  rejected,  to  effect  the  inten-  pressly  so  ordered,  but  not  otherwise, 
tion;   and  that  A  took  an  estate  tail,  without  doing  violence  to  the  meaning 


THE   RULE  IK  SHEIXET'S  CASE.  55 

^  38.  It  has  been  stated,  that  the  rule  in  Shelley's  case  is  in 
general  applicable  to  trusts,  as  well  as  legal  estates;  that  in  this, 
as  in  many  other  respects,  equity  follows  the  law.  It  was  also 
intimated,  and  now  remains  to  be  more  distinctly  explained,  as  a 
qualification  of  the  general  principle;  that,  where  a  trust  is 
eoR€ctUory^{a)  or  where,  for  the  completion  and  fulfilment  there- 
of, the  action  of  the  trustees  and  the  interposition  of  chancery 
are  requisite,  the  court  will,  to  effect  the  intention  of  the  par- 
ties, construe  the  word  heirs  or  issue  as  a  word  of  purchase, 
and  decree  a  conveyance  and  limitation  accordingly.  The  court 
take  much  greater  liberties  in  the  construction  of  executory 
than  of  executed  trusts.^  And  a  devise,  in  this  respect,  is  con- 
strued like  marriage  articles.  It  will  be  seen,  that,  where  the 
Court  of  Chancery  directs  a  limitation  not  creating  an  estate 
tail,  it  at  the  same  time  inserts  other  limitations,  not  provided 
for  by  the  parties,  but  rendered  desirable  by  the  creation  of  a 
life  estate  with  contingent  remainders;  as,  for  instance,  an  inter- 
vening estate  to  trustees  to  preserve,  &c.  And  this  construction 
has  been  adopted,  even  where  entailment  was  expressly  men- 
tioned in  the  will.(d) 

^  Boberts  v.  Dixwell,  1  Atk.  607;  Leonard  «.  Earl,  &c.,  2  Yern.  626. 

of  language.  Utue  has  an  established  while,  by  limitaiion,  such  daughters 
collective  sense,  and  though,  after  an  would  take,  as  representing  B,  in  regu- 
estate  tail  is  created,  it  passes  succes-  lar  succession.  8.  That  the  intention  in 
sively  to  the  first  and  other  sons;  yet  favor  of  all  the  issue  of  A  ought  to 
this  is  the  operation  of  lawj  and  not  the  prevail  over  the  express  limitation  to 
effect  of  the  words  in  the  will.  Where-  him  for  life;  and,  although  the  issue  and 
as,  to  construe  the  word  as  a  limitation  remainder-meu  were  thus  put  in  his 
would  effect  the  same  object,  without  power,  it  was  not  to  be  presumed  he 
distorting  the  language.  Moreover,  the  would  exercise  it;  and  that,  if  A  took 
former  construction  would  vest  the  re-  only  a  life  estate,  this  would  create  con- 
roainder  in  each  son  of  A  when  bom,  and  tingent  remainders  which  l\e  might  de- 
he  might  by  fine  bar  all  his  issue.  That  feat;  so  that  the  chance  of  the  issue  was 
although,  supposing  the  first  son  of  A  to  bett4;r  in  the  former  case  than  in  the 
take  by  purchase,  the  others  might  take  latter.  Held,  A  took  an  estate  tail, 
by  limitation,  upon  the  principle  that,  Roe  «.  Grew,  Wilm.  272;  2Wiis.  822.^ 
where  an  estate  once  vests  in  an  heir  of  A  devise  to  A  for  life,  and,  if  he  die 
the  body  of  one  as  purchaser,  it  is  quasi  leaving  lawful  issue,  remainder  to  his 
an  estate  tall  from  the  ancestor,  and  heirs  as  tenants  in  common,  and  their  re- 
passes to  hie  descendants,  as  well  as  spective  heirs  and  assigns;  gives  M  a 
those  of  the  purchaser;  yet  the  intention  life  estate.  Finlay  o.  Riddle,  8  Binn. 
might  still  in  this  case  be  defeated.     If  189. 

B,  a  second  sou  of  A,  died,  leaving  (a)  As  to  the  distinction  between  ex- 
daugbters,  in  the  life  of  A,  and  A  left  ecutory  and  executed  trusts,  see  ch.  22. 
othei-  sons;  then,  upon  this  construction,  (6)  Devise  to  trustees  and  their  heirs, 
the  daughters  would  take  nothing,  be-  for  payment  of  debts,  &c.,  and  after- 
cause  B  was  never  complete  heir  to  A;  wards  to  settle  the  remainder  and  what 
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§  34.  Where  the  devise  gives  only  a  trust  or  equitable  estate 
to  the  first  taker,  and  a  legal  interest  to  his  heirs ;  he  takes  only 
a  life  estate.^  (See  8upi%  sec.  9.)  Thus,  under  a  devise  to 
trustees,  to  pay  debts,  &c.,  and  the  residue  into  the  hands  of  A, 
a  married  woman,  for  her  life ;  then  to  stand  seised  to  the  use 
of  her  heirs,  severally  and  successively,  as  they  should  be  in 
priority  of  birth,  <fcc.,  and  to  the  heirs  of  their  respective  bodies 
in  tail  general :  the  devise  to  A  bejng  of  a  trust,  and  that  to  her 
heirs  of  an  executed  use,  A  takes  only  a  life  estate.^a) 

'  SilYester  v.  Wilson,  2  T.  B.  444.  262;  Shapland  v.  Smith,  1  Bro.  75;  Boj 

'  Say  V.  Jones,  8  Bro.  Pari.  118 ;  8  Yin.    v.  Garnett,  2  Wash.  9. 

was  left  nnsold,  a  moiety  to  A  and  the  remainders  oyer.  Decreed,  thai  a  set- 
heirs  of  his  body  by  a  second  wife,  and,  tlement  be  made  to  A  for  life,  remain- 
in  default  of  such  issue,  to  B  and  the  der  to  B  for  life,  remainder  to  trustees 
heirs  of  his  body---tbe  other  moiety  to  to  preserTe,  &c.,  remainder  to  her  first 
B  and  the  heirs  of  bis  body ;  remainders-  and  other  sons  in  tail.  Glenorchy  v. 
oyer;  taking  special  care  in  such  settle-  Bosville,  For.  8;  1  Coll.  Jnrid.  405; 
ment  that  A  and  B  should  have  no  power  Meure  v.  Menre,  2  Atk.  265;  Roberts  v. 
to  dock  the  entailif  during  tbeir  lives.  Dixwell,  1  Atk.  607. 
Hdd,  A  and  B  were  entitled  to  have  Devise  of  personal  estate  to  trustees, 
the  land  conveyed  to  them  only  for  life,  to  be  laid  out  in  land,  which  was  to  be 
without  impeacbment,  Stc.;  because,  if  settled  and  assured,  om  counsel  ehouidad' 
conveyed  in  tail,  they  could  not  be  pre-  vm,  upon  said  trustees,  in  trust  for  A 
vented  from  barring  their  children.  Leon-  and  the  heirs  male  of  his  body,  to  take 
ard  V,  Earl,  &c.,  2 Tern.  526.  in  succession  and  priority  of  birth;  in 
Devise  of  a  sum  of  money  to  trustees,  default  of  such  issue,  then  in  trust  for  B 
to  be  laid  out  in  lands,  which  were  to  be  in  the  same  manner.  The  net  proceeds 
settled  as  follows:  to  A  for  life  without  of  the  property,  before  the  purchase,  to 
impeachment,  Stc.,  and  with  power  for  a  be  pt^d  to  A  and  B  respectively,  and 
Jointure;  then  to  trustees  to  preserve,  their  respective  eons  and  issue  male, 
&c.,  remainder  to  the  heirs  of  the  who  should  be  respectively  entitled  to 
body  of  A,  remainder  over.  Held,  the  the  rents  of  the  lands  when  purchased, 
court  had  power  over  the  money  to  be  Held,  the  clause,  requiring  advice  of 
thus  laid  out,  and  that  the  lands  should  couusel,  showed  an  intent  that  there 
be  limited  to  A  for  life,  remainder  to  should  be  a  strict  settlement,  no  such 
trustees,  remainder  to  hUfirtt  and  every  aid  being  needed  for  an  estate  tail;  and 
other  eon  In  tail  male,  remainder  over*  that  the  word  eone  in  the  subsequent 
Papillon  V,  Voice,  2  P.  Wms  471.  clause  confirmed  this  construction.  De- 
Devise  of  money  and  stock,  the  latter  creed,  that  the  land  be  settled  on  A  for 
to  be  sold,  and  the  money  laid  out  in  life,  remainder  to  his  first  and  other  sons 
purchasing  lands,  which  were  to  be  con-  in  tail  male.  White  v.  Carter,  Amb. 
veyed  to  A  for  life,  after  his  death  to  his  670. 

issue,  and  for  want  of  such  issue  to  B.  (a)  It  remains  to  give  an  account  of 
On  a  bill  by  A  for  a  conveyance,  decreed,  the  most  important  and  interesting  deci- 
that  it  be  made  to  A  for  life,  remainder  sion,  in  which  the  rule  in  Shelley's  case 
to  his  first  and  other  sons  in  tail  general,  was  ever  brought  into  question.  This 
remainder  to  his  daughters  in  tail  as  case  derives  peculiar  interest  and  value, 
tenants  in  common,  with  cross-remain-  not  only  from  the  elaborate  discussion  to 
ders,  remainder  in  fee  to  B.  Ashton  v.  which  it  led  in  regard  to  the  true  con- 
Ashton,  1  Coll.  Jurid.  402.  struction  and  application  of  the  rule  re- 
Devise  to  trustees,  in  trust  to  convey  ferred  to,  and  the  general  rules  for  con- 
to  the  use  of  A  for  life,  without  im-  struing  devises;  but  also  from  the  cir- 
peachment,  &c.,  remainder  to  her  bus-  cumstance,  that  some  of  the  ablest  of 
band  B  for  life,  remainder  to  her  issue,  English  judges  disagreed  in  opinion,  and 
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that  the    solitary  judgment  of  Judge  as  a  reitraint  upcMi  a  tenant  in  tail,  but 

Tates.  in  the  Court  of  King's  Bench,  was  as  explanatory  of  an  intent  to  give  an 

i^erwards  almost  unanimously  sustain-  estate  for  life.    Lord  Mansfield  concur- 

ed.  and  the  Judgment  below  reversed,  in  red.    He  remarked,  that  the  legal  inten- 

the  Exchequer  Chamber.  tion,  when  clearly  explained,  must  oon- 

Devise  substantially  as  follows:  should  trol  the  legal  sense  of  a  term  of  art, 

my  wife  hereafter  be  encUnte  with  child,  unwarily  used  by  the  testator;  that  the 

if  it  bo  a  female,  I  bequeath  to  her  rule  in  Shelley's  case  was  not  a  general 

iS2,000,  to  be  paid  when  she  comes  of  proposition  subject  to  no  control,  but 

age,  or  is  married;  in  addition  thereto,  was  to  be  goyerned  by  the  intention,  if 

she  to  be  educated  and  supported  till  the  such  intention  were  lawful,  if  not,  the 

portion  is  payable.    If  a  male  child,  I  legal  import  of  the  words  must  govern; 

give  and  bequeath  my  estate,  both  real  that  the  testator  evidently  had  a  strict 

and  personal,  equally  to  be  divided  bo-  settlement  in  his  eye,  and  the  heirs  of 

tween  said  infant  and  my  son  A,  when  A's  body  were  to  take  as  purchasers 

said  infant  shall  reach  the  age  of  twenty-  successively;  that  there  was  no  sound 

ono.    It  it  is  my  intent,  that  none  of  my  distinction  between  the  devise  of  a  legal 

children  shall  sell  and  dispose  of  my  estate  and  a  trust,  and  between  a  trust 

estate  for  longer  term  than  his  life;  and  executed  and  executory;  that  all  trusts 

to  that  intent,  I  give,  &c.,  all  the  rest,  were  executory,  and,  in  every  shape  that 

&c.,  of  my  estate  to  A  and  the  said  a  will  appeared,  the  intention  must  gov- 

infant,  for  their  natural  lives,  remainder  ern.    He  agreed,  that,  as  there  was  a 

to  B  and  his  heirs,  for  the  lives  of  A  and  devise  to  A  for  life,  and,  in  the  same 

said  infant;  remainder  to  the  heirs  of  will,  a  devise  to  the  heirs  of  his  body, 

the  bodies  of  A  and  the  said  infant,  &c. ;  the  case  was  within  the  letter  of  Shel- 

remaittder  to    my  daughters  for  their  ley's  case.  *'  and  he  did  not  doubt  but 

liyes,  equally  to  be  divided ;  remainder  there  were  and  always  had  been  lawyers 

to  B  and  his  heirs  for  the  lives  of  my  of  a  different  bent  of  genius,  and  differ- 

daughters;  remainder  to  the  heirs  of  the  ent  course  of  education,  who  had'  chosen 

bodies  of  my  daughters,  equally  to  be  to  adhere  to  the  strict  letter  of  the  law; 

divided.    The  testator  died,  having  sur-  and  they  would  say  that  Shelley'w;ase 

▼ived  B,  and  leaving  A,  his  only  son  and  was  uncontrovertible  authority,  auAhey 

heir,  and  three  daughters.    The  wife  of  would  make  a  difference  between  trusts 

the  testator  was  not  encmte  at  his  death,  and  legal  estates,  to  the  harassing  of  a 

The  question  was,  whether  A  took  an  suitor."    (This  last  remark  was  aimed 

estate  for  life,  or  in  tail.    Willes,  J.,  at  Judge  Yates,  who  dissented  from  the 

was  of  opinion  that  he  was  but  tenant  other  judges,  and  who,  in  consequence 

for  life;  upon  the  grounds,  of  an  inten*  of  the  sarcasm,  resigned  bis  seat  upon 

tion  to  that  effect,  appearing  both  from  the  bench.)    Yates,  J.,  dissented.    He 

the  introductory  clause  of  the  will,  from  remarked,  that  although  in  a  will  fVee 

the  appointment  of  a  trustee  to  preserve,  scope  must  be  given  to  the  intention,  as 

&c.,  and  otherwise;  and  that  the  rule  in  appearing  from  the  whole  scheme  and 

Shelley's  case  was  pronounced  upon  a  design  of  the  instrument;  yet  it  must  be 

deed,  and  in  argument,  and,  being  found-  clear  and  consistent  with  every  rule  of 

ed  on  obsolete  feudal  reasons,  must  not  law.   (Thus,  whero  one  devised  an  estate 

he  extended  an  Inch  beyond  its  literal  to  his  children  and  the  heirs  of  their 

application.    Aston,  J.,  was  of  the  same  bodies    respectively  forever,  and   nim9 

opinion;  upon  the  grounds,  that  the  rule  other;  held,  the  last  words  were  void,  as 

was  feudal,  and  to  be  construed  strictly,  creating  a  perpetuity,  and  the  children 

and  not  an  invariable  one;  that,  as  the  took  an  estate  tail,  though  the  testator 

word  heirs  was  a  term  of  art,  and  not  wrongly  supposed  it  would  be  inaliena- 

indispensable  in  a  devise  to  create  an  ble.    Adams  v.  Cruft,  14  Pick.  28-4.) 

inheritance,  so,  also,  when  used,  its  com-  If  not  thus  consistent,  even  in  cases  of 

mon  import  might  be  controlled  by  the  trust,  there  were  many  instances  where 

intent;  that  there  was  no  distinction  in  the  intention  had  been  disregarded,  and, 

this  respect  between  trusts   and   legal  in  such  case,  it  was  better  to  adhere  to 

estates;  that  a  court  of  equity,  as  well  the  law,  and  let  a  thousand  wills  be  over- 

as  a  court  of  law,  would  construe  a  de-  thrown;    that   the  principle  of  giving 

▼ise  to  make  an  estate  tail,  in  the  absence  effect  to  the  intention,  in  whatever  words 

o/an  intsntion  to  the  contrary;  and  that  expressed,  was  applicable  only  to  execu- 

the  clause  prohibiting  the  first  devisees  tory  trusts,  but  in  this  case  no  future 

from  alienation,  being  used  at  the  begin-  conveyance  was  to  be  made,  but  every- 

ning  of  the  will,  most  be  construed  not  thing  was  fixed  by  the  will  itself;  that  to 
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reqaire  the  intention  to  be  consistent  perty.  These  are  beyond  the  control  of 
with  the  rules  of  law,  was  as  necessary  any  intention  on  the  part  of  a  testator, 
to  the  safety  and  certainty  of  property,  Such  is  the  rnle.  that  the  owner  of  the 
as  to  prohibit  a  testator  fh>m  doing  what  inheritance  has  power  to  alienate.  There 
was  illegal;  that  the  favor  shown  to  a  are  other  rules,  of  a  more  arbitrary, 
will  was  this  —  to  supply  barbarous  technical  and  artificial  kind,  founded  on 
wordiB,  and,  if  the  devises  were  imper-  no  great  principle  of  legislation  or  na- 
feet,  allow  a  necessary  implication,  but,  tional  policy.  These  are  rules  of  inter- 
if  the  limitations  were  imperfect,  no  as-  pretation  and  evidence,  by  which  the 
sistance  was  needed,  and  the  words  must  law  attaches  a  certain  meaning  to  partic- 
have  their  legal  effect;  that  technical  ular  expressions,  and  supposes  that  a 
expressions  were  the  measures  of  pro-  party  who  uses  them  intends  to  convey 
perty  in  legal  devises,  and  the  determi-  such  meaning.  Such  are  the  rules  by 
nate  meaning  affixed  to  them  by  the  law  which  certain  words  create  respectively 
must  never  be  perverted  by  the  Judges;  estates  in  fee,  in  tail,  and  for  life, 
that  the  rule  in  Shelley's  case  was  a  rule  Another  class  of  rules,  are  in  them- 
of  construction  of  wills  as  well  as  deeds,  selves  mere  maxims  of  positive  law,  but 
well  established,  and  unalterable  but  by  deduced  by  legal  reasoning  from  some 
Parliament,  and  in  itself  reasonable  and  great  fundamental  principles;  and  of  this 
just,  though  the  original  reason  of  it  kind  is  the  rule  in  Shelley's  case.  Such 
had  ceased;  that  the  rule  did  not  speak  being  the  nature  of  the  rule,  it  is  flexi- 
the  word  heirs  abstractedly,  or  insinuate  ble,  subject  to  exceptions,  and  liable  to 
that  there  was  any  magic  in  ihis  word ;  be  controlled  by  the  intention  of  a  testa- 
it  only  speaks  of  the  two  limitations,  to  tor.  But  this  intention  must  be  consist- 
one  for  life,  to  his  heirs  the  inheritance—  ent  with  the  great  and  immediate  princi- 
the  freehold  was  merged  in  the  inheri-  pies  of  legal  policy,  and  also  so  plainly 
tance,  and  the  ancestor  took  the  whole  expressed,  or  to  bis  collected  from  the 
estate ;  that  the  question  was  not  what  will  by  such  cogent  and  demonstrative 
estate  the  ancestor  took,  but  what  estate  arguments,  as  to  admit  of  no  reasonable 
the  heirs  took,  and  they  could  not  take  doubt.  In  the  present  case,  there  is  no 
as  imrchasers,  unless  particularly  de-  doubt  the  testator  intended  to  give  a  life 
sigoW ;  that,  although  the  testator  in-  estate  to  A ;  nor  can  there  be  a  doubt  of 
tended  A  should  have  a  life  estate,  he  such  intention  in  any  case  where  a  life 
also  intended  that  the  heirs  of  his  body  estate  is  expressly  devised.  ("  That  the 
should  all  succeed,  which  they  could  not  testator  intended  to  devise  a  life  estate 
do  unless  he  was  tenant  in  tall;  and  that  to  J,  could  not  bo  made  more  manifest 
the  restriction  upon  A's  power  to  convey  than  from  the  will  itself,  if  confirmed  by 
^  was  repugnant  to  the  estate  tail  devised  one  from  the  dead,  even  if  that  were  the 
to  him,  and  therefore  void.  Perrin  v,  testator  himself."  But  a  subsequcDt 
Blake,  1  Col.  Jurid.  288.  intention  to  provide  for  all  J'smale  issue 

The  Court  of  King's  Bench,  therefore,  was  held  to  be  the  more  important  in- 
decided  that  A  took  a  life  estate.  A  tent,  and  therefore  controlle4  the  con- 
writ  of  error  was  brought  upon  this  st ruction  of  the  will.  Roy «.  Garnctt,  2 
judgment  in  the  Exchequer  Chamber,  Wash.  61.)  But  the  question  is.  what 
and  it  was  reversed  by  the  opinion  of  estate  he  meant  to  give  to  the  heirs  of 
seven  Judges  against  one.  Hence,  it  ap-  A,  and  in  what  way?  If  he  had  no  in- 
pears,  that  eight  judges  held  that  A  tention  upon  this  point,  the  general  rule 
took  an  estate  tail,  and  four  that  he  took  of  law  must  prevail,  and  they  must  take 
an  estate  for  life.  by  descent.    They  cannot  take  as  pur- 

Upon  the  hearing  in  the  Exchequer  chasers,  unless  it  is  affirmatively  shown 

Chamber,  Sir  Wm.  Blackstone  was  one  that  he  so  intended.    And  this  must  ap- 

of  the  judges  in  favor  of  reversing  the  pear  from  one  of  four  circumstances: 

judgment   l)elow;   and   his    argument,  1.  Where  the  ancestor  takes  no  estate, 

published  from  his  own  manuscript  by  or  an  interest  less   than  freehold.    2. 

Mr.  Hargrave,  presents  perhaps  the  most  Where  no  estate  of  inheritance  is  given 

luminous  view  of  the  rule  in  Shelley's  to    the   heir.     8.    Where    explanatory 

case,  its  nature,, applications  and  modifi-  words  are  added  to  the  term  heinf  indi- 

.  cations,  to  be  found  in  the  books.    The  eating  a  consciousness  of  having  used  it 

following  is  a  concise  abstract  of  it.    1  improperly,  and  a  dosire  to  qualify  its 

Harg.  Tra.  487.  meaning.    4.  Where  other  limitations  of 

Some  rules  of  law  are  essential,  per-  inheritance  are  added  to  this  word,  with 

manent  and  substantial,  and  to  be  i*e-  the  purpose  of  constituting  a  new  root 

garded  as  indelible  landmarks  of  pro-  of  descent,  independent  of  the  flrsi  de- 
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visee.    The  two  circumstances  in  this  B,  therefore,  under  the  statnte  de  donU 

case,  favoring  the  const raction  of  a  life  took  an  estate  tail,  and,  in  New  Jersey, 

estate,  are  these:    1.  The  interposition  an  estate  for  life,  with  remainder  to  her 

of  an  estate  to  trustees.    But  it  does  children.    Morehouse  v.  Cotheal,  2  N. 

not  appear  that  they  were  trustees  to  J.  480.) 

preserve,  &c..  and,  even  if  they  were,  In  Maine  and  Missouri,  a  devise,  and 

according  to  previous  cases,  it  would  in  Maine  a  deed,  to  one  for  life,  then  to 

make  no  difference.    2.  The  restriction  his  children  oi  heirs  or  right  heirs  in 

upon  A's   power  of  disposition.     But  fee,  passes  a  life  estate  to  the  former, 

this  is  not  to  control  the  limitation  of  an  and  a  remainder  in  fee  to  the  latter.    In 

estate  to  which  it  is   repugnant,  hut  Rhode  Island,  the  same  construction  is 

merely  indicates  a  mistaken  opinion  on  given  to  a  devise  for  life,  remainder  to 

the  part  of  the  testator,  that  under  the  the  children  or  issue  in  fee-simple.     In 

circumstances  A  had  no  power  to  convey  New  Hampshire,  an  express  particular 

the  estate,  and  an  intention  to  affirm  estate  created  by  devise  is  not  enlarged 

this  legal  construction.    But  the  rcstric-  by  a  subsequent  devise  to  heirs  or  issue, 

tion  does   not  indicate    any  intention,  In  Massachusetts,  a  conveyance  or  devise 

that,  in  order  to  efl^t  his  object,  the  heirs  to  one  for  life,  and  af>«r  his  death  to  his 

should  take  by  purchase.  heirs  in  fee.  or  by  words  to  that  effect, 

See  further,  as  to  Shelley's  case,  6  gives  him  a  life  estate,  and  a  remainder 

Cruise,  288;    Fearne,  192-6;    Hickman  in  fee  to  his  heirs.    Bishop  v.  Selleck,  1 

V.  Quinn,  6  Yerg.  96;  Polk  v.  Faris,  9  Day,  299;  M'Gram  v.  Davenport,  6  For. 

Yerg.  209;  Payne  v.  Sale,  8  Bat.  466;  819;  Brant  v.Gelston,  2  John.  Cas.  881; 

Swain  v.  Roscoe,  8  Ired.  200;  McFeely  Moore  v.  Littel,  40  Barb.  488;  Kings- 

V.  Moore.  6  Ham.  466;  Schoonmaker  v.  land  v.  Rapelye,  4  Kent,  281;  6  Conn. 

Sbeely  8  Edw.  1.  100;  1  Smith,  162;  R.  I.  L.  216;  Ma^s. 

In  England,  the  rule  in  Shelley's  case  Rev.  St.  406;  1  N.  Y.  Rev.  St.  726; 
has  been  recently  abrogated  by  act  of  Conn.  St.  848;  1  N.  J.  L.  774;  Misso. 
Parliament.  St.  8  &  4  Wm.  IV,  pro-  St.  620;  Swan,  999;  Mich.  Rev.  St.  268; 
Tides,  that  a  devise  to  the  heir  shall  pass  N.  H.  Rev.  St.  811;  Me.  Rev.  St.  873. 
the  estate  to  him  as  devisee,  not  by  de-  See  Sheely  v.  Schoonmaker,  8  Denio,  486 1 
scent;  and  that  a  limitation  by  deed  to  Dunn  v.  Davis,  12  Ala.  186. 
the  grantor  or  his  heirs  shall  create  a  (Devise  of  the  improvement  of  a  farm, 
new  estate  by  purchase ;  and  where  one  with  a  personal  charge  upon  the  devisee, 
takes  by  purchase  or  will,  under  a  limi-  and  at  her  death  to  be  equally  divided 
tation  to  the  heirs  or  heirs  of  the  body  among  all  her  legal  heirs.  The  devisee 
of  the  ancestor,  the  descent  is  to  be  takes  only  a  life  estate,  and  her  children, 
traced,  as  if  such  ancostor  had  been  the  living  at  the  testator's  death,  a  remain- 
purchaser.    4  Kent,  228,  n.  der  in  fee.    Bowers  v.  Porter,  4  Pick. 

198. 

The  rule  is  undoubtedly  in  force  in  this  The  statnte  seems  not  to  apply,  where 

country,  as  a  settled  principle  of  the  a  life  estate  can  arise,  if  at  all.  only  by 

English  law;  except  where  it  has  been  ifnplxcaiion,    Adams  v.  Cruil.  14  Pick, 

changed  by  express  statutes.    In  Con-  26.    (See  Rogers  v.  Rogers,  8  Wend, 

necticut,  Michigan.  New  York  and  Ohio,  608.) 

and  probably  other  States,  the  rule  is  Devise  to  the  testator's  son,  S,  of  the 

abolished  by  statute.    In  New  Jersey  it  rent  or  improvement  of  certain  real  es- 

la  provided,  that,  where  there  is  a  devise  tate,  the  devisee  "  to  receive  the  rent 

to  one  for  life,  remainder  to  his  heirs,  annually    or   quarterly,    (if  the   same 

issue,  or  the  heirs  of  his  body,  the  life  should  be  leased  or  let,)  during  his  natu- 

estate  is  good,  but,  after  his  death,  the  ral  life,  and  the  premises  to  descend  to 

estate  passes  to  his  children  or  heirs.  his  heirs."    By  a  codicil,  the  testator 

(The  rule  in  Shelley's  case  is  abol-  repealed  and  revoked  that  part  of  his 

isbed  as  to  devisees.    Den  v.  Demaretft,  will  wherein  any  part  of  his  estate,  real 

1  N.  J.  626.    See  Demarest  v.  Haffer,  2  or  personal,  was  devised  or  bequeathed 

lb.  699.  to  his  son,  and  in  lieu  thereof  made  the 

A  gave  to  B  and  her  heirs,  forever,  all  following  bequest:    ''  I  do  bequeath  to 

the  residue  of  his  real  and  personal  es-  my  son  only  the  income,  interest  or  rent 

tate,  but,  if  B  died  *"  without  leaving  of  any  portion  of  my  real  or  personal 

lawful  issue,"  then  to  C  and  D,  as  ten-  estate,  as  the  case  may  be,  so  that  no 

auta  in  common.  Held,  the  limitation  over  more  than  the  income,  interest  or  rent 

was  upon  an  indefinite  failure  of  issue,  of  any  portion  of  my  real  or  personal 

and  failed  aa  an  executory  devise;  that  estato^and  not  the  principal  of  said  per- 
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flonal,  or  fee  of  aaid  real  estate,  may  oompellabletotake*  Maurerv.Hanhall; 

come  to  the  said,  &c.,  my  son,  which  at  4  Harris,  877* 

his  decease  it  is  my  willi  that  the  said  Husband  and  wife  conveyed  in  trart 

real  and  personal  estate  shall  then  go  to  for  her  nse  for  life,  then  for  the  husband 

the  legal  heirs."    It  was  held,  that,  by  for  life,  then  for  the  nse,  Ice.,  of  snch  of 

the  terms  of  the  will  alone,  the  estate  her  children  as  should  then  be  iirinify 

therein  mentioned  would  have  been  de-  their  heirs  and  assigns,  in  equal  shares 

Tised  in  fee  to  S,  and  his  heirs,  either  as  as  tenants  in  common,  and,  in  case  of  her 

a  fee-simple  in  him,  according  to  the  death  without  having  any  child,  in  trnst 

rule  in  Shelley's  case,  or  as  an  estate  for  for  her  right  heirs.    Held,  the  wife  took, 

life  in  S  with  remainder  in  fee  to  his  not  a  fee  tail,  but  a  life  estate,  and  her 

heirs,  according  to  the  rule  as  modified  children  a  contingent  interest,  subject  to 

in  Massachusetts  by  St.  1791,  chap.  60,  sale,  assignment  or  devise.    Harris  v. 

sec  8;  but  that  by  the  codicil  the  devise  M^Elroy,  46  Penn.  216. 

in  the  will  to  S,  whether  of  a  fee-simple,  The  parties  having  been  divorced,  and 

or  of  an  estate  for  life,  with  remainder  the  wife  having  pur&ased  the  husband's 

in  fee  to  his  heirs,  was  wholly  revoked,  interest  at  a  sale  on  execution,  she  filed  a 

and  an  estate  thereby  devised  to  him  for  bill,  to  compel  a  conveyance  of  the  fee 

life,  with  vested  remainder  in  fee  to  the  to  her  from  the  trustee,  upon  the  ground 

legs!  heirs  of  the  testator.    Brown  v.  either  of  an  entailment,  or  that  the  ims- 

Lawrence,  8  Gush.  890.)  tee  retained  no  legal  interest  in  the  two 

The  rule*  in  Shelley's  case  is  an  estab-  life  estates,  and  that  she  could  destroy 
lished  rule  of  property  in  Pennsylvania,  the  interests  <>f  her  children  and  grand- 
Allen  V.  Markle,  86  Penn.  1]17.  children.    Judgment  for  the  defendant. 

Devise,  ''  I  give  unto  my  son  H  all  lb. 

that  messuage,  to  hold  to  him  for  and  In  a  late  case,  the  words  ''heirs"  and 

during  his  natural  life,  and  after  his  de-  "  grandchildren"  are  held  words  of  par - 

cease  to  the  heirs  of  his  body,  lawfully  chase.    Huss  v.  Stephens,  51  Penn.  282. 

begotten,  and  to  their  heirs  forever;  and,  A  devise  of  lands  to  *'  my  grandson 

in  defeult  of  such  issue,  then  to  the  A,  (son  of  B,)  A  to  come  into  possession 

heirs  of  my  son  S,  and  their  heirs  for-  at  twenty-one  years  of  age,  and  to  have 

ever."  Held,  M  took  an  estate  tail  under  and  to  hold  to  him  during  his  natural 

the  rule  in  Shelley's  case.    George  v.  life;  and  after  his  decease,  I  give  the 

Morgan,  4  Harris,  96;  Warrall  v.  Mor-  proceeds  unto  his  male  heirs,  equally 

gan,  lb.  between  them,  and,  for  want  of  heirs 

A  testator  devised  to  his  wife  the  use  n\^le,  then  to  go  in  equal  shares  to  his 

and  income  of  a  plantation,  for  her  sup-  dauj^ter ;"  vests  an  estate  tail  in  A,  un- 

port  and  maintenance  during  her  life,  der  the  rule  in  Shelley's  case;  the  clause 

and  to  his  youngest  son  A  the  whole  of  of  the  (R.  I.)  statute  of  wills,  in  reUtioa 

the  plantation,  and  also  a  piece  of  wood-  to  the  creation  and  continuance  of  estates 

land,  after  the  decease  of  his  wife.    If  tail,  not  being  applicable  to  such  a  case. 

A  was  a  minor  at  the  time  of  his  wife's  Cooper  v.  Cooper,  6  R.  I.  261. 

death,  he  desired  his  executors  to  lease  The  rule  in  Shelley's  case  was  in  force 

the  plantation  until  he  became  of  age.  in  New  Hampshire  before  the  Revised 

If  A  died  under  the  age  of  twenty -one  Statutes.    48  N.  H.  499. 

years,  and  without  lawful  heirs,  then  the  A  devise  to  A,  to  descend  to  the  young'* 

plantation  was  to  be  sold  by  the  execn-  est  son  of  his  body,  and  fVom  him  to  the 

tors,  providing  it  was  after  the  decease  oldest  male  heir  of  said  youngest  son  of 

of  his  wife,  and  the  whole  of  the  pro**  his  body,  &c.,  and  in  failure  of  such 

oeeds  to  be  divided  equally  among  the  issue,  to  the  heirs  of  said  A,  forever, 

lawful  heirs,  his  son  B,  and  his  daugh-  gives  to  the  youngest  son  an  estate  for 

tern  C  and  D;  provided,  always,  that,  if  life  only,  and  not  an  estate  in  fee.    The 

A  survived  and  **  begets  lawful  heirs,"  fee,  subject  to  the  contingent  devises  for 

then,  after  his  decease,  the  proceeds  of  life,  vests  in  A.    Dennett  «.  Dennett,  48 

said  plantation  were  to  be  equally  divi-  N*  H.  499. 

ded.  share  and  share  alike,  to  the  heirs  In  Kentucky,  it  is  held,  that  the  words 

of  A.    A  made  a  conveyance  to  bar  the  *'  heirs  of  the  body,"  in  wills,  are  usually 

entail,  and  tendered  a  deed  in  fee-simple  to  be  construed  as  words  of  purchate, 

to  the  purchaser.    The  court  considered  and  not  of  ItmUtttion,   Prescott «.  Prea- 

the  estate  which  A  derived  under  the  cott,  10  B.  Mon.  66. 

will,  as  an  estate  tail,  but  held,  that,  And  even  in  a  deed,  where  the  intien- 

whatever  the  estate  might  be,  A  had  tion  clearly  appeared  to  be,  to  give  a 

such  an  estate  as  the  purchaser  was  present  interest  to  the  chfldien; 
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rule  was  adopted.    Jarris  «.  Qnigley,  any  words  whicta  tend   to  explain  or 

lb.  104.  qnalify  the  technical  terms,  that  would 

In  North  Carolina,  A  devised  to  his  by  that  rule  otherwise  create  an  estate 

■on  a  tract  of  land,  *'  for  and  during  his  in  fee  or  in  tail.   Dudley  v.  Mallery,  Mal- 

natural  life,"  and,  after  his  death,  ''to  lery  v.  Dudley,  4  Geo.  52. 
the  heirs  of  his  body  to  be  equally  divi-        A  conveyance  was  made  to  A,  daring 

ded  between  them,  to  them  and  their  the  life  of  her  husband  B,  and,  after  her 

heirs  forever,"  and,  if  he  died  without  death,  to  the  children  of  A,  who  should 

heirs  of  his  body,  living  at  the  time  of  then  be  living,  '*  and  if  it  should  happen, 

his  death,  then  to  his  daughter.    Held,  that  the  said  A  should  depart  this  life 

the  son  took  only  a  life  estate.    Moore  leaving  no  child  or  children  by  her  said 

V,  Parker,  12  Ired.  128.  husband,  then  in  trust  for  the  matnte- 

Where  a  devise  made  in  North  Caro-  nanoe  and  support  of  the  said  B  and  his 

lina,  since  the  act  of  1784,  (Rev.  Sts.  c.  children."  Bdied  before  his  wife.  Held, 

122,  sec.  10,  and  c.  08,  sec.  1,)  was  to  A  the  fee  never  vested  in  B.    lb. 
for  life,  and,  should  he  have  lawful  issue,        In  Florida,  the  following  devise  of 

then  to  be  equally  divided  between  his  slaves:    "  I  lend  to  B  certain  property 

lawful  issue,  but,  should  he  not  have  during  her  natural  life,  and  after  her 

lawful  issue,  then  over;  held,  A  took  decease  to  return  to  the  heirs  of  her 

only  a  life  estate.    Ward  «.  Jones,  6  body,  share  and  share  about ;'' was  held 

Ired.  £q.  400.  to  create  an  estate  tail  under  the  laws 

The  rule  in  Shelley's  case  is  in  force  of  South  Carolina,  and  B  took  abso- 

!n  Georgia,  but  the  courts  favor  the  in-  lately.   Watts  v.  Clardy,  2  Flori.  869. 
tention  of  the  testator,  and  take  hold  of 
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CHAPTER  UX. 

JOINT  TENANCY,   ETO.,   HOW  CREATED. 

2.  Joint  tenancy,  8cc.,  by  deed;  mle  in     8.  Joint  tenancy,  Sec.,  by  deviie. 

United  States.  14.  Crost^remaindert  by  demise. 

8.  Trust,  how  created  by  deed.  16.  Condition,  &c.,  by  devise. 

4.  Cro9$'retnainder$  by  deed. 

§  1.  With  respect  to  the  words  necessary  to  create  an  estate 
for  life,  for  years,  or  at  will,  nothing  requires  to  be  said  in  addi- 
tion to  the  observations  heretofore  made  in  connection  with  these 
several  estates. 

§  2.  It  has  been  seen,  (ch.  54,)  that  in  England  a  conveyance 
to  several  persons,  generally,  creates  a  joint  tenancy;  while  id 
the  United  States,  on  the  contrary,  such  conveyance  creates  a 
tenancy  in  common.  In  England,  upon  the  same  principle, 
where  one  clause  of  the  deed  imports  a  tenancy  in  common,  and 
another  a  joint  tenancy,  the  latter  clause  will  prevail.  And 
this  construction  is  adopted  even  in  marriage  articles,  where  the 
irUerU  is  peculiarly  regarded.(a) 

(a)  Thns  a  conteyance  to  tmstees,  wbo  survived  their  parents,  took  as  Joint 

upon  tmst  that  A  and  B  might  equally  tenants ;   that  the  word  every  had  no 

divide  the  rents   and   profits   between  contrary  import,  being  always  used  ia 

them,  and  the  whole  to  the  survivor;  creating  a  joint  tenancy ;  and  altbongh, 

was  held  to  create  a  joint  tenancy.  Clerk  under  the  first  clause,  if  the  husband  bad 

V.  Clerk,  2  Vern.  82^;  Ward  v.  Everett,  made  an  appointment,  it  would  have 

1  Ld.  Ray.  422.  created  a  tenancy  in  common,  yet,  in 

So,  where  a  marriage  settlement  in  default  of  such  appointment,  the  parties 

trust,  alter  limitations  to  the  husband  took  as  joint  tenants  under  the  general 

and  wife,  directed  the  trustees  to  permit  words  of  the  subsequent  clause.    Strat- 

all  and  every  the  child  and  children  of  ton  v.  Best,  2  Bro.  238;   (Staples  v. 

the  body  of  the  husband  by  the  wife,  to  Maurice,  4  Bro.  Pari.  Cas.  680.)    See 

take  the  rents  to  them  and  their  heirs,  Holliday  v.  Overton,  10  £og.  Law  and 

in  such  shares  and  proportions  as  the  Equ.  176. 

husband  should  appoint;  and  for  want  A  conveyance  to  A  and  B,  to  have  and 

thereof  to  receive  them  to  them  and  to  hold  to  them,  $cilieet  the  one  moiety 

their  heirs  forever;  held,  the  childreui  to  A  and  to  his  heirs,  and  the  other  to 
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§  3.  No  paiiicular  form  of  words  is  required  to  create  a  t7ii8(, 
if  the  intention  appear.(a)    Either  a  trustee  or  cestui  will  take 

a  fee-simple,  without  using  the  word  heirs,  when  the  purposes 
of  the  trust  so  require.  Thus  A,  a  revolutionary  soldier, 
delivers  his  discharge,  which  entitled  him  to  bounty  land,  to  B, 
with  this  certificate  under  hand  and  seal:    *'  This  is  to  certify, 

B  and  his  heirs,  makes  a  tenancy  in  com-  to  two  persons  jointly  and  ieverally.    So 

mon.    A  and  B  take  several  freeholds,  a  conveyance  of  a  moiety  in  quantity  and 

and,  as  Lord  Coke  says,  an  occupation  quality  miUses  a  tenancy  in  common  be- 

pro  indivisOf  by  virtue  of  the  habendum^,  tween  grantor  and  grantee.    Burghardt 

whi(^,  being  express,  controls  the  implied  v.  Turner,  12  Pick.  584;  Miller  v.  Miller, 

interest  given  by  the  premises.  Lit.  298;  16  Mass.  59;  Adams  v.  Frothingham,  8 

Fisher  v.  Wigg.  1  P.  Wms.  18.  Mass;  862. 

A  conveyance  to  two  persons,  equally  Devise  to  A,  the  testator's  wife,  in 

to  be  dividedj  their  heirs,  &c.,  creates  an  common  with  B,  his  daughter,  of  the  use 

inheritance  in  common.    It  was  formerly  of  certain  rooms,  and  to  B  in  common, 

held,   that    the  words    equally  divided  with  A  of  the  same  rooms,   while   B 

should  be  thus  construed,  but  not  the  should  remain  ui^married.    Held,  after 

words  to  be  divided.    But  the  distinction  A's  death,  B,  not  being  married,  was 

no  longer  exists.    This  construction  is  entitled  to  the  sole  use  of  the  ruoms. 

more  especially  adopted,  where  the  es-  Jarvis  v.  Buttrick,  1  Met.  480. 

tate  conveyed  is  a  term  for  years,  limited  So,  in  Kentucky,  a  deed  of  land  to  two 

in  trust  for  children;  where  an  intention  persons,  by  one  Common  boundary,  but 

appears  to  make  distinct  provisions  for  stating  the  particular  interest  conveyed 

them;  and  a  pecuniary  payment  IS  charged  to  each,  constitutes   them   tenants  in 

upon  the  land,  making  them  purchasers,  common.    Craig  «.  Taylor,  6  B.  Monr. 

2  Vent.  865;  Hawell  v.  Hunt,  Free,  in  457. 

Cha.  164;  Rigden  V.  Yalfier,  2yes.  252;  In    Pennsylvania,    independently   of 

Goodtitle  v.  Stokes..  1  Wils.  841 ;  Den  statutory  provisions,  it  seems,  a  deed  to 

V.  Gaskin,  Cowp.  660;  Evans  v.  Brittain,  A  and  B,  their  heirs  and  assigns,  haben" 

8  S.  &  R.  188;  Larsh  v,  Larsh,  Addi.  dum  to  them,  their  heirs,  be,  and  to 

810;  2  Lit.  118;   2  J.  J.  Mar.  882;  8  the  heirs,  &c.,  of  the  surviyor,  creates  a 

Mon.  880;  Bowling  v.  Dobyn,  5  Dana,  joint  tenancy.    But  where  the  premises 

488.  convey  to  them  or  any  of  them,  their  or 

It  is  said,  there  are  no  precise  words  any  of  their  heirs  or  assigns,  habendum 

necessary  to  create  a  tenancy  in  com-  to  them,  their  heirs  and  assigns,  &c., 

mon.    The  words  equally  to  be  divided  this  is  a  tenancy  in  common.     Shirlock 

go  to  the  quality  and  not  to  the  limita-  v.  Shirlock,  5  Barr,  867.    So,  by  a  con- 

tum  of  the  estate.    They  are  words  of  veyunce  to  *'A,  in  trust  for  herself  and 

aualification  and  correction.    Rigden  v.  her  children,  to  have  and  to  hold  for 

Tallier,  2  Yes.  252;  Fisher  v.  Wigg,  1  herself  and  her  children,  their  heirs  and 

P.  Wms.  14;  Fisher  v.  Wiggs,  12  Mod.  assigns;"   A  and  her  children  become 

298;  1  Abr.  £q.  291;  Jackson  v,  Ln-  tenants  in  common  in  fee  ip  equal  shares, 

quere,  5  Cow.  228;  (8  S.  &  R.  898.)  Davidson   v.    Heydon,  2  Yeates,  459; 

(Although  the  weight  of  authority  is  Galbraith  v.  Galbraith,  8  S.  &  R.  892. 

in  favor  of  the  rule  above  stated,  it  is  In  Kentucky,  a  deed  to  two  persons 

proper  to  notice,  that  in  Fisher  v.  Wigg,  and  the  survivor  of  them,  his  heirs,  8cc., 

1  P.  Wms.  14,  Lord  Holt  dissented  from  passes  a  life  estate  to  them,  and  a  con- 

the  opinion  of  the  court,  maintaining  tingent  remainder  in  fee  to  the  survivor, 

that  the  words  equally  to  be  divided  sig-  Ewing  v.  Savary.  8  Bibb,  287. 

nify  no  more  than  the  law  would  imply  (a)  Mere  words  of  recommendation  to 

without  them.)  a  devisee,  to  give  the  devised  estate  to 

It   is  held  in  Massachusetts,  that  a  the  testator's  children,  at  such  time  and 

grant  to  two  persons  ''jointly,  equally  in  such  manner  as  the  devisee  shall  think 

to  be  divided,"  creates  a  tenancy  in  com-  best,  do  not  create  a  trust.    Gilbert  v. 

mon  under  the  statute  of  that  State,  if  Chapin,  19  Conn.  842.    See  chap.  96, 

not  at  common  law.    So  a  conveyance  sec.  4. 
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that  B,  the  bearer,  is  entitled  to  all  the  lands  that  I  am  entitled 
to,  &c.,  for  my  services  certified  in  my  discharge."  The  usual  con- 
sideration of  $15  was  paid  by  B.  B  transfers  his  right,  and  his 
assignees  afterwards  take  out  a  patent  for  the  land  in  A's  name, 
the  law  so  requiring.  Afterwards  C,  knowing  the  transfer  to 
B,  purchases  from  A  for  $250.  Held,  no  consideration,  or  words 
of  inheritance,  were  requisite  to  pass  A's  title;  and  he  took  the 
land  as  B's  trustee,  especially  as  an  act  sanctioned  all  transfers 
previously  made  by  soldiers.^ 

§  4.  Where  a  particular  estate  is  conveyed  to  several  persons, 
in  common,  and,  upon  the  termination  of  the  interest  of  either 
of  them,  his  share  is  to  remain  over  to  the  rest,  and  the  remain- 
der-man or  reversioner  is  not  to  take  till  the  termination  of  all 
the  estates;  the  parties  take  as  tenants  in  common,  with  cros^- 
remainders  between  them.'(a) 

§  5.  No  technical  words  in  a  deed  are  necessary  to  create 
cross-remainders.  Any  words  which  express  the  intention  of 
the  parties  will  be  sufficient  And  it  is  sufficient  to  say  that 
there  shall  be  cross-remainders,  without  the  artificial  language 
commonly  used  for  the  purpose.  But  cross-renvunders  cannot 
be  implied,  even  in  a  deed  to  uses.  Thus  an  inheritance  will 
not  pass  in  this  mode,  without  the  use  of  the  word  heirs.' 

§  6.  It  is  said  that  cross-remainders  are  created  by  deed  as  to 
accruing  shares,  by  a  limitation  of  the  whole  estate  to  the  only 
surviving  child  and  his  issue,  or  a  gift  over  of  the  entire  remain- 
der, after  fifidlure  of  all  the  issue,  or  an  express  creation  of  cross- 
renudnders  as  to  the  original  8hares.^(6) 

*  Fisber  v.  Fields,  10  Johns.  506.  *  Doe  v,  WaiDewright,  6  T.  R.  427. 

*  4  Graise,  249.  ^  Edwards  v.  Alliston,  4  Russ.  7S. 

(a)  The  distinction  is  not  very  obvi-  and,  for  default  c^  sncb  issue  of  either 

ous,  between  a  tenancy  in  common  with  of  them,  to  the  nse  of  the  survivor  of 

cross-remainders  and  a  Joint  tenancy;  so  them,  having  issue  male,  and  to  the 

far  as  the  interest  of  the  tenants  them-  issue  male  of  such  issue  male;  and,  for 

selves  is  concerned.    Tbe  former,  how-  default  of  issue  male  of  their  bodies, 

ever,  always  implies  a  remainder  subse-  remainder  over.    Held,  A  and  B  took 

quent  to  the  tenancy  in  common,  to  take  several  inheritances,  and  there  was  no 

effect  after  the  termination  of  the  estates  cross-remainder  in  tail,  for  want  of  the 

of  all  the  tenants  in  common;  while  the  word  Aetrt.    Novell  v.  Novell,  1  Roue's 

latter  may  be  in  fee-simple.  Abr.  887.  R.  pi.  2;  Cook  v,  Gerrard,  1 

(6)  Conveyance  to  the  use  of  A  and  Saun.  185,  n.  6.   (In  this  note,  it  is  said, 

B,  and  the  heirs  male  of  their  bodies;  all  the  cases  on  the  subject  are  collected 
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^  7.  In  marriage  articles^  which  are  construed  less  strictly 
than  deeds,  cross-remainders  may  sometimes  arise  by  impli- 
cation.^ 

§  8.  In  England,  a  derise  to  two  or  more  persons,  generally, 
or  to  them  and  their  heirs,  makes  them  joint  tenants  for  life  or 

in  fee;  even  though  the  estates  are  to  have  different  commence- 

'  Twisden  «.  Lock,  Amb.  663;  2  Col.  Jar.  847. 

with  great  ability;  per  Lord  Eenyon,  daughters  and  their  fssue.  Doe«.  Wors* 

Doe  r.  Worsley.  1  £.  416.)  ley.  1  £.  416. 

Where  one  covenants  to  stand  seised  Conveyance,  to  the  nse  of  the  future 

to  the  use  of  A  and  B,  and  the  heirs  of  children  of  A,  as  tenants  in  comiDon,  and 

their  bodies,  of  a  part  of  his  land,  and,  the  heirs  of  their  several  bodies  issuing. 

if  they  die  witfaont  issae,  then  to  remain.  And,  if  any  such  child  or  children  should 

Slc.,  and  of  another  part  to  the  use  of  die  without  issue,  his,  her,  or  their  parts 

C,  D  and   £,   and    the  heirs  of  their  toremainto  the  use  of  the  ncrrmnj^  child 

bodies;  and.  if  they  die  without  issue,  or  children  of  A,  and  the  heirs  of  his, 

then  to  remain,  &c.:  no  cross-remainders  lier,  or  their  respective  bodies,  and  so, 

arise  by  implication.    Doe  v.  Dorvell,  6  totUt  quotUSf  as  any  of  the  said  children 

T.  R.  61S.  should    die    without    issue,    till    there 

Conveyance,  upon  the  marriage  of  A,  should  be  only  one  child  left;  and  if  all 
the  son  of  the  grantor,  (after  previous  the  children  should  die  without  issue,  or 
limitations,)  to  the  nse  of  such  cYiild  or  if  A  should  have  no  issue,  then  to  B  in 
children  of  A,  and  in  such  shares,  &c.y  fee.  Held,  the  meaning  of  the  word 
as  A  should  appoint;  and',  in  default  of  surviving,  in  its  connection,  was,  that,  on 
appointment,  to  the  UKe  of  all  and  every  the  deaUi  of  one  child  without  issue,  hia 
the  children  of  A,  and  the  heirs  of  their  share  should  go  to  the  surviving  line  of 
sevprnl  and  respective  bodies,  as  tenants  heirs,  either  the  surviving  children,  or, 
in  c«>iiimon;  but,  if  only  one  child,  to  if  dead,  to  their  issues;  and  not  wholly 
the  use  of  such  child  and  the  heirs  of  his  to  one  surviving  child.  And  this  Con- 
or her  body;  and,  in  default  of  all  such  struction  was  confirmed  by  the  limits- 
issue,  to  the  right  heirs  of  the  grantor  tion  ot  a  remainder  over  in  fee,  on  the 
forever.  A  had  two  children  at  the  death  of  all  the  children  without  issue; 
time,  and  afterwards  had  others,  and  showing  that  the  cruss-remaiiMlers  were 
died  without  making  an  appointment,  to  continue  so  long  as  the  live*  of  ehil^ 
Held,  notwithstanding  the  power,  A's  dren  lasted.  Hence,  the  deed  created 
children  took  vested  estates  tail;  that  cross-remainders  among  A's  children; 
there  were  no  cross- remainders  between  and  the  share  of  one  deceased  vested  in 
them,  but,  on  the  death  of  each  child  a  surviving  child,  and  the  heir  of  another 
without  issue,  his  share  fell  into  the  deceased.  Doe  v,  Wainewright,  6  T. 
reversion.  Cole  •.  Levingston,  1  Vent.  B.  427. 
224.  Conveyance  by  marriage  settlement  to 

Limitation  by  marriage  settlement,  to  trustees,  remainder  to  children  as  ten- 
the  use  of  all  and  every  the  daughter  ants  In  common;  for  default  of  such 
and  daughters  of  the  marriage,  share  issue,  and  if  any  of  said  children,  there 
and  share  alike,  equally  to  be  divided  being  more  than  one,  should  die  under 
between  them;  and  of  the  heirs  of  the  twenty-one,  without  issue,  the  share  of 
body  and  bodies  of  all  and  every  snch  such  child  to  go  to  the  survivors  as  ten- 
daughter  and  daughters  lawfully  issuing;  ants  in  common;  if  all  such  children 
and,  for  default  of  such  issne.  to  the  use  should  die  without  issue,  to  the  use  of 
of  the  right  heirs  of  the  husband.  Held,  the  settler  in  fee.  Held,  no  cross- 
alt  ho  ugh  the  intent  of  the  deed  proba-  remainders  were  created  between  the 
bly  was.  that  the  remainder  over  should  children,  except  in  the  case  that  one 
not  take  effect,  while  any  issue  of  the  should  dio  without  issne,  and  under 
marriage  remained;  yet  such  construe-  twenty -one.  Meyriak  9.  WhishaW|  2  B. 
tion  could  not  be  impli^dj  and  there  &  A-  810. 
could  be  no  eroas-reiaaindera  between  tbo 
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ments.  So,  where  the  right  of  survivorship  is  given,  the  estate 
is  a  joint  tenancy,  even  though  there  are  other  words  indicating 
a  tenancy  in  common;  as,  for  instance,  where  the  devise  is 
to  A,  B  and  C  in  tail,  every  of  them  to  be  the  other's  heir  by 
equal  portions.  So  a  devise  to  two,  equally  to  be  divided 
between  them,  and  to  the  suiTivor  of  them,  or  words  of  equiva- 
lent import,  make  a  joint  tenancy.  Where  there  are  two  difler- 
ent  dispositions  of  the  same  property  in  a  will,  it  is  said,  if  the 
two  estates  have  the  unity  or  sameness,  of  interest  essential  to  a 
joint  tenancy,  the  devisees  shall  be  joint  tenants — otherwise, 
they  are  tenants  in  common. 

§  9.  In  case  of  kaaband  and  mfe^  named  as  devisees,  the  wife 
will  take  alone,  where  different  clauses  taken  together  indicate 
an  intention  to  that  effect,  and  that  the*  former  is  named,^only 
as  having  an  interest  in  the  wife's  estate.  Thus  a  testator,  own- 
ing one-half  of  a  tract  of  land,  devised  the  same  to  his  "daugh- 
ter, M,  jvife  of  F,"  &c.,— "  in  short,  my  will  is,  that  F  and  M, 
my  son-in-law  and  daughter,  have  my  share  of  that  land." 
Held,  that  M  alone  took  a  fee  in  the  land.^(a) 

§  9.  If  an  intention  appear  by  the  will,  that  all  the  devisees 
shall  take  several  and  distinct  shares,  they  will  be  tenants  in 

>  McGlnre  v.  Douthitt,  6  Barr,  414. 

(a)  Devise,  that  the  residue,  after  the  628;  Wells  v.  Fairbanks,  6  B.  I.  474; 

death  of  a  tenant  for  life,   should   be  Grifflu  v.  Lynch,  16  Ind.  896. 

equally  divided  among  the  testator's  five  In  Massachusetts,  a  testatrix  having 

sisters    and    their    respective    families,  devised  all  the  rest  and  residue  to  her 

Held,  a  gift  of  one-6fth  to  each  of  the  executors,  or  the  survivor  of  them,  their 

sisters  and  her  children,  living  at  the  heirs  or  assigns,  to  be  held  by  them,  or 

testator's  death,  as  joint  tenants.  Park-  the  survivor  of  them,  their  heirs  or  as- 

inson,  2  Eng.  L.  &  Equ.  104.  signs,  for  the  following  uses:  the  income 

Independently  of  statutory  provisions,  to  be  paid  semi-annually  to  my  daugh- 
substantially  the  same  principles  have  ter,  and,  in  caae  of  her  marriage,  the 
been  adopted  in  this  country.  Thus,  it  trust  to  remain  the  same,  the  interest 
is  laid  down  in  Pennsylvania,  that  in  still  to  be  paid  to  her,  on  her  own  re- 
case  of  a  devise  to  several  persons,  with  ceipt;"  held,  the  executors  took  a  fee- 
no  indication  of  an  intent  to  divide  the  simple  in  the  real  estate,  as  joint  tenants, 
property,  or  to  give  it  in  tweralty,  the  and  an  absolute  property  in  the  personal 
estate  is  a  joint  tenancy;  while,  if  such  estate,  also  in  joint  tenancy,  without  any 
intent  appears  froxa  express  words,  or  beneficial  interest  in  either,  for  them- 
the  nature  of  the  case,  it  is  a  tenancy  in  selves,  but  in  trust  to  pay  the  income  of 
common.  6  Cruise,  287;  Martin  «.  both  to  the  daughter  for  her  life,  with 
Smith,  6  Binn.  16;  Spry  v.  Bromfleld,  7  an  equitable  reversion  therein,  to  tbe 
Mees.  &  W.  645.  See  Yanderplank  v.  kgal  heirs  of  the  testatrix  at  the  time 
King,  8  Hare,  1;  Howell  v,  Howell,  1  of  her  death,  to  be  conveyed  and  paid 
Spencer,  411;  Morley  v.  Bird,  8  Yes.  overto  them  on  the  d,eeease  of  the  daugh- 
ter.   Keating  v.  Smith,  6  Gash.  282. 
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common.  Thus  a  devise  to  A,  B  and  C,  and  their  heirs, 
respectively,  forever,  makes  A,  B  and  C  tenants  in  common. 
So  a  devise  to  two  sons  equally  and  their  heirs.  So  a  devise  to 
several  persons,  their  heirs  and  assigns,  all  of  them  to  have  part 
and  part  alike,  and  the  one  to  have  as  much  as  the  other.  So  a 
devise  to  two  grandsons,  A  and  B,  ''jointly,  their  heirs  and 
assigns  forever."  ^  So  a  devise  to  ''  three  children,  to  be  kept 
as  joint  stock  until  the  youngest  shall  arrive  at  the  age  of 
twenty-one  years,  and  then  the  whole  property  and  its  increase 
to  be  divided  equally  between  them,  to  each  one-third  part."  ' 
So  a  devise  to  ''the  survivors  of  my  brothers  and  sisters," 
naming  them,  is  a  gift  in  common,  to  all  who  survive  the  testa, 
tor,  with  an  immediate  right  of  possession;  not  a  contingent 
devise  to  the  two  who  should  survive  the  third.^  So,  a  devise 
to  A  and  B  equcUly  to  them,  for  this  word  implies  a  division. 
So  the  words  equally  to  be  divided  have  sometimes  been  held 
to  create  a  tenancy  in  common,  even  though  there  were  other 
words  indicating  a  right  of  survivorship.  Thus  a  devise  to 
three  daughters,  equally  to  be  divided;  and,  if  any  of  them  die 
before  the  other,  the  survivors  to  be  her  heirs,  equally  to  be 
divided,  and,  if  they  all  die  without  issue,  remainder  over; — cre- 
ates several  estates  tail,  with  cross-remainders.  So  a  devise  to 
the  testator's  two  sons  and  their  heirs,  and  the  longer  liver  of 
them,  equally  to  be  divided  between  them  and  their  heirs,  after 
the  death  of  his  wife,  makes  the  sons  tenants  in  common; 
because  the  will  intends  that  the  posterity  of  the  sons,  as  well 
as  themselves,  shall  have  an  equal  part,  and  the  word  survivor 
means  only  that  the  survivors  shall  share  equally  with  the  heirs 
of  the  one  who  dies  first.  So  a  devise  to  A,  B  and  C,  and,  as 
they  shall  severally  die,  to  their  several  heirs,  makes  them  ten- 
ants in  common.^ 

§  10.  In  case  of  an  executory  trust,  where  the  greatest  lati- 
tude of  construction  is  allowed,  to  effect  the  intention,  even  the 

'  stiles,  484;  Cro.  Elis.  696 ^  Cro.  Gar.  *  6  Cruise,  287-94.     See  Fleming  v, 

75;  Davis  v.  Smith,  4  Harriog.  OS.  Kerr,  10  Watts,  444;  Brown  v.  Ramsey, 

*  Weir  V.  Humphries,  4  Ired.  £q.  aa4<  7  Gill,  847]  Moody  v.  Elliott,  1  Md.  Ch. 

'  Brimmer  v.  Sobler,  1  Cosh.  118.       •  290. 
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words  joint  tenants  may  make  a  tenancy  in  common.  Thus 
there  was  a  devise  to  trustees,  as  soon  as  the  testator's  three 
daughters  should  respectively  reach  the  age  of  twenty-one,  to 
convey  to  them  and  the  heirs  of  their  bodies,  as  joint  tenants. 
Held,  the  meaning  was,  that  there  should  be  a  survivorship  only 
in  case  either  of  the  daughters  should  die  without  issue;  and 
therefore  Chancery  would  decree  conveyances  to  them  at 
twenty-one,  respectively,  in  tail  male,  with  cross-remainders 
in  tail.^ 

§  11.  So  where  an  estate  is  devised  ''to  be  equally  divided 
among,  &c.,  and  the  survivor  of  them  and  their  heirs  forever," 
if  the  devisees  are  children  of  the  testator,  and  a  tenancy  in 
common  will  best  effect  the  testator's  undoubted  intention  as 
to  the  disposing  of  the  property  among  them  and  their  issue, 
the  words  equaJly  to  be  divided  shall  control  the  word  survivor^ 
and  the  will  shall  create  a  tenancy  in  common/'^(a) 

^12.  But  where  a  will  contains  words  importing  a  joint  ten- 
ancy, and  others  Importing  a  tenancy  in  common,  both  shall  have 
effect  if  possible.(i) 

*  Marryat  v,  Townley,  6  Cruise,  296.  •  Stones  r.  Heurtly,  1  Vcs.  166. 

(a)  Devise  to  the  testator's  five  chil-  and  respective  heirs  and  assigns  forever, 

dren,  and  the  turvtvim  and  gurvivor  of  Held,  they  were  joint  tenants  for  life, 

them,  and  the  executors  and  adminis-  with  several  inheritances  upon  the  snr- 

trators  of  such  survivor,  share  and  share  vivor's  death.    Doe  v.  Green,  4  Mees.  & 

alike,  as  tenants  in  common,  and  not  as  W.  229. 

Joint  tenants.    Held,  the  word  survivor  In  Pennsylvania,  J  devised  land  to  his 

referred  to  the  death  of  tlie  testator  brothers  A.  B  and  G, ''  as  Joint-tenants, 

himself,  and  that  the  children  took  as  and  to  the  survivors  or  survivor  of  them, 

tenants   in  common.     Rose  v.  Hill,  8  and  the  heirs  of  said  survivor;  to  be 

Burr.  1881 ;  Garland  v.  Thomas,  1  B.  k  assignable  by  my  said  brothers,  or  thehr 

P.  N.  K.  82.  survivors,  at  anytime,  or  in  any  manner 

Devise:    according   to  quantity  and  they  think  proper;  provided  that  said 

quality,  each  taking  possession  of  his  brothers  or  their  survivors  shall  all,  or 

part  at  the  age  of  twenty-one,  but,  if  one  both,  if  one  be  dead,  assent  to  such  as- 

or  more  die  before  this  age,  their  part  to  signment;  but  the  survivor  of  them  may 

be  e(]ually  divided  among  the  survivors,  assign  and  convey,  or  devise  at  his  plea- 

This  is  a  tenancy  in  common.    Doe  v.  sure."  '  Held,  that  A.  B  and  G  took  an 

Botts,  4  Bibb;  420.  estate  for  life,  with  cross-remainder  in 

(6)  Thus  a  devise  to  A  and  B,  and  the  fee  to  the  survivor,  notwithstanding  the 

nervtvor  of  them  and  their  heirs,  equally  act  of  March  81,   1812,   abolishing  tlie 

to  be  divided,  share  and  share  alike,  jtM  accrexcendt  of  Joint  tenants.  Arnold 

gives  A  and  B  a  joint  tenancy  for  their  v.  Jack,  24  Pcnn.  57. 

lives,  and  the  inheritance  in  common.  A  devise  to  children,  in  case  of  the 

Barker  r.  Giles.  2  P.  Wms.  280;  Barker  death  of  any  of  them,  without  issue,  his 

V.  Smith,  9  Mod.  157;  8  Bro.  Pari.  104.  or  her   portion  to  be  equally  divided 

Devise  to  A  and  B,  equally  between  among  the  survivors,  conveys  a  fee-tail 

thum,  as  joint  tenants,  and  their  several  to  the  doTiseea,  as  tenants  in  common, 
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§  13.  A  devise  may  be  so  expressed,  as  to  create  a  tenancy  in 
common,  but  with  no  power  of  partition.  Thus  by  a  devise  to 
two  daughters,  to  be  equally  divided  between  them,  share  and 
share  alike,  for  their  natural  lives;  then  to  be  to  their  and  each 
of  their  children,  and  to  be  divided  between  them  share  and 
share  alike;  held,  the  daughters  took  an  estate  for  life  in  com- 
mon, but  could  not  make  partition  to  bind  their  children.* 

§  14.  Cross-remainders  may  arise  in  a  will  by  implication\d) 
But  the  implication  must  be  a  necessary  one.  In  other  words, 
there  must  be  an  intention  that  no  one  else  shall  inherit  any 
part  of  the  estate  or  take  it  by  way  of  remainder,  while  any  of 
the  immediate  devisees  or  their  issue  are  living.(i)     But,  in  a 

*  Jacknon  v.  Luquere,  6  Cow.  221.  Tamer  v.  Fowler,  10  Watts,  825;  Cur- 

*  See  Walker  v.Dunshee,  88  PenD.  480;  sham  v.  Newland,  4  Mees.  &  W.  101; 
Liveaey  v.  Harding,  1  Buss.  &  My.  686;  Vauderplank  v  King*  8  Hare,  1;  Smith 
Green  v.  Stephens,  12  Yes.  419,  17,  64;  v.  Stewart,  8  Eng.  L.  &  £qu.  176. 

with    vested   remainders   over    in   fee.  B  or  such  his  said  heirs;  and  the  same 

Smith's,  &c..  28  Penn.  9.  provision  in  favor  of  A,  &c.,  in  case  of 

A  devise,  '^  if  either  of  my  sons,  John  B's  death.  If  A  and  B  both  die,  leaving 
and  Jacob,  should  happen  to  die  without  no  heirs  of  either  of  their  bodies,  re- 
any  lawflil  heirs  of  their  own,  then  the  mainder  over.  Held,  A  and  B  took  an 
share  of  him  who  may  first  decease  shall  estate  tail,  with  cross-remainders  in  tail, 
accrue  to  the  other  survivor  and  his  Hawley  v.  Northampton*  8  Mass.  8. 
heirs;"  provides  for  a  definite  failure  of  (a)  Devise  to  the  testator's  five  young- 
issue,  and  each  son  takes  an  estate  in  est  sons  and  their  heirs;  and,  if  they  all 
fee-simple  conditional,  and  not  an  estate  died  without  issue  male,  or  any  of  them, 
tail.    Abbott  9.  Essex  Co.,  2  Cnrt.  126.  the  land  to  revert  to  his  right  heirs. 

Devise,  *'  if  any  of  my  grandchildren  Held,  it  was  plainly  intended  that  the 
should  die,  leaving  no  surviving  issue,  devisor's  right  heirs  should  have  nothing, 
then  I  give  and  devise  all  the  estate,  while  any  issue  of  the  five  sons  remain- 
both  real  and  personal,  herein  given  to  ed;  and  therefore  these  sons  took  estates 
such  grandchild,  unto  the  survivor  or  tail,  with  cross-remainders.  Clache's 
sarvivors  of  such  as  shall  die  as  afore-  Case,  Dyer,  880. 

said,  and  to  their  heirs  and  assigns  for-  Devise  to  A  and  his  heirs  of  a  portion 

ever."   Held.  1.  That  the  words  '*  herein  of  land,  and  the  rest  to  B  and  his  heirs; 

given"  referred  to  the  entire  will,  and  the  survivor  of  them  to  be  heir  to  the 

not  merely  to  the  particular  clause  in  other,  if  either  die  without  issue.   A  and 

which   those  words  occurred.     2.  That  B  take  an  estate  tail  in  common,  with 

they  provided  for  the  contingency  of  the  cross-remainders.    Chadock  v.  Cowley, 

death   of   a  grandchild   without    issue,  Cro.  Jac.  696. 

after  the  deceaiie  of  the  testatrix,  and  Devise  to  A  and  B  and  their  heirs, 

cut  down  the  fee-simple  absolute,  previ-  equally  to  be  divided  between  them,  and, 

ousiy   devised,  to  a  fee-simple   condi-  if  they  die  without  issue,  then  to  C.    A 

tlonal,  or  to  an  estate  tail;  but  to  i^ich  and    B    take    estates   tail  with    cross- 

of  these,  it  was  not  necessary  to  decide,  remainders.    Holmes  v.  Meynel,  T.  Kay. 

Crane  v.  Cowell,  lb.  178.  452;  2  Show.  186. 

Devise  to  A  and  B,  severally  and  in  {b)  Thus  a  devise  to  A  and  B,  equally 
distinct  parts,  each  to  have  his  part  on  to  be  divided,  and  to  the  heirs  of  their 
these  conditions  and  limitations.  If  A  respective  bodies,  and  for  default  of  such 
shiiuld  die,  leaving  no  heirs  of  his  body,  issue  to  C;  creates  no  cross -remainders 
living  B  or  any  heirs  of  his  body,  the  between  A  and  B,  the  words  *'for  de- 
lauds  devised  to  A  to  be  and  remain  to  faolt,  &c.,"  meaning  merely  for  defaiilt 


70  AMEBIOAN  LAW  OF  REAL  FBOFEBTT. 

subsequent  case,  it  was  remarked  by  Lord  Kenyon,  that  creating 
a  tenancy  in  common  equally  divides  the  title,  whether  the  word 
respective  be  used  or  not;  and  that  it  was  unworthy  of  the  great 
learning  and  ability  of  Lord  Hardwicke  to  lay  such  stress  as  he 
was  stated  to  have  done  on  this  word.^(a) 

§  15.  It  was  formerly  held,  that  cross-remainders  could  not 
arise  by  implication  between  more  than  two  persons;  the  policy 
of  the  law  being  opposed  to  the  division  of  estates  and  ten- 
ures, (d)  and  it  being  uncertain  whether  the  survivors  should 
take  as  joint  tenants  or  tenants  in  common.  Thus  where  a  tes- 
tator devised  a  house  to  each  of  his  three  sons  and  his  heirs, 
provided  that,  if  all  of  them  should  die  without  issue,  the  houses 
should  remain  over  to  his  wife  in  fee;  held,  there  were  no  cross- 
remainders,  but,  on  the  death  of  either  son  without  issue,  his 
estate  passed  to  the  wife.'    In  more  recent  cases  this  principle 

'  See  LWesey  9.  Harding,  1  ftass.  &       '1  Saan.  lS5a,  n.  6;  Gilbert  v.  Witty, 
My.  686.  Gro.  Jac.  655. 

of  hein  of  their  nspeetive  bodU$,  which  to  be  divided,  and  to  the  heirs  of  their 

last  expression  would  clearly  have  ere-  respective  body  and  bodies  as  tenants  in 

ated  no  cross-remainders.     Comber  v.  common;  if  only  one,  then  to  such  child 

Hill,  Stra.  969;  Hungerford  v.  Anderson,  and  the  heirs  of  his  or  her  body;  and 

4  Day,  368.  for  want  of  snch  issue  to  B.    Held,  the 

The  rule  has  been  thus  stated  by  the  younger  children  of  A  took  cross-remain- 
court  in  South  Carolina.  Where  pro-  ders.  Watson  v.  Foxon,  2  E.  86. 
perty  is  devised  to  two  persons  for  life.  Devise  to  A.  B  and  C,  and  the  heirs 
and  at  their  death  to  tbeir  children;  if  of  their  bodies  respectively,  as  tenants 
both  die  without  leaving  children,  re-  in  common;  in  default  of  snch  issue,  to 
mainder  over,  cross-remainders  are  im-  the  testator's  right  heirs.  Held,  cross- 
plied.  The  same  construction  may  be  remainders  were  created  between  A,  B 
give^.  though  the  word  both  is  omitted;  and  C.  Doe  v.  Webb,  1  Taun.  284;  Roe 
founded  upon  an  apparent  intention  to  v.  Clayton,  6  £.  628;  1  Dow,  884. 
devise  over  the  whole  together  as  one  Devise  to  four  sons  and  the  male  heirs 
estate,  (which  could  not  be  effected  till  of  their  bodies  forever,  and,  if  either  of 
both  were  dead  without  children,)  and  them  die  under  twenty-one,  his  or  their 
not  to  limit  over  the  respective  shares,  lands  to  be  equally  divided  between  the 
But  it  is  clear  that  cross-remainders  are  surviving  brethren  or  their  male  heirs, 
not  created,  where  the  respective  shares  Held,  no  cross-remainders  were,  raised, 
are  limited  over  upon  the  death  of  either  Hungerford  v»  Anderson,  4  Day,  868. 
without  children.  Baldrick  v.  White,  2  Devise  of  a  farm  to  A  and  B,  equally 
Bai.  445.  between  them,  share  and  share  alike; 

Devise  to  A  for  life,  then  to  B  and  C,  with  the  words  "  I  entaiP'  it  upon  the 

equally  to  be  divided,  and  the  several  lawful  male  heirs  of  A  and  B.    Held,  no 

and   respective  issues  of  their  bodies,  cross-remainders  arose.  Cooper  v.  Jones, 

and  for  want  of  such  issue  to  A  in  fee.  8  B.  &  A.  425. 

Held,  the  words  teveral  and  respective        (6)  Lord  Mansfield  remarks,  that  this 

disjoined  the  title,  and  no  cross-remain-  reason  had  not  very  great  weight  at  the 

ders  were  created.    Davenport  v.  Oldis,  time  it  was    given,   and  certainly  had 

1  Atk.  579.  none  then.    Phipard  v.  Mansfield,  Cowp 

(a)  Devise  to  all  and  every  the  younger  800. 
children  of  A;  if  more  than  one,  equally 
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has  been  stated  in  a  somewhat  qualified  form,  as  follows:  Where 
there  are  but  two  parties,  the  law  presumes  in  favor  of  cross- 
remainders,  but,  where  there  are  more  than  two,  against  them; (a) 
but  in  either  case  a  clear  intention  on  the  part  of  the  testator 
will  control  the  presumption  of  law.  And  the  modern  doctrine 
is  stated  to  be,  that  in  all  cases,  where  there  are  no  words  to 
sever  the  title,  cross-remainders  are  implied.  More  especially  is 
this  construction  adopted,  where,  although  the  will  provides  for 
the  case  of  more  than  two  devisees,  yet  in  iact  there  are  only 
two  who  claim  under  it\b) 

'  Doe  V.  Cooper,  1   E.  229;  Cole  v.    Cowp.  777;  Phipard  «.  Mansfield,  Cowp. 
LeTingston,  1  Vent.  224;  Pery  v.  White,    797;  2  £.  86. 

(a)  The  same  principle  has  been  stated  the  death  of  one  daughter,  her  share 

thus;  that  in  the  former  case  an  intention  should  go  over  to  the  heirs  of  A,  this 

to  raise  cross-remainders  is  presumed;  would  involve  the  two-fold  absurdity  of 

while   in  the  latter  it  is  necessary  to  a  remainder  to  the  daughters  themselves 

resort  to  other  words  in  the  will  to  dis-  as  the  heirs  of  A,  which  they  would  be 

cover  such  intention.    Atherton  v.  Pye,  for  want  of  children  of  A,  and  also  of 

4  T.  R.  718.  giving  cross-remainders  to  the  daughters 

{b)  Devise,  to  the  use  of  all  and  every  of  the  testator's  sons,  and  withholding 

the  daughter  and  daughters  of  A,  and  them  from  his  own  daughters ;  and  upon 

the  heirs  of  her  and  their  bodies;  such  theiie  grounds  that  the  daughters  took 

daughters  to  take  as  tenants  in  common ;  cross-remainders.    Doe   v,    Burville,   2 

and  for  default  of  such  issue  to  the  right  £.  47* 

heirs  of  the  devisor.    Held,    the    last        Devise  to  A  and  B,  brothers  of  the 

limitation  was  of  the  tohole  estate j  aft«r  testator,  and  C  his  sister,  and  the  heirs 

the  death  of  all  the  daughterej  and  not  of  their  bodies,  as  tenants  in  common, 

of  their  respective  shares  upon  the  death  and,  for  want  of  such  issue,  to  his  own 

of  either  of  them ;  that  the  heir  was  to  right  heirs.    Held,  the  words  showed  an 

take  nothing,  while  any  of  the  daugh-  intention  that  the  brothers  and  the  sist«r 

ters  or  issue  continued;   and  therefore  should  be  equal  sharers  of  the  testator's 

that  the  daughters  took  cross-remain-  bounty,  and  that  no  division  should  take 

ders.    Wright  V.  Holford,  Cowp.  81.  place,  to  create  an  inequality  between 

Devise  to  three  sous  in  succession  for  them.,  till  a  failure  of  the  heirs  of  all 
life,  remainder  to  the  heirs  male  of  their  their  bodies.  If  the  testator  meant  the 
bodies,  then  to  the  heirs  female,  then  to  estate  should  go  to  his  heir  at  law.  he 
all  and  every  the  testator's  daughter  and  would  not  have  made  a  will.  The  inten- 
daughters  as  tenants  in  common,  and  to  tion  was,  that  neither  A  nor  B  should 
the  heirs  of  her  and  their  body  and  take  as  heir,  but  that  the  estate  should 
bodies,, then  to  the  heirs  of  his  brother  remain  subject  to  entailment,  during  the 
A  forever.  Held,  the  language  of  the  lives  of  A,  B  and  C,  and  their  issue, 
will  showed  a  clear  intent  that  the  issue,  after  which  the  heir  at  law  was  to  take, 
even  the  daughters,  of  each  son.  should  Any  other  construction  would  give  to 
all  take  before  the  next  son  (with  cross-  one  brother,  up<m  the  death  of  the  other 
remainders  between  them) ;  that  the  without  issue,  a  fee-simple,  and  the  sis- 
words  daughter  and  daughtertf  all  and  ter  nothing,  in  violation  of  the  intended 
every,  &c.,  implied  that  the  number  equality.  Hence  there  must  be  cross- 
might  probably  be  diminished  before  the  remainders.  Doe  v.  Burville,  2  £.  47. 
daughters  would  take,  and  the  limitation  Devise  to  all  and  ^very  the  daughter 
of  a  remainder  to  the  heire  of  A,  that  A  and  daughters  of  the  testator's  daughter 
himself  would  not  probably  outlive  the  A,  and  the  heirs  male  of  the  body  of 
prior  parties,  and  that  a  single  remain-  such  oaughter  or  daughters,  equally;  if 
der  only  would  vest  in  them;  that  if  on  more  than  one,  as  tenants  in  common; 
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^  16.  With  regard  to  the  words  in  a  deed  necessary  to  create 
a  condition,  as  the  condition,  if  any,  constitutes  a  formal  part 
of  the  instrument,  the  language  required  to  express  it  will  be 
more  properly  considered  hereafter.  (See  chap.  85;  Condition; 
Estate  on  Condition.)  In  a  devise,  no  formal  expressions  are 
necessary  to  create  a  condition.  Thus  a  devise  of  land  to  an 
executor  to  be  aold^  or  a  devise  to  a  person  ad  solvendum,  jE20 
to  A,  makes  a  condition.*  So,  where  there  was  a  devise  to  A, 
the  eldest  daughter  of  the  testator,  and  her  heirs,  that  she  should 
pay  to  B,  her  sister,  £30  per  annum;  held,  a  good  condition,  for 
breach  of  which  B  might  enter,  because  this  was  the  plain  intent, 
and  otherwise  B  would  have  no  remedy.' 

^  17.  Upon  the  ground,  that  for  condition  broken  the  heir 
alone  can  enter,  where  a  devise  is  made  to  him  in  terms  which 
would  make  a  condition  as  to  a  stranger,  they  shall  constitute  a 
limitation^  to  take  advantage  of  which,  no  entry  is  necessary. 
Thus  a  devise  to  the  eldest  son  of  the  testator,  paying  to  the 
other  children  a  certain  sum  in  a  certain  period,  is  construed  as 
a  devise  to  him  till  he  fails  to  make  such  payment.' 

'  Go.  Lit.  286  b.   See  Stark  v.  Smiley,  '  Wellock  v.  Hammond,  Cro.  Eltz.  204; 

25  Maine,  201;  Marwilk  v.  Andrews.  12  Boraston's  Case,  8  Rep.  20  b;  Curteia  9. 

Shcpl.  525.  Wolverston,  Cro.  Jac.  56. 

'  Crickmere v.  Faterson,  Cro.  Eliz.  146. 

for  and  in  default  of  such  issuer  all  said  the  sons  should  die  without  issuO;  the, 

premises  to  the  testator's  heirs.    Held,  estate  was  to  go  the  children  of  the 

the  words  tuch  isnte  must  mean  ittut  of  daughters.    Held,  1.  That,  by  the  pri- 

all  of  them;  that  the  word  ally*  in  tho  mary  devise  to  the  sons,  they  took  estates 

last  clause,  implied  that  the  whole  re-  tail,  with  contingent  cross-remainders, 

mainder  should  go  at  once  to  the  heirs;  which,  by  the  New  York  Statute  of  1786, 

and  therefore  the  daughters  took  cross-  abolishing  entails,  were  converted  ioto 

remainders.    Atherton  v.  Fye,  4  T.  R.  absolute  estates.   2.  That  the  limitations 

710.  over  to  the  survivors  among  the  sons, 

A  testator,  by  his  will,  which  took  and  to  the  children  of  the  daughters,  were 

effect  in  1801,  devised  his  real  estate  to  cut  off  by  that  statute.    Lott  v.  Wykoff, 

his  four  sons  and    the  heirs  of  their  2  Comst.  855. 

bodies,  share  and  share  alike;  if  any  one  — - 

of  them  should  die  without  issue,  his  *  It  was  remarked  by  Lord  Eenyon, 

share  was  to  go  to  the  survivors,  to  be  that  this  word  could  make  no  difference 

equally  divided  among  them;  and,  if  all  in  the  sense.    Watson  v.  Foxon,  2  £.42. 
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1.  Incorporeal  hereditaments.        >^^^^      6.  Easement  can  neyer  arise  from  en- 

2.  Eiiaements— definition  and  examples.  joymont  of  known  legal  right. 

8.  How  acquired — prescription — pre-      7.  How  lost;  non-user  ;  obstruction; 
sumption  of  grant;  exception  to  presumption  of  release, 

general  rule;  uncultivated  lands.    11.  A  public  easement  is  real  estate. 

12.  Easement  and  license— distinction. 

%  1.  Having  treated  of  estates  in  land  and  the  language  in 
deeds  and  mils  necessary  to  create  them;  we  now  proceed,  before 
considering  the  modes  of  acquiring  title  to  real  estate^  to  speak 
of  a  peculiar  class  of  tenements  and  hereditaments,  not  strictly 
coming  under  the  denomination  of  land,  (see  yoL  1,  p.  1,)  but 
still  constituting  a  very  important  branch  of  the  law  of  real 
property;  viz.,  incorporeal  hereditaments. 

^  1  a.  An  incorporeal  hereditament  is  defined,  as  a  right  issu- 
ing out  of  a  thing  corporate,  or  concerning,  or  annexed  to,  or 
exercisable  within  the  same.  It  is  not  the  thing  corporate  itself, 
but  something  collateral  thereto;  as,  for  instance,  a  rent  issuing 
out  of  lands  or  houses.^ 

§  2.  Among  the  most  important  of  incorporeal  hereditaments, 
and  including  several  distinct  titles  in  this  class  of  real  estates, 
are  easements,  which  will  be  considered  in  the  present  chapter. 
Easements  are  charges  on  one  estate  for  the  benefit  of  another,^ 
Or  ''an  easement  is  a  privilege  that  one  neighbor  hath  of 
another,  by  charter  or  prescription,  without  profit"  ^(a) 

'  2  Bl.  Com.  20;  Go.  Lit.  19,  20.  antiquity  and  accuracy,''  per  Bayley,  J. 

*  8  Kent,  484.    See  Phillips  o.  Phil-  Hewlins  v.  Shippam,  5  B.  &  C.  229.    See 

lips,  4S  Penn.  178.  Gary  «.  Daniels,  6  Met.  286;  Ghelsea, 

'  Terms  de  la  Ley;  "  a  book  of  great  Stc.  v.  Bowley,  7  £n(p.  L.  &  £qu.  876. 

• 

(a)  Easements  are  said  to  be  the  same    which  have  been  defined  as  real  rights, 
thing  as  the  9e!rviiud€9  of  the  cIyU  law,    jura  in  re,  existing  in  the  property  of 
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§  2  a.  Two  different  and  distinct  interests  may  be  created  in 
different  persons  to  the  same  land:  a  right  of  common,  or  esto- 
vers, or  way,  may  exist  in  one  party,  and  the  absolute  right  to 
use  the  property  for  all  other  purposes  in  another.^ 

§  2  b.  The  nature  of  an  easement  may  be  explained  by  vari 
ous  examples. 

^  2  c.  The  right  to  enter  and  remain  on  land  for  a  certain 
time,  or  indefinitely,  and  at  pleasure,  is  an  easement'  So  the 
right  to  sit  in  a  certain  place  in  a  church.^  Or  a  right  to  over- 
flow land.^  So  the  owner  of  land,  the  eaves  of  whose  house 
extend  over  the  adjoining  lot  without  objection  for  twenty 
years,  acquires  an  easement  in  such  lot.^  So  a  fence  is  legally 
established  by  twenty  years^  use.^  So  the  right  to  grind  at  a 
mill  is  an  easement^  So  there  may  be  an  easement  for  piling 
merchandise  in  boxes,  bales,  &c.,  for  drawing  them  into  a  store 
by  a  windlass  over  the  way  in  question,  for  swinging  shutters 
ters  over  the  way,  and  for  other  similar  purposes.^  So  for  a 
mill  yard.\a)    So  the  right,  to  have  the  dust  from  a  saw- 

'  Smith  9.  Clark,  10  Md.  1S6.  *  Adams  v.  Van  Alstyne,  25  X .  T.  282. 

*  Fahr  v.  Dean,  26  Mis.  116.  ^  Bartlett  v.  Peaslee,  20  N.  H.  647. 

'  Hinde  v.  GhorltoD,  Law  Rep.  (Eng.)  '  Richardson  v.  Pond,  15  Gray,  cited 

Feb.,  '67,  p.  116.  2  Allen,  697. 

^  Snowden  o.  Wilas,  19  Ind.  10.  *  Gnmey  v.  Ford,  2  Allen,  676. 

*  Cherry  v.  Stein,  11  Md.  1. 

another.    By  Tirtne  of  snch  a  right,  the  owner  of  two  or  more  estates  has  made 

proprietor  of  the  estate  charged  is  bound  for  their  respective  use.    (^ottschalk  v. 

to  permit  or  not  to  do  certain  acts  in  re-  De  Santos,  12  La.  An.  478. 
lation  to  his  estate,  for  the  utility  or        The  intention  to  create  a  serritnde  for 

accommodation  of  a  third  person,  or  of  the  respectiye  estates  will  not  suffice, 

the  possessor  of  an  adjoining  estate.    8  nor  will  it  suffice  that  it  was  partially 

Kent,  484.    See  Salem,  &c.  v.  Hayes,  6  established;  it  must  have  been  perfected 

Cush.  468.  in  such  a  manner  as  to  be  useful  to  the 

It  is  said,  gervitudeM  by  implication  adjacent  lots.    lb. 
must  have  a  character  of  pirmanence  and        (a)  The  owner  of  a  wind-mill  cannot 

continuity  1  such  as  that  of  ways  and  claim,  either  by  prescription  or  by  pre- 

lights,  which  the  use  of  a  well  and  privy  sumption  of  a  grant  arising  fVom  twenty 

has  not.    Durel  «.  Boisblanc,  1  La.  An.  years'  acquiescence,  the  free  and  unin- 

407  terrupted  passage  of  the  currents  of  wind 

By  article  768  of  the  Code  of  Louis-  and  air  to  his  mill.    And  such  a  claim 

iana,  **  the  use  which  the  owner  has  in-  is  not  within  sec.  2  of  2  and  8  W.  4,  ch. 

tcntionally  established   on  a  particular  71-  which  is  confined  to  rights  of  way  or 

part  of  his  property,  in  favor  of  another  other  easements,  to  be-  exercised  upon 

part,  is  equal  to  a  title  with  respect  to  or  over  the    surface  of  the    adjoining 

perpetual  and  apparent  servitude  there-  land.    Webb  v.  Bird,  10  C.  B.  (N.  S.) 

on;''  is  meant  the  disposition  which  the  268. 
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mill  flow  down  into  the  dam  and  race  of  a  grist-milli  is  an  ease- 
ment^(a) 

*  Jonea  v.  Grow,  82  Penn.  898. 

(a)  The  flow  of  water,  more  eipecially  A  proprietor  is  not  entitled  to  divert 

in  the  way  of  (^ratno^e,  is  a  subject  the  flow  of  waters,  on  his  plantation, 

which  often  raises  questions  as  to  the  from  the  front  to  the  rear,  so  as  to 

law   of  easements.      See    Jennison    v.  effect  his  drainage  in  an  opposite  direc- 

Wallcer,  11  Gray,  428;  Randall  v.  Mc-  tioii,  to  the  detriment  of  other  adjoining 

Laughlin,  10  Allen,  866;  White  v.  Chapin,  proprietors.    lb. 

12  Allen.  516.  Wher^  A  and  B  own  upper  and  lower 

Tberb  is  someth ing  very  like  a  contract,  estates,  A  has  no  right,  in  the  exercise 
to  be  implied  from  the  construction  of  a  of  the  serritude  of  drain  in  favor  of  his 
aewer,  at  the  expense  of  the  adjacent  estate  upon  the  lower,  to  divert  the 
property,  that  it  may  be  used  to  drain  waters  from  their  natural  course,  upon 
the  property,  thus  charged  with  its  con-  the  ground  that  it  is  beneflcial  to  B. 
struction;  and  it  would  seem  that  the  This  concerns  B  only.  The  only  question 
a4J'^<^D^  property-holders  have  a  right  tot  ^^y  how  the  waters  naturally  flow.  Bar- 
open  drains  into  it.  Such  holder,  who  row  v,  Landry,  15  La.  An*  681. 
has  opened  his  drain  into  the  sewer  upon  According  to  art.  656  of  the  (Louis- 
his  own  responsibility,  and  whose  pre-  iana)  civil  code,  A  may  cultivate  his 
mises  have  been  flowed  by  back  water  flelds  and  facilitate  their  drainage  on  the 
through  the  drain  in  a  freshet,  may  re-  lower  estate;  but  the  act  of  draining 
cover  damages.  Barton  ^v.  Syracuse,  87  other  laud,  than  that  belonging  to  his 
Barb*  292.  Where  a  natural  drain  exists  estate,  upon  the  lower  estate,  is  a  viola- 
on  A's  estate  in  favor  of  B's,  the  mere  tion  of  this  article,  which  declares  that 
fact,  that  B  cuts  a  ditch  or  canal  leading  ''the  proprietor  above  can  do  nothing 
such  water  into  the  drain,  as  would,  if  whereby  the  natural  servitude  due  by 
left  in  a  state  of  nature,  flh,d  its  way  by  the  estate  below  may  be  rendered  more 
«  slow  process,  is  not  such  an  aggrava-  burdensome.''  lb. 
tion  as  would  be  unauthorized,  where  it  B  has  no  right  to  erect  a  dam  or  l^vee 
has  for  its  object  the  Interest  of  agricnl-  by  which  to  prevent  the  exercise  of  the 
tare,  and  does  not  tend  to  redeem  swamp  servitude  of  drain  due  the  upper  estate, 
lands,  or  to  turn  the  natural  course  of  although  such  servitude  may  have  been 
water  into  another  direction.  Sowers  v,  aggravated.  In  such  a  case  the  proper 
Shilf,  15  La.  An.  800.  remedy  is  by  ii\)unction.    lb. 

Where  the  right  to  open  a  canal  on  There  is  another  class  of  cases  usually 
land  is  transferred  to  a  company,  who  regarded  as  depending  upon  the  princi- 
aliow  thirty  years  to  elapse  without  pie  of  easement,  though  arising  inimedi- 
Availing  themselves  of  their  rights,  but  ately  from  express  contract.  Where 
on  the  contrary  by  their  own  acts  render  land  is  conveyed  under  an  agreement 
the  servitude  impracticable;  the  right  is  (even  parol)  that  buildings  erected  there- 
extinguished,  and  the  transferrer  entitled  upon  shall  stand  a  certain  distance  from 
to  receive  back  the  land  free  from  the  the  way  or  open  space  by  which  they 
servitude.  Marigny  v.  Pontchartrain,  are  bounded,  more  especially  if  a  plan  is 
8ic.,  15  La.  An.  427.  referred  to;  this  creates  a  privilege  in 

The  upper  estate  is  entitled  to  a  natn-  each  purchaser,  as  against  the  seller  and 
ral  servitude  upon  the  lower  for  drain-  other  purchasers,  which  equity  will  en- 
age;  which  is  infringed  by  levees  or  dams  force  and  protect  by  injunction  or  other- 
erected  across  a  bayou,  that  runs  through  wise.  Tallmadge  v.  East,  &c.,  26  1^.  Y. 
the  two  estates,  by  the  proprietor  of  the  (i2  Smith)  105.  See  Parker/?.  Mightin- 
lower,  to  prevent  the  flow  of  the  waters  gale,  6  Allen,  841. 
in  this  stream.  Hooper  v.  Wilkinson,  15  A  square  was  bounded  by  four  tracts. 
Ii«.  An.  497.  The  owners  agree  in  writing  to  lay  out 

So  although  possibly  no  actual  iiijury  an  alley  through,  always  to  remain  open, 

might  result.    lb.  Held,  not  an  easement  nor  a  highway, 

The  proprietor  of  an  estate  has  aright  but  a  private  alley,  and  one  owner  was 

to  perform  artificial  drainage,  but  not  liable  to  another  for  building  on  it,  not- 

so  as  to  pervert  the  right  of  servitude,  withstanding  a  non-user  of  twenty  years, 

as  originating  ft-om  the  natural  situation  Hall  v.  McCaughey,  51  Penn.  48.    But 

of  the  place.    lb.  see  Hubbell  v,  Warren,  8  Xllen,  178. 
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^  2  d.  An  eaaement  requiroB  adverse  use.^  The  use  most 
be  known  to  the  owner  of  the  land.*  Bracton  says:  "Poa- 
sessio  per  longum,  continuum  et  paoificum  usum,  sine  consensu 
expresso,  per  patientiam'  reri  domini,  qui  solvit  et  non  pro- 
hibuit"^ 

^  2  e.  There  can  be  no  easement  created,  and  an  easement  of 
twenty  years  ceases,  where  both  estates  are  owned  by  one  per- 
son.^ Severance  of  title  may  create  an  easement  If  essential 
to  the  beneficial  enjoyment  of  laud  conveyed,  an  easement  is 
created  *'ex  necessitate."^ 

\  3.  The  use  of  an  easement  is  evidence  of  a  right,  but  it  is 
not  conclusive,  or  it  does  not  raise  a  presumption  juria  et  de  jure^ 
unless  it  has  been  continued,  uninterrupted  and  adverse,  that 
is,  under  a  claim  of  right,  with  the  owner's  acquiescence  and 
knowIedge.(a)  A  transmission  from  ancestor  to  heir,  or  from 
seller  to  buyer,  is  not  deemed  an  interruption;  but  any  inter- 
ruption by  an  adverse  claim  and  possession  destroys  the  pre- 
scription.^ 

§  4.  It  is  said,  no  period  short  of  twenty  years  has  been 
allowed  to  raise  the  presumption  of  a  grants  in  this  country;  nor 
has  it  been  definitely  settled  that  any  shorter  period  will  suffice, 
in  Englaud.  The  same  rule  applies  to  an  individual  and  to  the 
public.  The  length  of  user  mentioned  is  necessary  to  obligate 
the  public  to  repair  a  way7 

§  5.  The  prescriptive  title  to  an  easement,  arising  from  long 
continued  use,  has  been  usually  regarded  as  founded  uppn  (Jie 
presumption  of  a  grants  and  therefore  not  fixed  and  absolute,  (as 
has  been  stated,  sec.  3,)  but  liable  to  be  rebutted  by  contrary 
proof.    Thus  a  grant  on  condition  may  be  presumed  from  an 

'  Jones  V.  Grow;  82  Penn.  898;  SmiUi  *  Tracy  v.  Atherton,  86  Yerm.  608; 

V.  MUler,  11  Gray,  145.                         »  Sargent  «.  Ballard,  9  Pick.  251;  Row- 

*  Carbrey  v.  Willis,  7  Allen,  864.  land  «.  Wolfe,  1  Bai.  56;  Clay  v.  Thack- 
'  Bracton,  lib.  2,  ch.  28,  s.  1.  eray,  2  Moo.  &  R.  244. 

*  Carbrey  v,  Willis,  7  Allen,  864.  ^  Gayetty  v.  Bethune,  14  Mass.  55s 

*  Brakely  v.  Sharp,  2  Stockt.  206.  See    Rowell  v.  InhU.,  &c.|  4  Greenl.  270. 
Atwater  v,  Boddsh,  11  Gray,  150. 

In  a  late  case,  a  condition  not  to  erect  (a)  At  common  law,  an  easement  may 

a  building  orer  ten  feet  in  height  was  be  acquired  without  proof  of  damage, 

enforced  in  equity.    Heist  «.  Baker,  50  Underwood  r.  Wayne,  &e.,   1  Adams, 

Penn.  10.  291. 
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adverse  use  of  twenty  years,  and  the  performance  of  a  duty 
connected  with  the  easement*  But,  in  some  late  cases,  the  right 
Is  rested  upon  other  foundations,  and,  the  facts  being  proved, 
the  lapse  of  time  held  concltunve  evidence  of  title.  Thus  the 
personal  disability  of  an  intervening  proprietor  does  not  impair 
the  easement,  although  inconsistent  with  the  presumption  of  a 
grant.(a)  So,  it  is  said,  the  presumption  arising  from  the  use 
of  an  easement  is  founded  on  the  principle  of  quieting  rights^ 
because,  if  there  were  a  grant,  it  would  be  on  record.*(6) 

^  6.  The  enjoyment  oi  a  known  legal  right  furnishes  no  ground 
of  presumption  either  for  or  against  a  grant.  A  right  is  some- 
times presumed,  where  its  origin  is  not  to  be  found.  By  the 
lapse  of  time,  wrongs  ripen  into  rights;  but  enjoyment  of  a 
right  gives  no  title  to  a  continuance  of  it  beyond  its  own  lim- 
its.(c)  Upon  this  principle,  where,  by  an  act  of  the  legislature, 
any  owner  of  a  mill  is  authorized  to  flow  the  neighboring  lands, 
paying  damages  to  the  proprietor  of  them;  inasmuch  as  the  con* 
Bent  of  the  latter  is  not  necessary,  it  shall  not  be  presumed, 
even  after  a  user  of  forty  years.  In  such  case,  if  the  act  is 
relied  on  to  rebut  such  presumption,  in  a  complaint  for  flowing, 

^  Watkins  v.  Peck,  18  N.  H.  860.  v.  Wilkinson,  4  Mas.  897;  Mayor,  &c.  v. 

*  8  Kent,  444;  DowHng  v,  Hennings,  Horner,  Go*v.  102;  Wright  v.  Freeman, 

20  Md.  188;  Cambell  v.  Wilson,  8  £.  6  H.  &  J.  477.    See  Kenyon  v.  Nichols, 

294;  Livett  v,  Wilson,  8  Bing.  115;  Tyler  1  R.  I.  412. 

(a)  Bat  a  grant  cannot  be  presumed  without  the  knowledge  of  the  owners,  or 

from  one  incapable  of  making  it.    As  a  claim  of  title  by  the  settlers;  or  where 

from  a  guardian,  to  continue  beyond  his  there  is  a  usage  for  people  to  collect 

guardiaDship.    Watkins  v.  Peck,  28  N.  near  a  river  for  the  transportation  or 

H.  360.  sale  of  lumber,  and  they  have  no  other 

An  application  within  twenty  years,  to  purpose  in  view  than  a  mere  temporary 
purchase  the  right,  negatives  an  adverse  use.  Hence,  where  a  spot  on  the  bank 
enjoyment  and  the  presumption  of  a  of  a  river  was  claimed  as  a  public  land- 
grant,    lb.  ing-place,   but  no  definite   limits  were 

In   Pennsylvania,   an    enjoyment  for  proved,  and  a  usage  was  shown  to  de-^ 

twenty-one  years  raises  the  presumption  posit  lumber  on  the  lot  adjoining  for 

of  a  grant,  whether  the  land  is  enclosed  many  rods  upon  the  bank,  and,  within 

or  open,  cleared  or  woodland.    Worrall  one  mile,  there  were  four  other  places 

V.  Rhoads,  2  Whart.  427;  Newman  v.  called  and  used  as  landings,  and,  till 

Butter,  8  Watts,  51.  within  a  short  period,  the  owners  lived 

But  it  has  been  said.^  in  Maine,  that,  out  of  the  State;  held,  the  public  right 

in  general,  the  cases  relating  to  the  pre*  was  disproved.    Bethum  v.   Turner,  1 

sumption  of  a  grant  are  inapplicable  to  Greenl.  HI. 

lauds,  a  great  portion  of  which  has  never        (c)   An  easement  may  arise,  under 

been  improved;   where  the  proprietors  a  parol  agreement,  from  adverse  uso. 

live  at  a  distance,  and  settlements  are  Steams  v.  Jones,  12  Allen,  582. 
made  on  small  portions  of  large  lots, 
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the  question  is  for  the  court,  not  for  the  jury.  Nor  can  the 
defendant  allege  that  he  has  flowed  the  lauds  by  wrong,  and 
therefore  adversely,  and  not  by  virtue  of  his  statutory  right. 
The  fact,  that  no  complaint  has  ever  been  filed  before,  is  imma- 
terial. It  is  like  the  case  of  a  lessee  who  promised,  but  has 
never  been  called  on,  to  pay  a  stated  rent.^ 

^7.  As  an  easement  may  be  gained  by  twenty  years'  use,  upon 
the  presumption  of  a  grant;  so  it  may  be  lost  by  twenty  years' 
disuse,  upon  the  presumption  of  a  release.  But  it  seems  a  mere 
noTirtiser  is  not  of  itself  sufficient  to  produce  this  effect,  without 
some  act  by  the  party  charged  by  the  easement,  which  is  incon- 
sistent with  or  adverse  to  it.  Whether  the  right  has  been  aban- 
doned, is  a  question  of  fact  and  intent  for  the  jury.  The  statr 
ute  of  limitations  is  held  to  be  no  bar.  By  the  civil  law,  the 
right  to  a  servitude  could  be  forfeited  only  by  the  erection  of 
buildings  of  a  solid  and  permanent  character,  which  obstructed 
it,  with  permission  of  the  owner;  or  else  of  buildings  of  a  dif- 
ferent description,  continued  for  more  than  twenty  years,  by 
an  implied  permission.  Any  act  done  or  permitted  by  the 
owner  of  an  easement,  which  is  inconsistent  with  it,  extin- 
guishes the  easement;  and,  if  extinguished  for  a  moment,  it  is 
lost  forever.* 

^  8.  It  is  said,  public  rights  cannot  be  destroyed  by  long-<5on- 
tinued  encroachments.  A  party  claiming  rights  inconsistent 
with  those  of  the  public  must  put  himself  on  the  ground  of  pre- 
scription, or  authority  from  the  government.*  On  the  other 
hand,  twenty  years'  enjoyment  will  not  authorize  the  use  of  an 
individual's  soil  upon  navigable  water,  as  a  public  landing-place, 
against  his  will,  either  upon  the  ground  of  prescription  or  dedi- 
cation.* 

§  8  a.  A  grantee  of  the  right  to  dig  ore  does  not  lose  it  by 
mere  non-user  for  forty  years,  there  being  no  act  of  adverse 

*  Tinkham  v.  Arnold,  8  Greenl.  120;  Proprs.,  &c.,  4  Wash.  Cir.  601;  St.  2& 

Seidensparger  v.  Spear,  6  Shepl.  128.  8  Wm.  IV,  ch.  71 ;  Carr  v.  Foster,  8  Ad. 

■  Jennlaon  t».  Walker,  11  Gray,  428;  &  El.  (K.  S.)  681;  Parkins  v.  Dunham, 

Lawrence  v.  Obee,  8  Camp.  514;  2  Ev.  8  Strobh.  224. 

Poth.   180}    8  Kent,  448-9;   White  v,  *  Arundel  v.  M'OuUoch,  10  Mass.  71. 

Crawford,    10   Mass.    188;    Haight   v,  *  PearsaU  •.  Poet,  20  Wend- 111. 
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enjojmient  on  the  part  of  the  owner  except  occupying  and  cul- 
tivating the  land.^ 

§  8  b.  One  who  purchases  a  servient  estate,  after  extinguish- 
ment of  the  easement,  is  not  liable  for  obstructing  the  easement, 
to  a  subsequent  purchaser  of  the  dominant  estate.'(a) 

^  9.  The  extinguishment  of  an  easement  may  take  place  by 
act  of  God,  of  the  law,  or  act  of  party.  The  last  may  extin- 
guish, where  the  two  first  would  only  suspend  the  right;  and 
will  be  construed  strictly  against  the  party.  If  the  owner  of  a 
servitude  buys  the  land  to  which  it  is  incident,  and  re-sells  it 
without  reservation,  the  servitude  is  extinct.  But  if  an  obstruction 
is  erected  by  another  person  between  the  land  and  the  service, 
the  latter  is  merely  suspended  till  the  obstruction  be  removed. 
The  servitude  is  extinguished  by  a  permanent  obstruction 
erected  by  or  with  consent  of  the  party,  or  by  voluntary  acqui- 
sition or  acceptance  of  an  incompatible  right;  and  it  cannot  be 
revived.    The  principle  does  not  apply,  where  the  obstruction 

'  Arnold  tr.  Sterens,  24  Pick.  106.  *  Ballard  v.  BaUer,  80  Maine,  04. 

(a)  Claim  of  an  easement  in  land  ad-  ment  of  an  easement,  for  less  than  a 
joining  the  mill  of  the  plaintiff,  on  the  whole  year,  does  not  prerent  altogether 
ground  that  from  ^822  to  1846  the  pre-  the  operation  of  see.  2  of  Stat.  2  and  8 
mises  had  been  nsed  by  him  as  part  of  Wm.  lY,  ch.  71,  instances  of  snch  inter- 
bis  mill-yard,  to  lay  logs,  &c.,  upon,  rnption  are  material  for  the  consideration 
The  defendant  offered  evidence,  that  of  the  Jury,  on  the  issue,  whether  the 
from  1829  to  1884,  both  inclusive,  no  enjoyment  has  been  of  right.  Eaton  v. 
such  use  of  the  premises  was  made.  Swansea,  &c.,  6  Eng.  L.  &  Eq.  840. 
Held,  this  interruption  would  be  suifl-  In  case  against  a  water- works  com- 
cient  to  prevent  any  prescriptive  right,  pany,  incorporated  for  the  obstruction  of 
though  the  premises  remained  unoccu-  a  water-course,,  the  issue  being,  whether 
pled  from  1822  to  1846,  except  by  the  the  enjoyment  of  the  water-course  by 
plaintiff,  though  no  notice  was  given  him  the  plaintiff  had  been  of  right,  evidence 
to  cease  the.  occupation,  no  act  done  by  was  given  for  the  defendants,  that  they 
the  owner  of  the  land,  indicating  an  in-  had  at  different  times  interrupted  the 
tention  to  interrupt  or  disturb  him;  and  plaintiff  in  taking  water;  and,  a  servant 
though  he  nsed  the  premises  for  the  of  the  plaintiff  having  removed  a  stone 
above  purposes  more  than  twenty  years,  which  prevented  the  water  from  flowing 
exclusive  of  the  period  omitted,  provided  into  the  plaintiff's  meadow,  an  informa- 
the  omission  did  not  arise  from  an  aban-  tion  was  laid  by  the  defendants  against 
donment  of  his  claim.  Pollard  v.  Barnes,  the  servant,  for  drawing  off  water  from 
2Cush.  191.  the  water-works,  contrary  to  the  act, 

Mortgage  of  land,  after  granting  an  and  he  was  convicted.    The  plaintiff's 

easement  thereon.    The  mortgagee  fore-  son  attended,  at  his  father^s  desire,  before 

closed,  not  making  the  owner  of  the  the  magistrates,  and  paid  the  flue;  and 

easement  a  party.    Held,  the  easement  the  plaintiff  did  not  appeal,  an  appeal 

was  not  extinguished.    Combs  v.  Stew-  being  given  by  the  act.    Held,  the  infor- 

art,  10  B.  Mon.  468.  mation  and  conviction  were  admissible 

Although  an  interruption  in  the  enjoy-  against  the  plaintiff.    lb. 
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is  for  a  temporary  purpose,  though  solid,  nor  when  peimanent, 
if  it  is  in  aid  of  the  former  easement,  though  both  cannot  be 
used  at  once.  An  extinguishment  takes  place,  a  forCiori^ 
where  a  third  person  has  purchased  the  land,  during  its  sus- 
pension, ^(a) 

^  10.  An  easement  may  be  extinguished  by  the  location  of  and 
extinguishment  of  a  highway.' 

§  10  a.  ''Upon  a  severance  of  tenements,  easements  used  as 
of  necessity,  or  in  their  nature  continuous,  will  pass  by  impli- 
cation; but  easements,  used  from  time  to  time  only,  do  not  pass, 
unless  the  owner  shows  an  intention  that  they  should" — ^as  in 
case  of  a  right  to  use  a  well.^ 

§  11.  An  easement  for  the  public  in  the  land  of  others  is  not 
personal  estate,  but  a  franchise,  holden  by  the  commonwealth 
for  the  benefit  of  all  the  citizens.^  But  the  right  of  navigation 
on  a  public  stream  is  not  ''real  estate;"  neither  is  it  a  "public 
easement,"  in  the  sense  of  an  incorporeal  hereditament^ 

§  12.  The  nature  of  the  title,  acquired  by  a  license  to  enter 
and  improve  land,  has  been  already  considered  in  connection 
with  the  subject  of  Lease,  (See  ch.  15,  s.  67,  n.)  A  license  is 
also  analogous  in  some  points  to  an  easement,  although  the 
privilege  arising  out  of  it  has  been  very  variously  treated  in 
different  cases.  The  general  rule  is  stated  to  be,  that,  where 
one  man  gives  to  another  a  parol  licence  to  do  an  act,  the  effect 
of  which  will  be  to  impair  the  light  or  air  of  the  former,  thia 
license  is  not  revocable  after  the  act  has  been  done;  and  even  a 
bill  in  equity  may  be  brought  to  enforce  the  contract  But 
where  the  act  to  be  done  is  in  its  nature  temporary,  as,  for 
instance,  the  erection  of  a  dam,  and  this  afterwards  falls  to 
decay;  no  right  remains  for  the  erection  of  a  new  one.    And 

'  Taylor  v.  Hainpton,  4  McGord,  102,        *  Per  Erie,  C.  J.,  PoMen  v.  Bastard, 
8-6-7.     See  LaniUibeuve  v.  Cosgroye,    Law  Rep.  (£ng.)  Mar..  1866,  p.  160. 
18  La.  Ad.  828.  *  Spearv. Bicknell,5Ma88. 119;  Strout 

'  Miusey  v.  Union,  Sic.,  41  Me.  84.         v.  Berry,  7,  885. 

*  Barnard  v,  Hinkley,  10  Mich.  468. 

(a)  Conveyance  by  A  to  B,  bis  beirs  continued,  though  all  of  A's  building, 
and  assigns,  of  the  right  to  balld  the  except  the  west  wall,  had  been  burnt; 
east  wall  of  his  house  on  the  top  of  the  and  therefore  A  could  not  maintain  eject- 
west  wall  of  A's  house.  Held,  this  ere-  ment  for  the  land.  Brondage  o.  Wamery 
ated  a  mere  easement,  but  that  it  stUl  2  Hill,  146. 
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some  cases  have  held,  that  an  easement,  as,  for  instance,  a  right  to 
hunt  or  fish,  cannot  pass  by  a  parol  or  even  a  written  but  unsealed 
license,  though  acted  upon;  but  the  license  may  be  revoked.^ 
An  easement  is  said  to  be  a  permanent  interest  in  another's 
land,  with  a  right  at  all  times  to  enter  and  enjoy  it,  and  must 
therefore  be  founded  upon  a  grant  by  deed  or  writing,  or  upon 
prescription.  But  a  license  is  an  authority  to  do  a  pai'ticular  act, 
or  series  of  acts,  upon  another's  land,  without  any  estate  there* 
in.  It  is  founded  in  pei*sonal  confidence,  and  not  assignable. 
Hence,  a  license  may  arise  by  parol.  Chancellor  Kent  is  of 
opinion,  that  the  distinction  above  named  is  quite  subtle,  and 
difficult  to  be  understood;  and  he  mentions  several  cases  on  the 
subject,  which  seem  not  easily  reconcilabIe.^(a) 

'  Webb  «•  Paternoster,  Palm.  71;  2  *  8  Kent,  452;  Fubr  v.  I>ean,  26  Mii. 

Eq.  Gas.  Abr.  522;  Short  tr. Taylor,  lb.;  116;  Honston  v.  Laffee,  46  N.  H.  605; 

IVinterv.Broekwell,  8E.806;  Le  Fevre  Selden  v.  Delaware,  &c.,  29  N.  T.  (2 

V    Same,  4  Ser.  &  R.  241;  Rerick  v.  Tiffa.)  684;  Wood  v.  Lake,  Sayer,  8; 

Kerne,  14,  267;  Bridges  v.  Blanchard,  8  Sugd.  on  V.  &  P.  56;  Tayler  v.  Walters, 

Kev.  b  Man.  691;  Cocker  v.  Cowper,  1  7  Tann.  878;  Cook  v.  Stearns.  11  Mass. 

Cromp.  Mees.  &  Ros.  418;  Bird  v.  Uig-  538;  Bicker  v.  Kelley,  1  Greenl.  117; 

gineon,  4  Nev.  b  Man.  505.    And  nee  Clement  v.  Durgin,  5,  9. 
Hepbnrn  v.  McDowell,  17  S.  &  R.  888; 
Liggins  V.  Inge,  7  Bing.  662. 

(a)  An  easement  is   not   lost  by  a  (Palm.  71;  Poph.  151,)  whlcb  decides 

license  from  the  owner  of  the  land ;  but  that  a  parol  license  to  stack  hay  upon 

the  license  is  evidence  that  the  use  was  not  land  is  a  charge  upon  the  land  in  the 

adverse.  Perriuv.6artield,87yerm.804.  hands  of  everybody,  but  that  It  is  coun- 

It  is  held  in  Vermont,  that  a  license  termandable,  unless  a  time  certain  bo 

from  one  man  to  another  to  erect  a  build-  fixed  for  its  enjoyment — **  as  if  I  license 

ing  on  land  of  the  former  cannot  be  one  to  dig  clay  in  my  land."    It  is  said 

revoked,  so  as  to  prevent  the  latter  from  this  case  was  prior  to  the  statute  of 

entering  to  remove  it.  Barnes  v.  Barnes,  frauds;  that  stacking  hay  upon  land  and 

6  Term.  887.  digging  clay  in  it  are  widely  different 

The  conrt  in  Maryland,  in  the  case  of  acts;  and  the  question  is  made,  whether 

Hays  V.  Richardson,  (1   Gill  &  John,  an  oral  license  to  dig  coal  for  five  bun- 

882,)  enter  into  an  examination  of  the  dred  years,  and  have  the  sole  use  of  the 

authorities  relating  to  the  nature  of  the  land,  would  not  create  an  interest  in  the 

interest  created  by  a  license.    In  Wood  land.    1  G.  &  J.  882-8.    In  Taylor  v, 

V.   Lake,  (Say,  8.)  there  was  a  parol  Water,  (7  Taun.  884,)  Gibbs,  Ch.  J., 

agreement  that  A  should  have  liberty  to  says,  a  license  to  enjoy  a  beneficial  privi- 

stack  coals  on  land  of  B  for  seven  years,  lege  on  land  does  not  create  an  interest 

and  have  the  sole  use  of  this  part  of  B's  in  the  land,  and  is  good  without  writing, 

close.    This  was  held  to  create  neither  But  in  Fentiman  v.  Smith,  (4  £.  107,) 

an  estate  nor  interest  ta  or  out  of  land,  where  A  gave  B  a  parol  permission  to 

It  is  remarked  upon  this  case,  that  the  pass  water  to  B's  mill  by  a  tunnel  over 

same  construction  must  have  been  given,  A's  land,  which  A  assisted  to  make,  and 

if  the  license  had  been  for  ninety-nine  afterwards  obstructed  the  water;  held, 

years,  renewable  forever.    In  Crosby  v.  the  right  could  not  pass  without  deed. 

Wadsworth,  (6  £.  602,)  a  parol  sale  of  Mr.  Sugden  (Sug.  Vend.  57)  says,  the 

growing  grass  was  held  void.    The  case  case  of  Wood  v.  Lake  u  in  the  very  teeth 

Ui  Say  relies  upon  Webb  «.  Paternoster,  qfthe  statute.    In  Thompson  9.  Gregory, 

6 


88  AHESIGAN   LAW  OF  BEAL  PBOFEBTT. 

(4  Jobn.  81,)  the  right  to  overflow  land  not  the  grant  of  an  easement  npon  the 

by  erecting  a  dam  was  held  to  be  an  in-  grantor's  land,  but  a  permission  to  the 

corporeal  hereditament,  and  to  pass  only  grantee  to  use  his  own  land  in  a  way  in 

by  deed — certainly  not  without  writing,  which  he  would  have  a  right  to,  but  for 

since  the  statute  of  frauds.    From  this  the  plaintiff's  easement.''    6  B.  &  G.  233. 

examination  of  cases,  the  court  in  Mary-  It  was  further  remarked  upon  the  cases 

land  conclude,  that  the  act  providing  for  of  Webb  v.  Paternoster.  Wood  v.  Lake, 

the  execution  and   recording  of  deeds  und  Taylor  v.  Waters,  that  they  were 

precludes  any  parol  license  relating  to  not  cases  of  a  freehold  interest,  and  the 

laud.    The  object  of  the  statute  is  **to  objection  was  not  taken  that  the  right 

secure    the    est^ites   of   purchasers." —  lay  in  g^ant,  and  therefore  could  not  pass 

Hence,  all  rights,  incumbrances  or  con-  without  deed.     lb. 

veyauces,  touching  or  connected  with  The  tenant  of  a  frame  building,  which 

laud,  must  be  recorded.   The  act  includes  had  extended  over  an  adjoining  lot  more 

not  only /an^,  like  the  statute  of  frauds,  than  twenty-one   years,  was  informed 

but  tenements  aad  hereditaments.    1  G.  that  a  survey  had  been  made  by  order  of 

8l  J.  884.  the  adjoining  owner,  with  the  intention 

In  the  same  State  it  is  held,  that  the  of  building  on  the  true  line.    He  ex 
release  of  a  way  by  parol  is  a  mere  pressed  his  satisfaction,  declined  to  ex- 
license,  which  is  revocable.    Wright  v.  amine  the  survey,  and  told  the  owner  of 
Freeman.  5  H.  &  J.  467.  the  other  lot  to  go  on  and  put  up  the 

Another  important  case  upon  this  sub-  wall.  Held,  after  commencement  oi  the 
ject,  is  that  of  Hewlins  v.  Shippam,  (5  work  the  license  became  irrevocable,  and 
Barn.  &  Cress.  221).  In  this  case,  A  ejectment  did  not  lie  for  the  land  cov- 
gave  a  license  and  authority  to  B,  his  ercd  by  the  new  party-wall.  Marsh  «• 
heirs  and  assigns,  to  make  a  drain  across  Weekerly,  1  Harr.  260. 
A's  yard,  for  the  passage  of  water  from  An  executory  agreement  between  an 
a  scullery  belonging  to  B.  In  an  action  individual  and  a  raitroad  company,  that 
against  A  for  obstructing  the  drain,  the  the  latter  shall  continue  to  stop  with 
declaration  stated  the  license:  1.  As  their  cars  at  a  particular  place  ac(jaoent 
indefinite  as  to  time.  2.  To  last  while  to  the  property,  is,  in  substance,  the 
A  should  have  possession  of  the  land,  grant  of  an  easement  or  servitude,  bind- 
8.  To  last  so  long  as  should  be  requisite  ing  upon  the  property  of  the  company, 
for  the  convenient  occupation  of  B's  and  an  interest  in  land,  required  by  the 
house.  Held,  an  authority  given  in  either  statute  of  frauds  to  be  in  writing.  Such 
of  these  forms  would  create  an  uncertain  an  agreement  by  parol  would  also  be 
interest,  which,  in  construction  of  law,  void  by  the  statute  of  frauds,  as  not  to 
is  a  freehold  for  life.  Hence,  although  be  performed  within  one  year.  Pitkin  v. 
the  license,  till  countermanded,  would  Long  Island,  &c.,  2  Barb.  Gh.  221. 
excuse  B  from  a  trespass  in  entering  A's  A  municipal  corporation,  owning  the 
land,  it  was  insufficient  to  sustain  this  land  on  the  shore  of  a  river  or  harbor, 
action,  which  must  rest  on  title.  Bay-  conveyed  to  A  the  land  under  water, 
ley,  J.,  remarked,  (5  B.  &  G.  229,)  that  from  high  water  mark,  '*  reserving  so 
a  right  of  way  or  of  passage  for  water,  much  of  the  same  as  would  be  necessary 
even  where  it  is  not  an  interest  in  land,  to  make  Washington  street  sixty  feet 
is  an  incorporeal  hereditament,  Het  in  wide,  and  West  street  seventy  feet  wide." 
grant,  and  certainly,  if  freehold,  and  it  In  the  deed  were  covenants  of  A,  in  re- 
seems  even  though  less  than  freehold,  spect  to  the  building  of  wharves,  &c., 
cannot  pass  without  deed.  8  £.  809.  and  the  corporation  covenanted  therein, 
(To  this  point  the  following  authorities  that  A  and  his  heirs,  performing  their 
were  cited:  Co.  Lit.  9  a,  42  a,  86  a,  169;  covenants,  **  should  and  might,  at  all 
Touch.  281-2;  2  RoUe's  Abr.  62;  9  Co.  times  thereafter,  have  and  enjoy  the 
9;  Gilb.  Evi.  96;  Bolton  v.  Bishop,  &c.,  2  wharfage,  and  benefits,  and  advantages 
H.  Bl.  269;  Rumsey  v.  Rawson,  1  Ventr.  growing  or  arising  from  the  wharves  to 
18-26  [which  was  a  case  of  license]),  be  erected."  Held,  the  deed  conveyed 
An  important  distinction  was  taken  be-  to  A  conditionally  an  interest  in  the 
tween  this  case  and  that  of  Winter  o.  bulkhead  or  wharf  at  the  end  of  the 
Brockwell,  in  which  A  had  the  privilege  streets,  which  was  real  property,  an  in- 
of  a  light  opening  upon  B's  land,  and  corporeal  hereditament;  and  was  not  a 
consented  to  B*s  obstructing  it,  whereby  mere  personal  covenant.  Boreele.  City, 
B  incurred  an  expense;  and  it  was  held,  &c.,  2  Sandf.  662. 
that  A  could  not  retract  his  consent  As  to  easements,  see  St.  2  and  8  Wm. 
without  reimbursing  B.    '*  This  case  was  IV,  ch.  71. 


WATS.      PBIYATE  WATS.  83 


CHAPTER  LXI. 

WATS.      PRIVATE   WATS. 

1.  Definition.  18.  Ways  in  groflii  and  appendant. 

2.  Classification.  19.  Privileges  and  appurtenances — ^wher 
'  8.  Private  ways— coarse  and  termina-  ther  a  waj  passes  under. 

tions— construction  of  languagte-^  20.  How  ways  may  be  nsed — party  has  no 
nncertainty,  &c.  right  to  go  beyond  the  ierminut. 

6.  How  acquired — by  prescription.  24.  Or  out  of  the  way,  though  impassa- 
8.  How  lost — ^abandonment,  release,  Stc.  ble;  distinction  between  ways  in 

11.  By  grant.  this  respect. 

18.  By  necessity— general  doctrine;  aris-  27.  Extinguishment  of  way  by  unity  of 
iuR  from  the  levy  of  an  execution ;  possession, 

construed  strictly.  29,  n.  Laying  out  of  private  way. 

§  1.  A  RIGHT  of  way  is  the  privilege  which  an  individual,  or 
a  particular  class  of  individuals,  such  as  the  inhabitants  of  a  vil- 
lage, may  have  of  going  over  another  person's  ground.  Though 
in  common  parlance  not  called  real  estate,  it  is  an  incorporeal 
hereditament  of  a  real  nature,  and  falls  within  these  terms,  as 
used  in  a  statute.  It  is  said  to  be  only  an  easement  upon  the 
land  of  another;  an  accommodation  which  none  can  claim  vntk" 
out  equivalent,'^  Hence  trespass  does  not  lie  for  an  obstruction. 
On  the  same  principle,  if  freehold,  it  must  be  created  by  deed.^(a) 
It  may  be  attached  to  a  house,  entry,  gate,  well,  or  city  lot,  as 
well  as  to  a  country  farm.^ 

^  Rowland  v.  Wolfe,  1  Bai.  58.  lins  v,  Shippam.  6  Bam.  &  Cress.  221 ; 

'  Conner  v.  New,  &c.,  1  Black.  (Ind.)  Wright  v.  Freeman,  6  Har.  &  J.  475}  12 

45;  Lazaretto,  &c.,  Ashm.  421 ;  8 Cruise,  Wend.  98;  20,  99. 

72;  Spear  tr.Bickneil,  5  Mass.  129;  How-  '  8  Kent,  436. 

(a)  Conveyance  under  seal  as  follows:  in  the  field  on  which  said  road  will  pass; 

''  I  hereby  authorise  R  to  open  and  con-  said  road  and  bridge  being  intended  as 

tinue  open  a  road  through  my  field,  be-  well  for  public  use  as  for  that  of  Ri  and 

ginning,  &c.,  as  also  to  build,  keep  in  to  continue^  till  R  and  myself  shall  agree 

repair  and  nae  a  bridge  oyer  the  branch  it  shall  be  shut  or  altered."    Held,  this 
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^  2.  Ways  are  said  to  be  of  three  kinds.  First,  a  footway.(a) 
Second,  a  footway  and  horseway,  vulgarly  called  in  England  a 
pack  and  prime  way.  Third,  a  cartway;  which  is  either  reffia 
via,  the  king's  highway  for  all  men,  or  communis  strnta,  belong- 
ing to  a  city  or  town,  or  between  neighbors  and  neighbors.^ 
It  seems,  any  way  which  is  common  to  the  whole  people  is  a 
highway,  whether  leading  directly  to  a  market  town  or  only  from 
town  to  town.  So  also  any  cartway.  But  a  way  to  a  parish 
church,  or  to  the  common  fields  of  a  town,  or  to  a  village,  which 
terminates  there,  is  a  private  way.  And  whether  a  way  is  a 
highway  or^not,  depends  much  upon  reputation. 

§  3.  A  man  may  prescribe  for  a  way  from  his  house  through 
a  certain  close  to  the  church;  though  owning  lands  which  adjoin 
the  house,  and  which  he  must  first  pass.  For  the  general  pre- 
scription shall  be  applied  only  to  the  lands  of  others.'  So  one 
may  have  a  right  of  way  through  a  church-yard.^  One  man 
cannot  claim  a  way  over  another's  ground  from  one  part  thereof 
to  another;  but  only  from  one  part  of  his  own  land  to  another.^ 

>  1  Inst.  66  a.  See  Cowling  v.  Higgin-'      *  Jcnk.  Gent.,  8  Ga.  94. 
son.  4  Mees.  &  W.  246.  *  Staple  v.  Heydon,  6  Mod.  8. 

*  Slowman  v.  West,  Palm.  R.  887; 
Senhouse  v.  Christian,  ]  T.  R.  670. 

* 

was  the  grant  of  an  incorporeal  heredita-  by  becoming  a  highway.  lb.  Bat,  in 
ment,  to  last  till  both  parties  should  agree  Massachusetts,  a  way  leading  to  build- 
to  discontinue  it,  and  must  be  acknow-  ings  is  extinguished  by  a  highway  located 
ledged  and  recorded.  Hays  v.  Richard-  over  the  site  of  such  buildings.  Hancock 
son,  1  Gill  &  J.  866.  v.  Wentworth,  6  Met.  446. 

(a)  In  1818,  commissioners  wore  em-  In  Massachusetts,  a  town  cannot  lay 

powered  by  a  local  actio  stop  up  any  out  a  private  way,  "to  be  used  only 

public  road  or  footpath  in  T.,  subject  to  during  the  time  of  sleijj^ing."    Holoomb 

appeal.    They  made  an  order  for  stop-  v.  Moore,  4  Allen,  629. 

ping  up  a  footpath  in  T.,  which  was  con-  In  Tennessee,  public  wa3r8  are  divided 

tinned  as  a  footpath  in  S.    The  footpath  into' three  classes — stage,  wagon,  and 

in  S.  hereby  became  useless  as  a  public  those  for  a  single  horse  and  rider.    Ten. 

thoroughfare.    Held,  they  had  not  ex-  St.  1821,  p.  10. 

ceeded  their  power,  and  the  remedy  of  In  Pennsylvania,  there  la  a  distinction 

the  parties  injured  was  by  appeal;  and  between  a  right  of  way,  and  a  prwmte 

that  the  part  of  the  footway  in  S.  was  road;  as,  for  instance,  a  road  running 

not  destroyed  as  a  footway,  although  left  ttom  a  navigable  river  to  the  highway. 

M  ti  eulde  9ac»    Gwyn  v,  Uardwicke,  86  Ashm.  417. 

£ng.  L.  &  £q.  646.  In  Louisiana,  the  right  of  way  through 

In  England,  there  is  also  a  class  of  an  alley  is  a  ducorUinuou$  servitude,  and 

ways  known  as  occupation  ways.  Brown-  can  under  no  circumstances  result  from 

low  V,  Tomllnson,  1  Mann.  &  G.  484.  the  "de$tination  du  pSre  de  famtlU** 

Such  a  way  does  not  lose  its  character  Cleria  v,  Tieman,  16  La.  An.  816. 
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A  way  may  be  appurtenant  to  an  island,  though  separated  from 
the  main  land  by  a  navigable  river.^ 

§  4.  It  has  been  said,  that  a  right  of  way,  ex  vi  termini^  imports 
a  right  to  pass  in  a  particular  direction^  and  not  the  right  to 
change  such  direction  at  pleasure.*  {Infra,  sec.  20.)  Thus,  to 
an  action  of  trespass  yu.  claus.  freg.^  A  pleaded  a  right  of  way 
by  prescription,  from  the  upland,  across  B's  salt  marsh,  (the 
l<Hms  in  quo,)  to  A's  marsh,  where  most  convenient  to  A,  and  least 
prejudicial  to  B;  also  the  same  right  by  non-existing  grant. 
Held,  as  a  custom,  the  right  claimed  would  be  unreasonable, 
uncertain,  productive  of  litigation,  and  therefore  void;  and 
that  A's  habit  of  passing  over  the  land  in  different  directions, 
however  long  continued,  could  neither  give  a  right  to  do  so, 
nor  a  specific  right  of  way  in  one  course.  A  grant,  in  the  words 
of  the  plea,  would  authorize  the  grantee  to  elect  the  course  of 
the  way,  but  not  to  change  it  afterwards.^  But  it  has  been 
since  held,  that  to  an  action  of  trespass  the  defendant  may 
plead,  that  he  owns  an  adjoining  close,  and  has  as  appurtenant 
a  right  to  pass  in  all  directions  over  the  plaintiff's  close.^  And 
the  distinction  is  made  that,  where  a  way  is  granted  without 
designating  the  place,  long  continued  usage  fixes  it,  and  the 
gi-antor  cannot  alter  its  course.  But  if  altered,  and  if  the 
grantee  uses  the  new  way,  his  assent  to  the  alteration  is  pre* 
sumed.^ 

^  5.  Under  the  grant  of  a  way  to  cross  the  land  of  the  gran- 
tor, the  grantee  has  no  right  to  enter  at  one  place,  go  partly 
across,  and  come  out  at  another  place  on  the  same  side  of  the 
lot,  for  the  purpose  of  avoiding  a  hill  on  his  own  land;  nor  is 
parol  evidence  admissible  to  show  that  this  was  the  intention 
of  the  parties.  But  a  contrary  construction  is  favored  by  the 
facts,  that  the  grantee's  lot  did  not  adjoin  the  highway,  and 
communicated  with  it  only,  by  a  way  at  sufferance,  which  might, 
at  any  time,  legally  be  stopped;  and  that  there  had  been  either 

*  Ashm.  421.  '  Jones  «.  Perdral,  6  Pick.  485. 

•  Jones  V,  Perclvsl,  6  Pick.  485;  Ar-  *  Emerson  v.  Wiley,  10  Pick.  310. 
nold  V.  Comman,  50  Penn.  861;  Gentle-  *  Wynkoop  v.  Barger,  12  John.  222. 
man  v.  Soule.  83  111.  272.    See  Hinchlift^ 

9.  Kicmoul,  6  Bing.  M .  11. 
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a  location  of  the  way  at  another  place,  or  a  non-user  for  nearly 
foi-ty  years.^(a) 

'  GoiDBtock  V.  Tan  Deuaeu,  6  Pick.  274;  Newton  v,  NewtoD,  17  Pick.  201; 

168.    See  Gboate  v.  BnrDham,  7  Pick.  Brownell  v.  Dyer,  6  Mat.  227. 

(a)  The  following  cases  lllnstraie  the  partlj  stood,  and  resenrfng  to  himself  a 

construction  of  deeds  of  a  right  of  way:  way  for  carts,  fic,.  npon  condition  that 

A  conveyed  to  B  the  eastern  half  of  B  leave  him  in  nnobstructed  enjoymenl 
A's  dwelling-honse,  with  the  land  nn-  of  the  way.  Held,  the  fence,  erected 
der  the  same,  and  cellar;  also,  a  lot  of  by  A  himself,  was  no  obstmction,  and 
land  eastward  of  the  house,  &c. ;  re-  that  he  could  claim  under  the  reserra- 
serving,  howercr,  the  right  to  **  pass  tion  only  the  portion  not  enclosed  by  it. 
throufrh  said  lot  to  the  outer  cellar-way,  Jackson  v.  Allen,  8  Cow.  220. 
and  through  said  way  and  cellar,"  &c.  Where  premises  are  demised  or  con- 
Held,  that  A  retained  the  right  of  pass-  veyed  '*with  right  of  way  thereto."  It 
ing  through  the  cellar  to  his  own  part  of  may  be  a  question  for  the  jury  what  is  a 
the  house  above,  though  he  should  have  reasonable  use  of  such  right.  Where 
no  business  in  the  cellar.   7  Pick.  274.  a  right  of   way  was   expressed  to  be 

(The  counsel  for  the  plaintiff  (B)  con-  *' through  the  gateway"  of  the  plaintiff 

tended,  that  the  reservation  gave  A  the  (which  gateway  led  to  other  premises  of 

right  of  passing  only  through  B's  into  the  plaintiff),  and,  at  the  time  of  the 

his  oyirn  paH  of  the  ceilar.    The  opinion  lease,  carts  could  come  in  to  load  and 

of  the  court  seems  to  leave  out  of  sight  unload,  and    turn  round    and   go  out 

the  fact  that  A  retained  any  part  of  the  again,  but,  through   alterations  of  the 

cellar ;  the  chief  ground  of  decision  be-  premises,  could  not  now  do  so  without 

Ing,  that  the  word  through  would   be  slightly  trenching  upon  the  plaiutifl's 

wholly  nugatory,  if  A  could  go  only  to  premises;   held,  in  the  reasonable  use 

the  cellar.     Whereas,  upon  the  facts,  of  the  right  of  way  the  defendants  had 

the    plaintiff's    construction    gave    the  a  right  to  do  this;  and  what  was  a  rea- 

word  its  proper  effect,  as  much  as  the  sonable  user  was  for  the  jury.    Hawkins 

defendant's.)  v.  Carbines,  8  Hurl.  &  Nor.  914. 

A  and  B,  being  adjoining  owners,  A  granted  to  B  land  of  unequal  width, 
agreed  by  indenture,  each  to  throw  open  described  as  abutting  on  a  road  on  his 
a  certain  portion  of  his  land  for  a  way ;  own  soil.  The  land  abutted  on  the 
mutually  covenanting  that  the  way ''shall  broadest  part  of  the  road,  but  in  the 
forever  be  kept  open,  clear  of  buildings  narrowest  part  of  it  a  narrow  strip  in- 
or  other  encroachments."  A  memoran-  tervened  between  the  land  granted  and 
dum  was  added,  as  follows:  "A  has  the  road.  Held,  B  had  the  right  of  pass- 
liberty  to  pass  occasionally  for  repairing,  ing  to  the  road  over  this  strip.  Roberts 
and  other  special  purposes,  and  for  light  v.  Karr,  1  Taun.  495. 
and  air  to  his  buildings."  B  might  use  Grant  of  a  free  and  convenient  way, 
the  way  for  passing  as  a  gangway  at  all  as  well  a  horse- way  as  foot- way,  as  also 
times,  and  for  light  and  air,  or  other  for  carriages.  &c.,  in,  through,  over, 
uses,  not  obstructing  A's  privileges  above  and  along,  &c.,  to  carry  coal,  &c.,  or 
described.  B  orocted  a  fence  along  the  other  things  whatsoever.  Held,  the 
line  of  his  own  land,  and  a  gate  at  the  gi*antee  might  lay  a  framed  wagon-way 
street,  for  which  A  brings  his  action,  along  the  land  for  transporting  coals, 
Held,  the  covenant  was  not  restricted  by  this  being  the  most  convenient  mode,  but 
the  memorandum,  and  the  erection  was  not  transverse  roads  across  the  land, 
unlawful.    6  Mas.  227.  Senhouse  v.  Christian,  1  T.  R.  660. 

A  was  the  owner  of  an  alley  twenty-  A  occupied  a  house,  between  which 

four  feet  in  width,  between  lots  of  B  and  and  B's  was  a  strip  of  land  eleven  feet 

€•    B  erected  a  house  upon  his  lot,  run-  wide.    B  grants  to  A  the  right  of  using 

ning  twelve  feet  across  the  alley  at  one  this  strip  as  a  foot  or  carriage  way,  wiih 

end,  and  A  put  up  a  fence  along  the  all  the  liberties,  Sec,  incident  or  needful 

alley,  npon  a  line  corresponding  with  to  its  use,  &c.    Held,  A  might  lay  a 

the  house,  and  so  as  to  narrow  the  alley  flagstone  before  his  door,     (^rrard  «. 

one-half,  or  more.    A  leases  to  B  in  fee  Cooke,  2  M.  R.  109. 

the  whole  twenty-four  feet,  describing  A  deed  contained  this  clause—"  also 

the  land  as  a  lot  on  which  B'a  house  the   privilege  of  passing  <m  A's  (the 
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§  6.  A  right  of  way  may  be  claimed  in  three  modes — ^by  pre- 
scription^  grants  and  necessity]^  and,  under  the  plea  of  right  of 
way,  it  is  held  that  the  defendant,  after  having  undertaken  to 
prove  an  express  grant  or  reservation  of  a  way  by  deed,  may 
prove  one  by  pre8cription.*(a) 

§  7.  Uninterrupted  enjoyment  of  a  way  for  twenty  years, 
without  evidence  that  it  had  been  used  bv  leave,  favor  or  mis 
take,  though  there  be  no  express  claim  or  admission,  is  sufficient 
to  leave  to  a  jury  to  presume  a  grant,  or  to  give  a  right  by  pre** 
scription.(5)    As  where  the  inhabitants  of  a  village  have  time 

'  2  M'Cord,  445;  6  Har.  &  J.  474.        '  Hamilton  v.  White,  4  Barb.  60. 
See  Regina  v.  Tarweaton,  1  Eng.  Law  b 
£qa.  817. 

grantor's)  land  between  the  bnttonwood  borhood.  for  nearly  forty  years.    Held, 

tree  and  A'a  store,  to  the  horse-bam,  as  the  com  men  cement  of  the  way  was 

from  the  highway;  to  be  kept  open,  8ic.,  known,  it  was  not  a  good  way  by  pre- 

for  the  benefit  of  B  (the  grantee)  and  scription. 

A."  A  owned  the  adjoining  land,  upon  A  corporation,  authorized  to  hold 
which  his  store  stood.  The  barn  was  land  for  the  purposes  of  a  canal,  pur- 
wholly  on  B*s  land,  and  the  only  way  chased  land  by  deed  of  warranty,  con- 
then  us(;d  from  the  road  to  the  barn  was  strncted  their  canal  acrosH  it,  and  laid 
across  the  lands  between  the  buttonwood  out  a  road  on  the  bank  in  the  same  gen- 
tree  and  store.  Held,  this  was  not  the  era!  direction,  though  not  entirely  coin- 
reservation  of  a  way  to  A,  but  the  grant  ciding,  with  an  old  way  by  which  the 
of  one  to  B.  Trumbull  v.  Isham,  14  grantor,  who  owned  an  adjacent  estate, 
Conn.  400.  and  other  persons,  had  been  accustomed 

(a)  In  North  Carolina,  ways  are  divi-  to  pass  over  the    land    granted;    and 

ded  into  those  laid  out  by  public  autho-  graded  and  levelled  the  new  road  so  as 

rity,  and  private  ways,  including  ways  to  fit  it  for  all  such  travel,  as  well  as  for 

by  grant  and  prescription.    2  Hay.  802.  their  own  towpath,  and  built  a  bridge 

In  most  of  the  States,  provision  is  made  over  their  canal  so  as  to  preserve  the 

for  laying  out  private  as  well  as  pnblic  connection  of  said  road  with  a  public 

ways,  by  application  to  the  pu^/tc  autho-  highway;  and  the  new  road  obntinued 

rities.    See  tn/V-a,  sec.  29.  for  forty  years,  without  interference  or 

(6)  It  was  remarked  by  the  court  in  objection  of  the  corporation,  to  be  used 

South   Carolina,   in   1828,   (Lawton  v.  as  the  old  one  had  been.    Held,  that,  if 

Kivers,  2  M'Cord,  450,)  that  an  idea  had  the  road  was  not  dedicated  to  the  public, 

prevailed,  that  the  rule,  of  presuming  a  which  it  seems  it  was,  the  owner  of  the 

grant  from  twenty  years'  possession,  was  adjacent  estate  had  such  a  right  of  way 

adopted  in  South  Carolina,  though  the  by  adverse  use  and  possession,  as  raised 

court  knew  of  no  distinct  decision.    In  a  presumption  of  grant  from  the  corpo- 

Hill  V.  McClure,  (2  Const.  424,)  thirty  ration,  which  they  and  those  claiming 

years  were  held  sufficient;  and  proba-  under  them  could  not  now  disturb.  Cur- 

bly  not  less  than  twenty  would  1m  now  ti»  v.  Angler,  4  Gray,  647. 

required.  A  passage-way,  which  extended  from 

In  North  Carolina,  (Bordeaux  v.  Wil-  a  street,  along  and  upon  both  sides  of 

lianison,  2  Hayw.  801,  802,)  to  an  action  the  dividing  line  between  two  lots,  and 

of  trespass  by  A  against  B,  B  pleaded  a  was  the  only  means  of  access  to  the  back 

common  way,  used  by  the  neighborhood,  part  of  either,  was  used  uninterruptedly 

and  leading  to  a  landing  and  public  road,  for  twenty  years  by  the  owners  of  both 

and  a  usage  to  repair  the  way  by  cutting  lots,  without  limit,  restriction,  interrup- 

tlmber  near  for  the  purpose  (which  was  tion  or  objection,  or  any  claim  of  right 

the  act  complained  oO>     It  was  proved,  except  what  might  be  implied  from  such 

that  thi«  way  had  been  used  by  the  neigh-  use;  and  no  mention  of  any  right  of  way 
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out  of  mind  traversed  a  particular  close  or  field,  to  get  to  their 
village  church«^  So  where,  to  an  action  of  trespass  qu»  clous,  freg.f 
the  defendant  pleaded  a  common  highway,  from  time  imme- 
morial, through  the  close;  and  proved  the  existence  of  the  way 
for  sixty  years,  no  evidence  being  offered  of  its  commencement: 
held,  the  plea  was  sustained.'  But,  as  already  remarked,  a 
prescriptive  way  must  not  only  have  existed  immemorially,  but 
the  use  must  have  been  uninterrupted.  Hence,  the  plea  of  such 
a  way  is  not  supported,  if  no  period  is  shown  of  twenty  years' 
continued  use.'(a)    So  where  one  pleads  the  grant  of  a  way  by 

'  Campbell  «.  Wilson,  8  E.  294(  h\ake  *  Odiorne  «.  Wade,  6  Pick.  421. 

V.  Everott,  1  Allen,  248;  8  Cruise,  78;  '  Odiorne  v.  Wade,  5  Pick.  421;  Law- 

Valeqtine  v.  Boston,  22  Pick.  75;  Lan-  ton  v.  Kivers,  2  M'Cord,  446;  Watt  « 

sing  V.  Wiswall,  5  Denio,  218;  Miller  v.  Trapp,  2  Rich.  186. 
Garlock,  8  Barb.  168;  Pierce  v.  Cloud, 
42  Penn.  102. 

was  made  in  any  of  the  conveyaDoes  of  Without  eridence,  the  ei^jojment  is 

either  lot  for  a  mnch  longer  time.  Held,  presumed  to  have  been  in  pursuance  of 

from  such  use  a  grant  must  be  pi'esumed,  au  unquali6ed  g^ant*    Pierce  «.  Oload, 

to  the  owner  of  each  lot,  of  an  easement  42  Penn.  102. 

in  that  part  of  the  passage-way  which  In  an  action  of  trespass  for  entering 

was    upon    the    other    lot.    Barnes   v.  the  plaintiff's  field,  over  which  the  de- 

Haynes.  18  Gray,  188.  fendant  alleged  a  right  of  way  by  user 

Where  a  pass-way  was  opened  for  the  for  more  than  forty  years,  the  pUdntilf 
benefit  of  the  plaintiff  and  others,  in  gave  in  evidence  declarations  of  the  de- 
pursuance  of  a  verbal  promise  to  that  fendant  that  he  held  the  right  of  way  by 
effect  by  the  owner  of  the  soil;  the  pre-  sufferance,  though  other  declaratioiw, 
sumption  is,  that  it  was  used  as  a  matter  inconsistent  therewith,  were  proved,  to 
of  right;  and,  if  such  use  had  continued  the  effect  that  he  would  stand  upon  his 
for  twenty  years,  it  would  have  been  suf-  legal  rights  The  court  declined  to  in- 
flcient  to  have  conferred  an  absolute  right  struct  the  jury,  that  the  evidence,  if 
to  the  easement.  But  as  it  was  sus-  believed,  showed  that  the  way  was  used 
pended  before  the  expiration  of  that  under  favor  and  not  adversely,  and 
period,  no  presumption  of  a  grant  can  charged  that  the  declarations  were  insnf- 
arise.    Hall  v.  M'Leod,  2  Met.  98.  ficient  to  affect  the  defendant's  rights. 

Whether  a  right  of  way  has  been  ac-  Held,  as  the  declarations  were  equivocal 

quired  or  not,  by  an  unintorrupted  user  and  inconsistent,  they  were  not  suffl- 

for  twenty -one  years,  is  a  question  for  cient  to.  repel  the  presumption  of  a  grant, 

the  jury ;  and,  where  such  user  is  proved,  and  the  instruction  of  the  court  was  not 

they  will  be  Justified  in  presuming  it  ad-  erroneous.    lb. 

verse,  unless  it  be  rebutted  by  proof  of  (a)  A  had  adverse  possession  of  a  way 

license  or  agreement.    Steffy  v,  Carpen-  for  two  years;  some  years  after  which 

ter,  87  Penn.  41.  he  conveyed  to  B,  who  had  possession 

Evidence  that  for  more  than  twenty  eighteen  years.  Held,  insufficient  to 
years  there  has  been  a  well-defined  trav-  give  a  prescriptive  right.  Kiibum  v. 
elled  way,  with  ruts  visible  in  some  Adams,  7  Met.  88. 
parts,  though  not  so  worn  by  travel  as  to  In  au  action  of  trespass  to  land,  the 
prevent  the  growth  of  grass,  leading  defendant  pleaded  two  pleas,  founded  on 
from  the  gate  of  a  house  lot  across  a  the  2  &  8  Wm.  IV,  ch.  71,  alleging  en- 
meeting-house  green  to  the  highway,  joyment  of  a  way  over  the  land  fur 
with  no  other  ready  and  convenient  access  twenty  and  forty  years,  respectirely ;  and 
to  the  house,  is  suiHcient  evidence  of  a  offered  evidence  of  tttrr,  commencing 
way  by  prescription  to  be  submitted  to  a  about  forty -eight  years  l)efore  the  corn- 
jury.    Baker  p.  Crosby ,  9  Gray,  421.  menoement  of  the  suit,  and  oantinuing 
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a  lost  deed,  the  plea  must  be  sustained  by  proof  of  an  uninter* 
rapted  use  of  more  than  twenty  years  by  virtue  of  the  deed.^ 
Moreover,  the  way  must  have  been  exilusivehj  used  by  the  party 
claiming  it;  and  not  by  others  also.^({i)  And  the  use  must 
have  been  adverse  and  under  claim  of  right.  The  circumstances 
attending  the  use  must  make  it  appear  that  it  was  established 
for  the  benefit  of  the  claimant,  or  that  its  use  was  accompanied 
by  a  claim  of  right,  or  by  such  acts  as  manifested  an  intention 
to  enjoy  it  without  regard  to  the  wishes  of  the  owner  of  the 
land.'  The  use  may  have  commenced  in  a  tresp^iss.^  It  will 
be  presumed  to  have  been  adverse,  in  the  absence  of  evidence 
to  the  contrary;  more  especially  if  notorious.  But  where  a 
way  is  reserved  by  deed,  and  th6  grantor  and  those  claiming 
imder  him  have  used  it  in  a  mode  nearly  coiTesponding  to  the 
terms  of  the  reservation,  though  long  enough  to  give  a  pre- 
scriptive title;  the  use  must  be  intended  to  have  been  under  the 
deed,  not  adverse,  and  therefore  the  right  will  be  limited  by  the 
the  terms  of  reservation.*(6)    So  the  practice  of  passing  over 

^  Llrett  V.  Wilson,  8  Bing.  115.  «  Sibley  v.  Ellis,  11  Gray,  417. 

*  Day  tr.  Allender,  22  Md.  629;  Com.  *  Harper  v.  Parish,  &c.,  7  Allen,  478; 
V.  Newbnry,  2  Pick.  61;  Miller  v.  Gar-  Atkins  v.  Bordman,  2  Met,  457;  Miller 
lock,  8  Barb.  158.  See  Allen  v.  Ormond,  v.  Garlock.  8  Barb.  153;  Esling  v.  Wil- 
8  £  4.  Hams,  10  Barr,  126. 

*  HaU  tr.  M'Leod,  2  Met.  Ky.  98. 

nntn  within  about  two  years  of  that  was  purposely  left  open,  and  A,  an  ad- 
time,  and  that  there  had  been  no  inter-  Joining  owner,  passed  over  it  more  than 
rnption  by  others.  Held,  the  plea  was  twenty  years,  in  common  with  the  aca- 
not  proved,  and  there  was  no  evidence  demy,  but  oftener  than  any  one  else, 
to  go  to  the  Jury  in  support  of  it.  Low  Held,  a  mere  permissive  use.  though  one 
«.  Carpenter,  6  Eng.  Law  &  Equ.  450.  particular  line  was  more  marked  by  him 
See  Barker  v.  Clark,  4  N.  H.  880;  Hall  than  the  rest  of  the  land,  and  occasion- 
V.  M'Leod,  2  Met.  Ky.  98.  ally  levelled,  when  gullied  by  the  rains. 

Qiuere,  whether  a  plea  is  good,  which  Kilburn  v.  Adams,  7  Met.  88. 

alleges  the  user  to  have  been  for  twenty  A  way  had  been  used  as  a  settlement 

or  forty  years,  as  the  case  may  be,  pre-  road  more  than  thirty  years.    The  land, 

ceding  the  commencement  of  the  suit,  held  by  A,  the  defendant,  was  unen- 

withont  saying  **  nezf  preceding.    lb.  closed  woodland  till  eighteen  years  be- 

(a)  So  the  power  of  a  town  to  lay  out  fom  the  obstruction  complained  of.     It 

a  highway,  and  their  acceptance  of  it,  was  then  cleared  and  enclosed,  leaving  a 

will  not  be  presumed  from  long  use,  nn-  lane,  which  was  sometimes  stopped  by 

less  the  use  is  commensurate  with  the  gates.    Above  the  plantation  of  B,  the 

highway  claimed.    Uninterrupted   use,  plaintiff,  the  lane  was  obstructed  by  B 

acquiescence  and  identity ,  are  said  to  be  and  others,  but  was  used  as  a  ntighbor' 

necessary  for  the  presumption  of  a  grant,  hood  road,  till  recently  stopped  by  B, 

Watrons  «.  Southworth,  5  Conn.  805;  and  used  by  B  till  stopped  by  A.    Held, 

Turnbull  v.  Rivers,  8  M'Cord,  181.  B  had  no  exclusive  right  to  the  way,  it 

(6)  A  tract  attached  to  an  academy  behig  common  tiU  his  own  obstmction; 
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unenclosed  forests,  common  to  all,  is  insufficient  to  give  such 
right.^  (See  ch.  60.)  And  where  the  proprietor  of  land  has  a 
pass-way  through  it  for  his  own  use,  the  mere  permissive  use 
of  it  by  other  persons,  even  for  half  a  century,  does  not  confer 
upon  them  any  right.^ 

^  8.  A  right  of  way  may  be  lost  by  release  or  abandonment 
Non-i;ser  for  twenty  years  amounts  to  an  abandonment,  though 
sometimes  held  not  conclusive,  but  only  presumptive  evidence 
of  such  abandonment,  for  the  jury.^  A  period  of  less  than 
twenty  years  is  held  insufficient,  and  a  period  of  forty  yeai*s 
raises  a  violent  presumption  of  abandonment.\a) 

§  9.  Every  immaterial  change  will  not  destroy  the  identity 
of  a  way.  But  the  question  will  depend  on  the  situation  of  the 
country.*^ 

§  10.  A  way  cannot  be  extinguished  by  a  parol  release*  Such 
release  is  a  mere  license,  which  may  be  revoked.* 

§  10  a.  It  will  be  seen  hereafter,  (chap.  62,  sec.  9,)  that  a 

*  Rowland  v.  Wolfe,  1  B&i.  58;  Watt  *  Hoffman  v.  Savage,  15  Kass.  180; 

V.  Trapp,  2  Rich.  186;  Gibson  v.  Dar-  White  v.  Crawford,  10  Mass.  180;  Com- 

ham,  8,  85.  stock  v»  Van  Deusen,  5  Pick.  168;  Emer- 

'  Hall  9.  M'Leod,  2  Met.  Ky.  98.  son  v.  Wiley,  10  Pick.  810. 

'  Miller    v.    Garlock,    8    Barb.   158;  *  Lawton  v.  Rivers,  2  M'Cord,  445. 

Wright  V.  Freeman  5  Har.  &  J.  467-77.  '  Wright  v.  Freeman,  5  Har.  &  J.  467. 

and  that  the  nser  could  not  be  adverse,  taken  place  from   its   original  course, 

till  the  enclosure,  which  was  but  eighteen  Held,  the  way  was  not  lost.    Cuthbert  v, 

years  before.    Hence  B  could  not  main-  Lawton,  8  McG.  194. 

tain  an  action  against  A.  M'Kee  v.  Gar-  In  Connecticut,  it  is  held,  that  a  long 

rett,  1  Bai.  841.  continued  non-user  is  prima  facU  eri- 

So  where  the  plaintiff  and  other  neigh-  dence  of  the  release  of  a  highway;  as 
boring  occupants  passed  over  unenclosed  where  the  owner  of  the  land  kept  up 
land  of  the  defendant,  and  the  way  was  ba^s  for  ninety  years.  Beardslee  «. 
changed  with  the  fields  and  fences  at  the  French,  7  Conn.  125. 
will  of  the  defendant;  held,  the  plaintiff  In  Pennsylvania,  an  occupation  for 
acquired  no  prescriptive  right  against  the  twenty-one  years,  adverse  to  and  incon- 
defendant.  Turnbull  v.  Rivers,  8  Mc-  sistent  with  a  way,  bars  the  right.  Non- 
Cord,  181 .  user  for  twenty -one  years  has  the  same 

(a)  Where  bne  neglects  to  remove  a  effect.    But  not  for  any  shorter  period, 

house  wrongfully  erected  on  his   own  Yeakle  v.  Nacoj  2  Whart.  128;  Dyerv. 

land,  and  which  obstrucls  a  way  belong-  Depui,  5  Whart.  584. 

!ng  to  him ;  this  is  no  abandonment  of  In  the  same  State,  where  there  has 

the  way.    An  erection  of  the  house  by  been  uninterrupted  use  of  an  alley  for  a 

himself  might  be.    Rogers  v.  Stewart,  5  passage    and    water-course,    less   than 

Term.  215.    A  way  had  been  uninter-  twenty  years;  evidence  is  admissible  of 

ruptedly  used  for  twenty  years.    After-  a  contribution  by  the  parties  using  it,  to 

wards  it  was  used  but  little,   and,  in  the  laying  and  repairing  of  the  pavement 

different  years,  three  or  four  times  ob-  and  fixing  water-pipes  below.    Lewis  v. 

structcd,  and  some  wide  deviations  had  Carstairs,  6  Whart.  198. 
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highway  may  be  created  by  dedication.  It  is  held  that  9k  private 
passway  cannot  be  created  by  dedication;  nor  can  the  establish- 
ment of  a  private  passway  be  construed  to  be  a  dedication  of 
it  to  public  use.^  But  where  by  parol  agreement  the  owners  of 
adjacent  lots  have  dedicated  an  alley  to  the  common  use  of  the 
lots,  and  have  erected  their  buildings  in  reference  to  the  alley; 
the  easement  becomes  appurtenant  to  the  lot,  and  is  not  defeated 
by  the  statute  of  frauds;  and  a  subsequent  purchaser  of  one  of 
the  lots  takes  the  easement  as  an  appurtenance.'(a) 

^11.  Secondly,  a  way  may  be  acquired  by  express  grant.  It 
has  already  been  seen,  that  prescription  itself  proceeds  upon 
the  presumption  of  a  lost  grant.^    See  p.  76. 

§  12.  A  way  in  esse  may  pass  by  bargain  and  sale;  but  a  way 
de  novo  only  by  grant  or  lease. ^(d) 


>  Han  V.  M'Leod,  2  Met.  Ky.  98. 
*  Rhea  v.  Forsyth,  87  Penn.  508. 


'  8  Graise,  78.    See  Durham,  Sec.  v. 
Walker,  2  Ad.  &  £1.  (N.  S.)  940. 
*  Hays  V.  Richardson,  1  Gill  &  J.  866. 


(a)  In  establishing  a  right  of  way,  as  give  an  absolute  title,  nnless  it  has  been 

appurtenant  to  land,  it  is  proper  to  permit  nnder  a  consent  in  writing.   8  Harr.  Dig. 

the  jury  to  take  into  consideration  the  2176. 

acts  of  the  former  owners  under  whom  {b)  A  perpetual  license  to  use  land 

the  plaintiff  claimS;  of  his  tenants  and  for  a  way,  though  executed,  cannot  enure 

of  himself  while  they  respectively  occu-  as  a  grant  of  the  way  at  common  law. 

pied  the  dominant  tenement.    Okeson  o.  Foster  v.  Browning,  4  R.  I.  47. 

Patterson,  6  Casey,  22.  The  grant  of  a  rigtit  of  way,  not  men- 

A  road,  leading  from  the  dwelling-  tinned  in  the  deed,  conveying  the  estate 
house  of  the  plaintiff,  across  the  lands  to  which  it  is  claimed  as  an  incident, 
of  others,  to  a  village,  had  been  used  for  cannot  be  shown  by  evidence  of  the  de- 
travelling  more  than  forty  years,  and  clarations  of  persons,  appointed  to  make 
had  formerly*  been  part  of  a  public  high-  partition  of  lands,  of  which  those  con- 
way.  The  commissioner,  more  than  yeyed  are  a  part.  Trask  v.  Patterson, 
twenty  years  before  the  commencement  29  Me.  499. 

of  the  suit,  had  changed  tlie  route  of  the  The  grant  of  a  yray  involves  a  stipula- 
hlghway,  so  as  to  discontinue  it  at  a  tion  as  to  its  continued  width.  Tudor, 
certain  point,  but  the  plaintiff  and  his  fiu;.  v.  Cunningham,  8  Allen,  189. 
predecessors  in  title  had  continued  to  A  way  by  grant  applies  only  to  lands 
use  and  enjoy  it,  notwithstanding  such  owned  by  the  grantee  at  the  time.  Smith 
discontinuance.  Tho  defendant,  who  oc-  v.  Porter,  10  Gray,  66. 
cnpled  lands  through  which  it  ran,  had  A  deed  of  a  way  passes  onijr  an  ease- 
recently  obstructed  it  at  such*  point,  ment.  Graves  v.  Amoskeag,  &c.,  44  N. 
Held,  the  plaintiff  was  entitled  to  recover  H.  462. 

against    him.    Lansing   v.   Wiswall,    6  A,  right  of  way  is  construed  strictly. 

Denio,  218.  Kaler  v.  Beamao,  49  Me.  207. 

Statute  2  and  8  Wm.  lY,  ch.  71,  s.  2,  The  following  cases  may  be  cited  re- 
provides,  that,  where  a  way  is  claimed  by  lating  to  the  constructions  of  deeds,  by 
prescription,  ff  uninterruptedly  enjoyed  which  rights  of  way  are  created  or  con- 
for  twenty  years,  it  can  be  defeat^sd  only  veyed.  (Supra,  sec.  15,  etc.) 
by  proving  the  fiist  eivjoyment  to  have  A,  owning  two  adjoining  messuages, 
been  more  than  twenty  years  ago,  and  which  iVonted  east  upon  a  street,  in  1703 
that  an  enjoyment  for  forty  years  shall  conveyed  the  soatherl    one  to  B.    The 


'92  AMEBICUK  I4AW  OF  REAL  FBOPEBTT. 

^  13.  Thirdly,  a  right  of  way  may  arise  from  necearity^  which 
is  founded  upon  an  implied  grant.(a)  Thus,  if  A  convey  or 
devise  to  B  laud  wholly  surrounded  by  other  land  of  A,(6)  or 
in  part  by  land  of  A,  and  in  part  by  land  of  C;  B  acquires  a 

way  of  necessity  over  A's  land  to  the  highway,  but  not  over 
C's,(c)  to  be  assigned  by  A  wherever  he  may  see  fit;  and,  if  he 

deed  set  forth,  that  on  the  south  side  passing  and  repassing  over  the  space  of 

there  was  a  gate  and  passage  about  five  twenty  feet  between  the  west  wall  of  the 

feet  wide,  from  the  street  into  the  yard  store  aforesaid  and  the  eastern  Hoe  of 

of  the  messuage.    A  reserves  to  himself,  the    before    created    premises."    Held, 

bis   heirs,  &c.,    the   right   of  passing  these   words   described    the   land,   in, 

through  and  upon  the  gate,  &c.,  for  car-  through    and  over  which  the    grantee 

ryiDg  wood  or  any  other  thing  over  the  should  have  a  right  of  way,  but  not  the 

yard  or  ground  of  the  messuage,  into  limitsof  the  way,  which  should  be  a  oon- 

and   ftom,  the  housing  and  land  of  A,  venient  way  within  those  limits,  adapted 

without  damage  to  B,  his  heirs,  &c.    It  to  the  convenient  use  and  enjoyment  of 

was  also  agreed,  that  B,  &c.,  might  add  the  land  granted  for  any  usefnl  or  pro- 

a  building  backward,  of  a  breadth  equal  per  purpose.    Johnson  0.  Kinnircutt,  2 

to  that  of  the  back  of  the  chimneys  of  Gush.  168. 

the  tenement.  The  owner  of  the  north-  The  owner  of  a  tract  of  land  conveyed 
erly  messuage  enjoyed  the  easement  long  by  metes  and  bounds  the  whole  of  it, 
enough  to  give  a  prescriptive  title,  except  a  strip  on  the  westerly  side,  de- 
Held,  as  the  use  conformed  to  the  deed,  scribing  the  land  granted  as  bound»i  on 
the  easement  was  under  and  not  adverse  the  west  on  "  a  passage  way  reserved  to 
to  the  reservation,  and  must  be  con-  me  to  be  used  as  such,  and  to  be  used  by 
strued  thereby.  Atkins  v.  Bordman,  20  the  grantee  and  his  assigns  as  a  passage 
Pick.  291.  way  in  common  with  myself  and  othm 

In  a  subsequent  case  between  the  same  under  me."  Held,  that  the  grantor  re- 
parties  it  was  held,  that  B  might  build  served  the  fee  in  the  soil  of  the  passage 
over  the  passage,  if  he  did  not  thus  im-  way;  and  that  the  grantee  took  a  ri(^l 
pair  its  convenience  for  the  purposes  of  of  way  therein  appurtenant  to  the  land 
the  reservation;  although  it  thereby  be-  granted  only,  and  had  no  right  to  use  it 
came  a  more  common  resort  to  A's  an-  as  appurtenant  to  other  land  afterwards 
noyance.  lb.,  2  Met.  467.  Held,  ftir-  acquired.  Stearns  v.  Mullen,  4  Gray, 
ther,  the  deed  did  not  precisely  fix  the  161. 

width  of  the  passage,  but  reserved  a  A  deed  to  "H.,  his  heirs  and  assigns." 

suitable  one  for  the  purposes  stated.   lb.  of  a  parcel  of  land  (described)  with  the 

B  having  arched  over  the  passage,  and  buildings  thereon;  granting  to  the  said 

narrowed  it  to  the  width  of  the  old  gate;  H.  the  right  to  pass  and  repass  to  my 

held,  A  was  not  entitled  to  damages,  well  for  water;"  habendum  "the  afore- 

unless  the  alteration  inade  it  materially  granted  premises  to  the  said  M.,  his 

less    convenient.    Also,  that   B    might  heirs  and  assigns,"  gives  M.  a  right,  in 

build  north,  to,  but  not  beyond,  the  line  fee,  to  pass  by  a  reasonably  convenient 

of  the  chimney;  that  B  might  extend  (he  and  direct  path  to  the  well  on  theadjoin- 

old  or  a  new  building  at  pleasure,  leaving  ing  land  of  the  grantor,  if  there  be  no 

a  convenient  passage  across  his  lot  to  other  well  or  pump  used  in  connectioB 

the  other  messuage,  even   after  forty  with  the  land  granted;  and  such  right 

years'  use  of  the  passage,  close  to  the  will  pass  by  lil^  words  in  a  deed  t^xm 

rear  of  the  old  building;  because  the  H.  of  the  same  land.    Pratt  «. 'Sanger, 

deed  explained  the  use,  and  rebutted  the  4  Gray,  84. 

prescriptive  title  to  a  passage  in  that  (a)  There  must  be  a  grant  or  rtterwi' 

precise  place;  and  that  B  might  raise  the  fum-    Tracy  9.  Atherton,  85  Verm.  52. 

building  to  any  height.    lb.  (6)  This  case  is  sometimes  spoken  of  as 

The  owner  of  a  block  of  stores,  and  the  only  way  of  necessity.    Turnbull  v. 

adjoining  land,  conveyed   part  of  tbe  Rivers,  8  M'Gord,  181. 

land,  parallel  with  and  twenty  feet  from  (c)  But  see  Trask  v.  Patterson,  29 

the  block,  ''  together  with  the  right  of  Maine,  499.    Where  A  eoovejed  to  B  a 
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neglect  to  do  it,  by  B:(a)  upon  the  principle,  that  a  deed  shall 
be  taken  most  strongly  against  the  grantor;  that,  when  a  man 
grants  anything,  he  is  held  to  have  granted  whatever  is  neces- 
sary to  the  use  and  enjoyment  of  the  thing  granted;  and  that 
it  shall  not  be  intended  th^t  one  meant  to  make  a  void  grant. 
Nor  does  it  make  any  difference  that  the  grantor  conve}'ed 
merely  as  trustee.  And  the  grants  may  occur  at  different  times. 
So  also,  if  one  convey  several  closes,  reserving  another  close, 
from  which  there  is  no  convenient  way,  except  over  one  of  those 
sold;  the  prevailing  doctrine  is,  that  he  has  the  right  of  way 
over  the  latter  from  necessity.  Thus,  in  an  old  case,  A  had 
three  lots,  with  a  way  from  the  first  to  the  second,  and  from 
these  two  to  the  third.  B  purchased  them  all,  and  sold  the  two 
first  to  C.  The  only  way  to  the  lot  retained  was  through  the 
other  two.  Held,  the  way  continued,  from  necessity.^  So  wherei 
tenants  in  common  divided  land  among  themselves,  according 
to  a  plan,  upon  which  a  road  was  marked  out,  and  one  of  the 
lots,  bounding  on  the  road  and  having  no  other  means  of 
approach,  was  afterwards  sold  to  the  plaintiff;  held,  that,  if  not 
entitled  thereto  by  grant,  he  had  a  right  over  the  road  so  indi- 
cated, as  a  way  of  necessity.'  So  the  owner  of  land,  who  has 
for  himself  and  his  tenants  and  occupiers  a  right  of  way  across 
another's  land,  may,  by  a  sale  of  the  timber  on  the  land,  trans- 
fer to  the  buyer  the  right  to  use  the  way  for  the  removal  of  the 
timber.^  This  rule  is  founded  in  part  upon  the  ground,  that  it 
is  against  the  public  good  that  the  reserved  close  should  remain 

*  Packer  v.  Welsted,  2  Sid.  89.    See       '  Smyles  v.  Hastings,   22  K.  Y.  (S 
Reynolds  v.  I(eynolds,  16  Conn.  88;  24    Smith)  217. 
Pick.  102;  Mendell  v.  Delano,  7  Met.  176.        '  Bartlett  v.  Prescott.  41  N.  H.  498. 

room  adjoining  a  kitchen  of  A,  and  con-  through  the  room  of  G.  Newton  v.  Kew- 
nected  with  it  by  a  door,  with  the  privi-  ton,  17  Pick.  201. 
lege  of  leaking  in  an  oven,  and  there  was  (a)  Where  there  is  land  of  the  gran- 
no  other  passage  from  snch  room  to  the  tor  convenient  for  a  way,  the  grantee 
kitchen  within  the  house,  except  through  cannot  have  one  over  other  land,  of 
the  room  of  C;  held,  the  plaintiff  had  wl*ich  he  is  but  a  tenant  in  common, 
an  implied  right  to  pass  through  such  Collins  v.  Prentice,  16  Conn  89. 
door  into  the  kitchen  for  the  purpose  of  A  right  of  way  by  necessity,  through 
baking)  and  need  not  show  any  previous  an  alley  over  another's  land,  does  not 
use  of  the  duor,  though  for  three  or  four  exist,  where  the  party  claiming  it  has 
years  she  had  passed  into  the  kitchen  an  outlet  over  his  own  land.    Ogden  t . 

GroTe,  8S  Penn.  487. 
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ancultivated.  In  one  case,  Lord  Kenyon  adopted  the  principle 
upon  authority,  remarking,  however,  that  it  was  attended  with 
great  difficulties.  And  it  is  said,  the  necessity  for  the  way  must 
not  be  created  by  the  party  claiming  it;^  and  that  the  right 
exists,  only  where  the  party  claiming  it  has  no  other  means  of 
passing  from  his  estate  into  the  highway;  and  must  be  construed 
strictly.'  So,  where  land  is  sold  for  a  specific  purpose^  and  con- 
veyed without  reservation,  the  law  will  not  imply,  in  favor  of 
the  vendor,  a  right  of  way  of  necessity,  inconsistent  with  the 
object  of  the  purchase.^  But  a  deed  of  warranty  does  not  estop 
the  grantor  to  claim  such  way.^(a) 

§  14.  A  distinction  has  been  made,  between  a  way  of  necessity, 
and  a  way  which  is  merely  an  easement  or  convenience;  imply- 
ing that  the  term  easement  is  not  applicable  to  this  class  of  ways.^ 
(See  sec.  16.) 

§  15.  Where  an  execution  is  levied  upon  a  part  of  the  debtor's 
land,  thereby  separating  the  remainder  from  the  highway,  a  way 
of  necessity  arises  to  the  debtor.  In  such  case,  the  creditor  has 
the  right  of  locating  the  way,  provided  it  be  a  convenient  one. 

^  Pearson  v.  Spencer,  1  EU.,  B.  &  S.  ler,  Lntw.  1487;  8  Rawie,  495;  Wool- 

671;  Gayetty  0.  Bethnne,  14  Mass.  66;  rych,  21;  CoUins  v.  Prentice,  15  Conn. 

Brigham  V.  Smith,  4  Gray,  297;  Capers  89;  Holmes  v.  Seeley,  19  Wend.  507; 

V,  Wilson,  8  McGord,  170;  Harding  v,  Salisbury  v.  Andrews,  19   Pick.  260; 

Wilson,  2  B.  &C.  96;  Holmes  v.  Goring,  Brown  v.  Berkenmeyer,  9  Dana,  160; 

2  Bing.  76;  Pomfret  v.  Ricroft,  1  Sann.  Snyder  v.  Warford,  11  Mis.  518;  Stnyve- 

821-8,  n.  6;  2  Rollers  Abr.  60;  Clark  v.  sant  v.  Woodruff,  1  N.  J.  188. 

Cogge,  Cro.  Jac.  170;  Howton  v.  Fear-  *  See  Symmes  v.  Drew,  21  Pick.  278. 

son,  8  T.  R.  50;  Tarnbull  v.  Rivers,  8  '  Seeley  o.  Bishop,  19  Conn.  128. 

M'Cord,  181.     (Bnt  see  Dell  v.  Bap-  *  4  Gray,  297. 

thorpe,  Cro.  Elis.  800;)  Dntton  v.  Tay-  *  8  Cmise,  76;  8  Kent,  428  and  n. 

(a)  Where  land  lies  between  two  roads,  strnction  to  the  former.  Rnssell  v.  Jack- 
east  and  west  of  it,  and  the  owner  sells  son,  2  Pick.  674. 
that  portion  of  it  which  lies  on  the  west  An  execution  was  levied  upon  a  debt- 
of  the  road,  the  buyer  has  no  right  of  or's  front  land,  excepting  a  strip  five 
way  across  the  land  of  the  seller  to  the  rods  wide  upon  one  side  of  it,  cuonect- 
road  on  the  east,  notwithstanding  its  ing  the  back  land  with  the  highway,  but 
distance,  and  the  difficulty  of  otherwise  which  it  would  cost  from  $25  to  $300  to 
reaching  it.  TumbuU  v.  Rivers,  8  Mc-  render  passable  for  carriages.  Held,  a 
Cord,  181.  way  of  necessity  did  not  remain  to  the 

The  levy  of  an  execution  upon  a  part  debtor  over  the  front  land.    Allen  v. 

of  the  debtor's  land  divided  the  remain-  Kincaid,  2  Fair.  155.    See  s.  15. 

•  der  into  two  lots,  one  of  which,  lying  It  is  said,  that  a  way  of  Deoessity, 

northwest  of  the  part  levied  on.  com-  arising  cither  by  reservation  or  grant,  is 

municatcd  with  the  highway,  and  the  to  be  considered  as  newly  created  by  the 

other,  lying  north,  did  not.    The  levy  implied  grant  or  reservation.    Grant  v. 

reserved  a  way  from  tl^e  latter  only.  Chase,  17  Mass.  446 
Held,  it  could  not  be  extended  by  con- 
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If  he  do  not  locate  it,  and  build  upon  a  part  of  the  land,  or 
convey  it  free  from  the  easement,  the  location  cannot  be  made 
over  this  part,  if  a  sufficiency  of  land  remains  without  it.^  In 
case  of  several  levies  upon  land,  the  way  of  necessity  shall  be 
located  over  that  part,  the  levy  upon  which  has  rendered  it 
necessary.' 

§  16.  The  inconvenience  of  passing  to  and  from  one's  planta- 
tion by  water  is  not  sufficient  to  create  a  way  of  necessity  over 
neighboring  land.  As  is  sometimes  held,  it  must  be  indispensably 
necessary.  But  a  necessity  for  a  day  has  the  same  effect,  as  if  it 
continued  for  half  a  century.  Neither  time  nor  occupation  is  requi- 
site, as  in  case  of  other  ways.^  And  a  way  is  held  to  arise  over^ 
other  land  of  the  grantor,  if  unreasonable  labor  and  expense, 
more  especially  in  comparison  to  the  value  of  the  land,  would 
be  requisite  to  make  another,  though  there  are  no  insupera- 
ble physical  obstacles.^  Where  a  way  is  merely  a  matter  of 
eo^e  afid  convenience^  it  will  not  be  considered  as  arising  by 
necessity,  but  by  consent  or  agreement,  and  therefore  liable  to 
be  extinguished,  in  like  manner,  by  tmity  of  possession.  (See 
sec.  14.)  The  same  principle,  which  raises  the  implication  of 
of  one  way,  may  extend  it  to  two  or  more.* 

^  17.  A  right  of  way  from  necessity  is  said  to  be,  not  a  fixed 
and  located  way,  absolutely  vested,  but  qualified  by  the  neces- 
sity in  which  it  originated,  and  liable  to  vary  or  cease  with  such 
necessity;  as  where  the  owner  acquires  the  power  of  passing  as 
directly  over  his  own  land  or  over  a  highway.  It  is  not  revived 
by  conveying  away  his  land.®  It  must  also  be  sinffleJ  It  is 
said,  that  a  way  of  necessity  is  merely  a  right  of  ingress  and 
egress  to  and  from  the  land  of  the  party  claiming  it.  Hence, 
unlike  a  prescriptive  way,  it  may  be  varied  by  the  owner  of  the. 

'  Rnsaell  v.  Jackson,  2  Pick.  674;  Ga-  21,  27S.    Soe  Reynolds  v.  Reynolds,  16 

I>er8  V.  Wilson,  8  McGord,   170.    See  Conn.  88. 

Morris  v.  Edgington.  8  Taun.  24.  *  Baker  v,  Crosby,  0  Gray,  421. 

*  2  Pick.  674.    See  p.  04,  n.  ^  Holmes  v.  Goring,  0  Moo.  160;  Seely 
'  Tambull  v.  Rivers,  8  McCord,  181;  v.  Bishop,  19  Conn.  128;  New  York,  &c. 

Lawton  v.  Rivers,  2  McGord,  446.  v.  Milnor,  1  Barb.  Gh.  868;  2  Bing.  76; 

*  Pettengillv.  Porter,  8  Allen,  1.  8  Kent,  422;    14  Mass.  66;   8  Rawle, 

*  McDonald  v.  Lindall.  8  Rawle,  196;  492-^;  Gooper  v.  Maupin,  6  Misso.  624; 
Hall  V.  McLeod,  2  Met.  Ky.  98;  Nichols  Guilins  v.  Prentice,  16  Gonn.  89.  See 
V.  Laoe,  24  Pick.  102;  Symmes  v.  Drew,    Pearson  v.  Spencer,  I  £11.  B.  &  S.  671. 
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land,  who  may  plead,  to  an  action  for  obstructing  the  passage 
previously  used,  that  he  has  assigned  another.'(a) 

§  18.  The  distinction  is  taken,  between  a  right  of  way  m 
gro9s  or  mere  personal  rights  and  a  right  of  way  appendant  cr 
annexed  to  an  estate;  that  the  former  is  merely  personal,  not 
assignable  or  descendible,  and  to  be  used  only  by  the  party 
himself,  and  not  by  any  one  else,  even  in  his  company;  while 
the  latter  will  pass  with  the  land  to  which  it  is  incident,  more 
especially  if  appurtenancesj  voays  or  easements  are  expressly 
mentioned.'  Thus,  where  a  grant  conveys  *<the  right  of  pass- 
ing and  repassing,  draining,  and  all  the  usual  easements,"  in  and 
upon  other  land  of  the  grantor;  the  easements  become  appurte- 
nant to  the  estate  conveyed,  and  may  pass  to  subsequent  pui^ 
chasers,  as  appurtenances,  without  express  words.'  So  a  devise 
of  land,  to  which  a  right  of  way  is  appurtenant,  will  pass  the 
easement,  though  not  particularly  specified.  So  a  right  of 
way  appurtenant  to  land  is  appurtenant  to  the  whole  and  to 
every  part  of  it  Thus  where  the  owner  of  a  farm,  to  which 
there  was  a  right  of  way  appurtenant,  devised  it  in  separate 
parcels  to  two  persons;  held,  each  acquired  a  right  of  way. 
And,  if  such  land  be  divided,  and  conveyed  in  separate  parcels, 
a  right  of  way  thereby  passes  to  each  of  the  grantees.^(6)   But  it 

*  Lawton  v.  Rivers,  2  McCSord,  460.  *  Underwood  v.  Carney.  1  Cnsh.  285. 

*  8Eenti4l9;Staplev.Heydon.6]Iod.  *  Lansing  v.  Wisvrall,  5  Denio.  218; 
8;  Newmarch  v.  Brandling,  8  Swanst.  99.  Underwood  v,  Carney,  1  Cush.  285. 
See  Symmes  v.  Drew.  21  Pick.  278. 

(a)  See  s.  4.    A  tenant  for  life,  nnder  ration  of  his  estate,  does  not  restrict  the 

an  act  authorizing  him  ^'  to  grant  building  right  to  planting  purposes.    Its  object  is 

leases,  and  to  lay  out  any  part  of  the  land  to  enable  the  owner  to  enjoy  his  property 

as  and  for  a  way,  street,  &c.,  for  the  gen«  in  the  manner  which  he  may  deem  the 

eraX  improvement  of  the  estate,  and  the  most  profitable.    Littlejohn  «.  Cox,  15 

accommodation  of  the  tenants  and  occn-.  La.  An.  67. 

piers  thereof/'  laid  out  a  way  over  the  In  exercising  the  right  of  passage,  the 

land,  and  granted  rights  of  way  over  it  road  should  be  located  where  it  would 

to  two  several  tenants.    Held,  that  ten-  be  least  injurious  to  one  party,  and  at 

ants  under  other  leases  granted  in  pur-  the  same  time  proper  regard  had  to  the 

suance  of  the  act,   but   containing  no  interests  of  the  other.    lb. 

grant  of  a  right  to  use  the  way,  were  (h)  Land  partly  bounded  by  a  beach 

not  entitled  under  the  statute  to  use  was  divided  among  heirs;  this  portion 

the  way.    White  v,  Leeson,  6  Hurl.  &  being  assigned  to  some,  to  others,  other 

Nor.  68.  parts  of  ifyb  land,  with  the  right  of 

Art.695,  (Louisiana)  Civil  Code,  giving  gathering  sea-weed  below  the  part  near 

to  a  proprietor,  whose  lands  are  enclosed,  the  beach.    Held,  this  riglit  was  an  in- 

a  right  of  way  to  the  public  roads  through  corporeal  hereditament,  appurtenant  to 

the  estate  of  his  neighbors,  for  the  culti-  the  land,  not  a  right  in  gross  $  that  it 
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has  been  held  in  Massachusetts,  that  a  way  in  gross  may  bo 
reserved  or  granted  in  various  forms,  to  a  pet^on,  his  heirs  and 
assigns,  and  is  not  necessarily  personal  to  the  grantee  himself. 
And  even  where  the  expression  or  his  heirs  is  used,  the  same 
construction  will  be  given,  to  effect  the  intention.  If  the  way 
existed  before  the  grant,  for  the  use  of  other  adjoining  land  of 
the  grantor,  such  reservation  may  be  construed,  either  as  a  con* 
tract  for  a  way  in  gross,  or  as  an  exception  of  an  existing  way 
appurtenant  to  the  land  i*emaining  in  the  grantor.  In  either 
case,  the  way,  being  reserved  to  the  grantor  and  his  heirs^  will 
pass  to  a  devisee  of  all  his  real  estate.^  And  it  is  said,  a  right 
of  way  is  never  presumed  to  be  in  gross,  where  it  can  be  fairly 
considered  as  appurtenant.  The  latter  is  the  most  v)orthy,\a) 
Thus  a  right  of  way  assigned  to  a  widow,  over  land  of  the  hus- 
band,  in  connection  with  her  dower,  is  not  personal,  and  does 
not  cease  with  a  transfer  of  her  estate  to  a  stranger.  But  it  is 
appurtenant  to  her  dower,  and  ends  with  her  life.^ 

§  19.  In  general,  the  words,  ^*  rights,  liberties,  privileges  and 
appurtenances "  in  a  conveyance  may  pass  a  right  of  way  in 
actual  existence,  but  will  not  create  a  new  easement;  more  espe- 
cially where  there  are  other  privileges,  such  as  that  of  a  well, 
to  which  those  words  may  properly  be  applied.^  But  it  is  held, 
that,  when  a  plat  referred  to  in  the  deed,  and  the  verbal  descrip- 
tion  accompanying  it,  show  the  metes  and  bounds,  and  also 
that  certain  rights  of  way,  common,  &c.,  are  annexed  to  and  to 

be  enjoyed  with  the  land;  they  will  pass  with  the  land,  to  effect 
the  intention.^(i) 

*  White  V.  Crawford.  10  Mass.  188.         6  B.  &  A.  880;  8  Tyr.  280;  Barlow  v. 

*  La2aretto,  &c.,  1  Ashm.  421.    See    Rhodes,  1  Cr.  &*Mee8.  489;  2  Nov.  & 
HcCarty  v.  Kitchenman,  47  Peon.  289.       M.  617.    See  Hinchliffe  v,  Kinnoul,  6 

'  Hoffman  v.  Savage,  16  Mass.  180.  Scott,  660. 

^  Gayetty  v.  Bethune,  14  Mass.  64.  *  Knowles  v,  Nichols,  2  Cnrtis,  G.  0. 

See  Harding  v.  Wilson,  2  B.  &  G.  100;  8  671. 
D.  &  R.  287;  Kooystra  v.  Lucas,  1, 606; 

could  not  he  severed  and  sold  without  the  right  of  ingress  and  egress  fn  certain 

the  land,  and  the  sale  of  it  to  a  stranger  alleys.    Held,  the  right  passed  to  suhse- 

either  was   void    or   extinguished    the  quent  purchasers.  Gombs  v.  Stewart,  10 

right;  and  that  the  owner  of  the  privi-  B.  Mon.  468. 

lege  might  nse  the  sea-weed  upon  any  (a)  An  incumbrance  upon  the  land  is 

land,  or  sell  or  lease  his  share,  while  he  subject  to  a  right  of  way.   Pennsylvaniai 

remained  owner  of  the  land.    Phiilips  o.  Sic.  v.  Jones,  60  Penn.  417. 

Rhodes,  7  Met.  822.    A  deed  grants  (6)  An  owner  of  two  gloseg,  over  one 

1 
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§  20.  The  use  of  a  way  must  be  limited  to  the  terms  of  the 
grant  or  reservation,  or  the  intent  of  its  original  creation. 
{Supra^  sec.  10.)  Hence,  where  one  has  a  right  of  way  to  go  to 
a  certain  place,  he  cannot  lawfully  use  it  to  go  beyond  that 
place.(a)  It  has  been  said,  that  this  rule  prevents  the  party 
from  going  beyond  the  place  designated  to  other  land  of  his 
own,  but  not  to  a  mill  or  bridge.  But  it  has  been  since  sug- 
gested, that  the  true  point  of  inquiry  is,  qm  animo  the  person 
visited  the  place  fixed,  whether  to  do  business  there,  or  merely 
on  his  way  to  another  place.^(5) 

§  21.  The  principle  above  stated,  (sec.  20,)  is  said  to  be  appli- 

^  Howell  V.  King.  1  Mod.  190;  Lawton  AUen  v.  Gomnre,  11  Ad.  &  El.  769; 

V.  Ward,  1  Ld.  Ray.  75;  Wright  v.  Rat-  Cowling  v.  Higginson,  4  Mees.  Sr  W.  246; 

tray,  1  E.  877;  Lazaretto,  &c.,  Asbm.  Colchester  v.  Roberts,  lb.  769;  Farley 

417;  Kirkbam  v.  Sharp,  1  Wbart.  838;  v.  Bryant,  82  Maine,  474. 

of  which  a  way  had  been  immemorially  and  that  B  conld  not  claim  the  right  of 
used  to  the  other,  devises  the  latter  with  way,  there  having  been  an  adverse  enjoy- 
ihe  appurtenances.    The  way  does  not  ment  of  less  than  twenty  years.  ^  Stay- 
pass.    Whalley  v.  Thompson,   1  B.  &  vesant  v.  Woodrnff,  1  N.  J.  188.  ' 
P.  871.  But  where  the  grantor  of  land  has 

A  person  being  the  owner  of  three  other  land  adjoining,  over  which  he  has 

closes,  A,  B  and  C,  used  a  way  over  C,  nsed  ways  to  the  former,  and  the  grant 

in  passing  between  A  and  B*    He  after-  is  made  with  all  ways  appurtenant;  the 

wards  conveyed  A  and  B.  with  their  ways  in  question  pass,  unless  there  are 

appurtenances.    Held,  no  right  of  way  others  in  the  soil  of  other  persons,  to 

passed  to  the   grantee.    No  man   can  which  the  words  may  be  referred.   Mor- 

have  a  way  through  his  own  land,  inde-  ris  v.  Edgington,  8  Taun  24. 

pendent  of  his  right  to  the  land.    The  (a)   Upon    a    similar   principle,   the 

grantor,  therefore,  had    no   easement;  owner   (by  prescription)   of  a   private 

and  none  passed  to  .the  grantee.    Nor  way  has  no  right  to  cut  ditches  for  the 

were  the  words  sufficient  to  create  a  new  improvement  of  his  way,  without  the 

easement.   It  might  have  been  otherwise,  consent  of  the  owner  of  the  soil,  unless 

had  there  been  a  grant  of  all  ways  com-  he  has  acquired  such  right  also  by  pre- 

monly  used  with  the  land.    Barker  v.  scription.    Capers  v.  McKee,  1  Strobh. 

Clark,  4  N.  H.  880;  Atkins  v*  Bordman,  164. 

2U  Pick.  801-2.  (6)  By  the  partition  of  a  farm,  the 

A,  the  owner  of  two  adjoining  tracts,  right  of  passing  and  repassing  across  lot 
each  bounding  on  thejiighway,  had  been  A,  a  part  belonging  to  the  plaintiff,  be- 
accustomed  for  many  years  to  pass  from  came  appurtenant  to  B,  a  part  belonging 
his  mansion  on  the  one  across  the  other,  to  the  defendant,  who  also  owned  C,  be- 
to  and  from  the  public  road.  After  his  yond  but  adjoining  B,  and  not  fenced 
death,  the  land  on  which  the  mansion  from  it.  Hold,  that  the  defendant  had 
stood  was  sold,  and  came  into  the  hands  no  right  to  use  the  way  as  a  way  from 
of  B.  The  adjoining  premises  were  sub-  C,  though  in  so  doing  he  passed  last  from 
Bcquently  sold,  and  came  into  the  hands  B  on  to  the  plaintiff's  close.  Davenport 
of  C.  About  nineteen  years  after  the  v.  Lawson,  21  Pick.  72. 
severance,  C  closed  the  way.  Held,  the  The  defendant,  after  loading  his  cart 
right  of  way,  as  an  casemenV,  did  not  with  produce  partly  taken  from  each  of 
exist  previously  to  the  severance,  and  his  lots,  passed  with  it  from  B  over  the 
did  not  pass  by  the  deed  under  which  B  plaintiff's  close.  Held,  this  was  an 
claimed  title,  under  the  word  **  appurte-  abuse  of  the  defendant's  right,  and  a  tres- 
nance,"  not  being  a  way  of  necessity;  pass.    lb. 
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cable  to  the  grant  of  an  easement;  but  a  doubt  is  suggested, 
whether  it  applies  to  one  who  owns  the  soil,  subject  to  an  ease- 
ment granted  by  himself.  Gibson,  Ch.  J.,  remarks,  that  there 
is  no  authority,  that  the  grant  of  the  way  passes  the  whole  use 
of  it,  unless  there  is  a  reservation;  but,  on  the  principle  of  con- 
struing a  grant  most  strongly  against  the  grantor,  he  thinks  it 
might  The  question  will  depend,  however,  on  the  nature  of 
the  way,  and  the  degree  of  possession  necessary  to  its  enjoy- 
ment. But  the  ungranted  residue  of  a  way  may  be,  either 
expressly  or  by  necessary  implication,  annexed  to  a  messuage  or 
close.  Thus,  where  one  lays  out  a  court;  by  the  sale  of  each 
house  upon  it,  the  grantor's  own  right  is  abridged;  and  with 
the  sale  of  the  last  it  ceases  altogether,  so  that  his  entry  may 
be  lawfully  resisted.  And  while  he  continues  to  own  a  part 
only,  he  can  have  only  the  privilege  which  he  originally  annexed 
to  the  property,  and  no  greater  right  to  use  the  court  as  a  way 
to  a  messuag&i  <fec.,  on  the  further  side  of  it,  than  one  of  the 
grantees  would  have.^  So  where  land  is  laid  out  into  house 
lots,  and  the  owners  orally  agree  that  it  shall  be  wholly  thus 
used,  and  convey  on  this  condition;  a  grantee  is  bound  thereby; 
and  other  grantees  may  maintain  a  bill  in  equity  against  him  to 
prevent  the  conversion  of  a  dwelUng-house  on  his  lot  into  a 
public  eating-house.'(a) 

*  Kirkham  v.  Sharp,  1  Whart.  888-4.        *  Parker  v.  Nightingale,  6  AUen,  844. 

See  Campbell  v.  McCoy,  81  Penn.  268. 

(a)  See  p.76,ii.  A,  being  the  owner  of  subseqitently  erected  on  their  own  land, 
land  on  the  easterly  side  of  Morton  Place,  bnt  on  the  line  of  Morton  Place,  ware- 
a conrt  or  passage-way  in  Boston,  and  also  honses,  with  doors  and  windows  opening 
of  the  fee  of  Morton  Place,  conveyed  a  upon  Morton  Place,  and  shutters  pro- 
portion of  the  land  to  the  plaintiff,  *'  with  Jecting  into  the  same,  when  open,  and 
the  privilege  ofusing  said  court  or  pai^sage  with  sidewalks  therein,  having  on  their 
way,  which,  with  the  sidewaltc,  is  about  surface  iron  gratings  for  the  admission 
thirty  feet  in  width,  for  the  purpose  of  a  of  light  to,  and  trap  doors  for  communi- 
passage- way,  in  common  with  all  other  eating  with,  the  underground  apartments 
persons,  whose  estates  are  bounded  there-  of  the  warehouses.  In  actions  on  the 
by  or  communicate  therewith."  A  sub-  case,  for  obstructing  the  plaintiff's  right 
MN]uently  conveyed  Morton  Place  to  B  of  way  by  such  erections;  held,  the  par- 
and  C.  owners  of  land  on  the  westerly  ties  must  be  presumed  to  be  acquainted 
aide  thereof.  B  and  C  conveyed  portions  with  the  usages  of  the  place,  and  to  have 
of  the  land  to  the  defendants,  "  with  the  created  the  easement  with  reference 
right  of  passing  and  repassing,  draining,  thereto;  that  the  defendants  had  a  right 
and  all  the  usual  easements  on  said  Mor-  to  make  a  reasonable  use  of  the  way  in 
ton  Place,  not  inconsistent  with  those  of  Morton  Place  adjoining  their  land;  that 
the  easterly  abuttort."    The  defeodaatt  the  use  which  other  porsonf,  similarly 
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§  22.  It  is  said,  if  there  be  a  way  to  a  church,  which  is  burned, 
and  a  theatre  built  in  its  place,  there  is  no  right  of  way  to  the 
latter.^  So  where  there  was  a  conveyance  of  a  strip  of  land, 
reserving  the  privilege  of  passing,  for  the  sole  purpose  of 
repairing  either  of  two  adjoining  estates,  (belonging  to  the 
plaintiff  and  defendant;)  the  latter  having  built  upon  the  land, 
held,  the  plaintiff  could  not  recover,  without  averring  an  inten- 
tion  to  repair,  and  that  he  notified  the  defendant,  and  was  pre- 
vented  from  doing  it.'  So  a  prescriptive  way  for  all  manner  of 
carriages  does  not  imply  a  way  for  all  sorts  of  cattle.  And 
there  may  be  a  right  of  way  /or  agriculturaJ  purposes j  which  is 
a  qualified  right,  and  does  not  necessarily  authorize  a  user  for 
general  objects.® 

§  23.  Lord  Mansfield  said,  that,  where  the  grant  of  a  way  is 
not  general,  but  of  a  precise,  specific  way;  the  grantor  says, 
you  may  go  in  this  particular  line;  but  I  do  not  give  you  a  right 
to  go  either  on  the  right  or  leffc.\a) 

^  24.  In  general,  the  land-owner  must  make  the  way  conve- 
nient.^   If  a  way  become  impassable,  whether  the  owner  of  the 

'  Taylor  o.  Hampton,  4  McCord,  108.  *  Taylor  v.  Whitehead,    Dong.  748. 

'  Hill  V.  Haskins,  8  Pick.  88.  See  Gage  v.  Pitta.  8  Allen,  627. 

'  Ballard   v.    Dyson,    1    Taun.    279;  *  Bakeman  «.  Talbot,  81  N.  Y.   (4 

Jackson  v,  Stacey,  Holt,  466.          «  TiSk.)  866. 

situated,  made  of  their  land,  was  evidence  nent,  and  for  the  purpose  of  suhstituting 

of  what  was  such  reasonable  use;  and  the  new  way  for  the  old,  or  whether  it 

that,  in  erecting  the  structures   com-  was  for  a  temporary  purpose,  and  by 

plained  of,  it  did  not  appear  that  the  merepermissionof  the  owner  of  the  land, 

defendants  had  made  any  use  of  Morton  In  the  latter  case,  the  party  using  the 

Place,  or  had  done  any  acts  on  their  new  way  would  he  a  trespasser,  if  he 

lands  adjoining  thereto)  which  were  not  should  continue  to  use  it  after  having 

justified  by  a  common  and  well  estab-  been  forbidden;  but  in  the  former  case 

lished    usage   in    the    city   of  Boston,  it   would    be   otherwise.    Hamilton  v. 

Underwood  v.  Carney,  1  Cush.  286,  White,  4  Barb.  60. 

Where  the  owner  of  a  block  in  a  city  Where  A  has  acquired  a  right  by  pre- 

makes  partition  of  the  same  among  sev-  scription  to  the  use  of  a  ro»d  over  B's 

eral  persons,  and  in  each  deed  makes  an  land,  a  new  road  may,  by  parol  agree- 

alley  running   through   the  block   the  ment,  be  substituted  for  the  old;  the  act 

boundary  of  the  lots,  each  proprietor  of  opening  the  new  road  by  B  being  a 

becomes  entitled  to  a  private  right  of  way  dedication  of  it  to  the  use  of  A.    But  if 

in  the  alley,  and  to  an  action  for  its  dis-  the  old  road  had  been  abandoned  before 

turbance.    Carlin  v.  Paul,  11  Mis.  82.  the  new  road  was  opened,  there  could  be 

(a)  Where  the  owner  of  land,  and  a  no  substitution.     Lawton  v.  Tison,  12 

person  having  a  right  of  way  over  ity  Rich.  88. 

change  the  route  or  location  ol  the  way  A  parol  agreement  for  the  substitution 

by  mutual  consent  or  agreement,  it  may  of  a  new  for  an  old  prescriptive  way,  and 

be  left  to  the  jury  to  determine  whether  a  consequent  discontinuance  to  use  the 

such  change  was  intended  to  be  perma-  old  way,  afford  no  evidence  of  an  aban- 
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way  may  go  over  another  part  of  the  land,  depends  upon  the 
question  whether  he  was  himself  bound  to  keep  the  way  in 
repair.  And  this  he  is  held  bound  to  do,  unless  there  is  a  pre- 
scription or  express  stipulation  to  the  contrary.  By  the  common 
law,  he  who  has  the  use  of  a  thing  ought  to  repair  it.*(a)  And 
it  is  held,  that,  where  a  way  is  granted,  or  acquired  by  prescrip- 
tion or  necessity,  between  certain  termini,  the  grantee  cannot 
deviate  from  it,  though  impassable  by  overflowing  or  otherwise; 
or  even  by  the  acts  of  the  owner  of  the  land.  His  course  is  to 
abate  the  nuisance.  But  if  the  owner  of  the  land  obstructs  the 
way  in  use,  more  especially  if  it  is  undefined,  and  the  party  may 
pass  elsewhere.*(6) 

'  BuIUr  V.  Harrison,  4  M.  &  S.  8S7;  *  Kent  v.  Judkins,    68  Maine,   160; 

Doane  v.  Badger, 12  Mass.  66;  Wynkoop  Miller  v.  Bristol,  12  Pick.  663;  Farnnm 

V.   Burger,    12  John.   222;    Dygert  v.  v.  Piatt.  8,  889;  WiUiams  v.  Safford,  7 

Scbenck,  23  Wend.  446.     See  Arnold  v.  Barb.  809. 
CornmaD.  60  Penn.  861 ;  Brown  v.  Stone, 
10  Gray, '61. 

donment  thereof.    Lovell  v.  Smith,  8  G.  time  out  of  mind,  there  was  a  footpath 

B.  (N.  S.)  120.  through    the    close.    Replication,    that 

A,  ihe  grantor,  retained  a  small  lot  on  defendant  went  in  other  places  out  of  the 
which  his  blacksmith  shop  was  situated,  way.  ^  Rejoinder,  t^^t  .the  footpath  was 
and  in  hJA^fleedy  /:on^(Qy^\g'  tb^.  Ufid  tf»-  kded  ItdSom  U  Juitid^p«te]aff  default  of  the 
t ween  this  JotJaLd'<h$tjt.ghway,T5ri9r^eiJ  {jlaiatJff^r  wip/ouglij-jo  >mend  it;  that 
'*  a  ooni^enieiit^'  open  way  ac'rofes'  the  fKe  'defendant  could  not  pass  along; 
granted  premises  from  the  grantor's  now  therefore  he  went  as  near  the  path  as  ho 
blacksmith's  shop  to  the  highway  afore-  cou14,  in  a  good  and  passable  way. 
said,  for  the  grantor,  his  heirs  and  Held,  a  good  plea  and  justification, 
assigns,  to  pass  and  repass,  at  all  timesi  Uenn's  case,  W.  Jones,  296. 
forever  hereafter.''  With  the  allowance  Trespass  qu.  dans.  Plea,  a  right  of 
of  B,  the  grantee,  A  exercised  the  right  way  by  prescription  through  a  lane  of  the 
reserved  over  a  particular  part  of  the  plaintiff's,  which  the  tenants  of  the  locus 
granted  premises  for  fifteen  years,  by  a  in  quo  were  bound  to  repair;  that  it  was 
settled,  continued  use.  Held,  the  way  overflowed,  and  the  defendant  necessa- 
reserved  was  appurtenant  to  the  lot,  and  rily  passed  over  the  locus  in  quo.  The 
not  merely  to  tbe  shop;  and  B,  or  one  plaintiff  traverses  the  prescription  to  re- 
claiming under  him,  had  no  right,  on  ac-  pair,  and  the  right  of  way.  Verdict  for 
count  of  the  removal  of  the  shop  to  the  plaintiff  on  the  first  plea,  and  for  the 
another  part  of  the  lot  retained  by  A,  to  defendant  as  to  the  second.  A  question 
obstruct  with  a  building  the  reserved  arising  upon  the  sufficiency  of  the  latter ; 
way.  thus  located  and  defined  by  use,  held,  that  the  plaintiff  had  not  under- 
uutwithstanding  he  had  laid  out  another  taken  to  provide  against  the  overflowing 
convenient  way  from  the  shop,  as  now  of  the  river;  for  aught  that  appeared,  it 
placed,  to  tbe  same  highway.  Frazier  might  have  happened  through  the 
V.  Berry,  4  R.  I.  440.  neglect  of  the  defendant,  and  that  he 

(a)  It  seems,  in  case  of  temporary  or  had  no  right  to  go  out  of  the  way.    Tay- 

occu/e/i^a/ obstruction,  the  party  may  go  lor  v.  Whitehead,  Doug.  746. 

out  of  the  way.     Holmes  v.  Seely,  19  Dragging  timber  from  the  land  of  one 

Wend.  607.    See  Ellison  v.  Isles,  11  Ad.  man  upon  that  of  another,  for  the  pnr- 

&  El.  666.    As  to  the  prescriptive  obli-  pose  of  turning  it  round,  is  a  mis-user  of 

gation  of  repairing  a  Aii^Atftty.    Regiua  a  right  of  way.    Coras tock  «.  Van  Deu- 

V.  Blakemore,  9  £ng.  L.  &  Equ.  641.  sen,  6  Pick.  168. 

{b)  Trespass  qu.  claus.    Plea,  that, 
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§  25.  The  above-named  role  does  not  apply,  it  seems,  to  ways 
of  necessity,  because  the  owner  of  such  ways  is  not  bound  to 
repair  them.^  And  if  a  highway  is  impassable,  being  for  the 
public  service,  it  is  for  the  general  good  that  people  should  be 
entitled  to  pass  in  another  line.'(a) 

§  26.  It  has  been  doubted,  whether  the  erection  of  a  gate 
across  a  private  way,  by  tlie  owner  of  the  land,  is,  in  law,  an 
obstroction.^  And  it  is  held,  that,  notwithstanding  the  general 
grant  of  a  right  of  way,  between  certain  termini^  over  the  gran- 
tor's land,  the  grantor  has  a  right  to  erect  gateways  at  the 
tefTnini.* 

§  27.  Where  the  owner  of  a  right  of  way  purchases  the  land 
over  which  it  passes,  the  way  becomes  extinguished  by  uniit/  of 
posses8ion.{b)  But  this  principle  does  not  apply  to  ways  of 
necessity.  Thus,  in  England,  if  a  vill  has  a  way  to  a  church, 
and  one  of  the  vill  purchases  the  land;  this  does  not  extinguish 
the  way;^  and  in  a  late  case  unity  of  possession  is  held  not  to 
merge  a  way  which  is  appat^ent  and  continu(nis.\c) 

§  28.  It  has  been  held,  that  a  way  thus  extinguished  may  be 
revived  by\iieyfnbic€L:  jQthQs,iwb€9'6i^  one 

parcel  of  land,  {o  which  a*  Hght  cti  'm^Was-fdrmeVfy  'appurte- 
nant, and  another  parcel,  over  wbich  the  way  passed;  and  the 

*  Com8tockv.yanDen8en,6Pick.l68.    Abr.  986;    Grant  o.  Chase,  17  MaRs. 

*  Absor  V.  French,   2  Show.  28;    8    447-^;  James  v.  Plant,  4  Adol.  &  EI. 
Kent,  424.  749;  Clayton  v.  Corby,  2  Ad.  &  Ell.  (N. 

'  Capers  «.  Wilson,  8  McCord,  170.         S.)  618;  Onley  t.  Gardiner,  4  Mees.  & 

*  Maxwell  v.  McAtee,  9  B.  Mon.  20.        W.  496.    See  Kenyon  v.  Nichols,  1  K. 

*  Surrey  v.  Piggott,  Noy  R.  84;  Rider    I.  612. 

V.  Smith,  8  T.  R.  766;  Heigate  v.  Wil-        *  McCarty  v.  Kitchenman^  47  Peon, 
liams,  NoyR.  119;  Shuryv.  Piggot,  8    289. 
Bolstr.  840;  Jordan  v.  Atwood,  1  Rolle's 

(a)  If  a  highway  is  obstructed,  any  adjoining  A,  and  through  which  he  may 

passenger  may  remove  the  obstruction,  pass  to  A.    He  then  sells  B,  not  re- 

and  may  even'enter  upon  adjoining  land  serving  a  way,  and  afterwards  A  and  C. 

of  the  party  in  fault,  for  this  purpose.  The  purchaser  of  A  has  still  a  right  of 

But  for  any  wanton  destruction  of  pro-  way  over  B.    Buckby  v.  Coles,  6  Tauu. 

perty,  he  is  liable.    Inhts.  ^.  v.  Mc-  811. 

CuUock,  10   Mass.    70;    Beardslee    v.  The  owner  of  wood  and  a  close,  with  a 

French,  7  Conn.  126.  right  of  way  time  out  of  mind  over  the 

(6)  As  to  the  distinction  between  unity  latter  to  the  former,  sells  the  close,  with- 

of  MeiHn  and  unity  of  j90ii€««ion,  see  Eng-  out  reserving  such  right,  and  afterwards 

land  V.  Wall,  10  Mees.  &  W.  699.  sells  the  wood.     Inasmuch  as  by  the 

(c)  One  purchases  close  A,  to  which  first  conveyance  he  lost  his  own  right  of 

is  annexed  a  way  of  necessity,  over  close  way,  none  passes  by  the  second  convey- 

B.    He  then  purchases  B,  and  then  C,  anoe.    Dell  v.  Babthorpe,  Gro.  EUz.  800. 
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former  was  allotted  to  one  heir  and  the  latter  to  another:  held, 
without  any  mention  of  the  way  it  was  revived.^  But  it  haA 
been  suggested  that  such  severance  creates  a  new  way,  instead 
of  reviving  the  old  one.*  And  the  above  doctrine  has  been 
wholly  denied.  Thus,  where  the  owner  of  the  two  estates 
devised  them  to  two  different  persons,  devising  that  one  to 
which  the  right  of  way  was  annexed,  toiih  tlie  appurtenances; 
held,  although  the  word  appurtenances  was  sufficient  to  pass  an 
easement,  yet,  as  the  way  was  absolutely  extinguished  in  the 
hands  of  the  devisor,  the  word  had  nothing  to  operate  upon.' 
But  it  is  said,  that  the  use  of  a  way,  for  thirty  years  after  such 
extinguishment,  is  sufficient  to  raise  a  presumption  of  a  new 
grant  or  license.^ 

§  28  a.  On  a  severance  of  two  tenements,  no  right  to  use 
ways,  which  during  the  unity  of  possession  have  been  used  and 
enjoyed  iii  fact,  passes  to  the  owner  of  the  dissevered  tenement, 
unless  there  be  something  in  the  conveyance  to  show  an  inten- 
tion to  create  the  right  to  use  these  ways  de  novo.  The  same 
rule  in  this  respect  applies  to  a  will  as  to  a  deed.^ 

§  29.  As  a  previous  right  of  way  is  extinguished  by  unity  of 
possession,  so  a  right  of  way  canfiot  be  founded  upon  actual 
user,  at  a-  time  when  the  estate  on  which  it  is  charged,  and  that 
to  which  it  is  appurtenant,  belong  to  the  same  person.  If  a 
passage  de  facto  was  used  by  the  occupants  of  the  latter  over 
the  former,  it  must  have  been  merely  by  permission  of  the 
owner,  of  both.  The  same  rule  applies,  where  one  person  occu- 
pies at  the  same  time  two  estates  under  different  landlords.  No 
easement  can  in  such  case  be  derived  from  long  use.^(a) 

'  Jenk.  Cent.  1  Gs.  87;  Pomfret  v.  *  Keymerv.  Smnmers,  Bui  K.  P.  74. 

Ricroft,  1  Saun.  828,  d.  6{  Hazard  v.  *  Pearson  v.   Spencer,   1  £11.,   B.  & 

Robinson,  8  Mass.  276.  S.  671. 

'  Brook's  Abr.   Extinguishment,    15;  '  Gayetty  v.  Bethune,  14  Mass.  58; 

Manning  v.  Smith.  6  Conn.  289.  Clay  v,  Thackrah,  9  Carr.  &  P.  47. 

'  Whalley  V.  Thompson,  1  B.  &  P.  871. 

Ca)  In  most  of  the  United  States,  pro-  sions  npon  the  subject  create  a  new  right ; 

rision  is  made  for  the  laying  out  of  pri-  but  in  Maryland,  whose  statutes  do  not 

vate  as  well  as  public  ways,  by  public  materially  differ,  as  will  be  seen,  from 

anthority,  upon  the  petition  of  a  party  those  of  other  States,  the  laying  out  of  a 

interested  to  procure  such  way.    In  gen-  private  way  is  held  not  to  create  any  new 

eral,  it  would  seem,  the  statutory  provi-  right,  but  only  to  provide  an  additional 
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means   of  acqairing   a   rlf^ht;    hence,  oerned.    Hoagland  v.  CalTert,  1  Spen- 

although  a  penalty  is  provided  for  ob-  cer,  887. 

fttrncting  Biich  way,  an  action  on  the  case  The  judgment  of  the  court  below,  that 

still  lies.    Wright  v.  Freeman,  6  Har.  &  the  advertisements  were  signed  in  the 

J.  467.     (The  acts   are  entitled  ''for  proper  handwriting  of  the  applkant,  is 

declaring    and    ascertaining "    private  conclusive.    lb.) 

ways.)  The  way  shall  be  repaired  by  the  party 

In  Massachusetts,  (Mass.  Rev.  St.  who  petitions  for  it,  and  others  who 
240-8;  St.  1887,  27;  1842,  226;  1848,  commonly  use  it.  In  the  same  State,  a 
261;  181^8.  968.  See  €ren.  Sts.,)  private  by-road,  used  as  such,  though  not  law- 
ways  may  be  laid  out.  Where  four  or  fully  laid  out,  if  obstructed,  may  be  laid 
more  persons  are  proprietors  of  a  private  open  as  a  private  way.  In  Maryland, 
way  or  bridge,  any  three  of  them  may  (1  Md.  L.  567;  Md.  St.  1884,  ch.  258( 
take  measures  for  organizing  such  own-  lb.  1882,  ch.  292.  See  Owings  v.  Worth- 
ers  into  a  quasi  corporation,  having  ington,  10  Gill  &  J.  288,)  private  roads 
power  to  appoint  ofScers,  assess  taxes,  or  ways  may  be  laid  out  from  farms,  &c., 
tie.  In  Kentucky,  privait  past  ways  to  church,  mill,  market,  ferries,  court- 
may  be  laid  out;  in  Arkansas,  cart-  houses  and  highways,  but  not  through 
roads;  in  Illinois,  cart-roads;  in  Rhode  any  garden,  yard,  orchard  or  meadow. 
Islaud,  drift  ways;  in  Delaware,  Maine  The  applicant  is  bound  to  repair  such 
and  Connecticut,  private  ways*  way.     Another  act  provides  for  the  lay- 

(In  Maine,  public  range-ways  are  also  ing  out  of  a  way  to  a  quarry  or  mine.  In 

recognized,  and  it  is  held  that  lands  re-  Pennsylvania,  private  roads  may  be  laid 

serv^  for  public  range-ways  do  not  dif-  out  from  dwellings  or  plantations  to  a 

fer  from  other  lands  in  regard  to  the  highway,  or  place  of  necesisary  public 

right  of  the  public  to  use  them.    Small  resort,  or  to  a  private  way  leading  to  a 

V.  PennoU.  81  Me.  267.  highway.    In  this  State,  it  has  .  been 

In  (Connecticut,  it  has  been  doubted  held,  that  a  road  of  this  description  is 

wnetber  the  constitution  authorizes  the  to  be  distioguished  from  a  mere  right  of 

laying  out  of  a  way  over  land  of  one  man  way.    The  former  is  more  inconvenient 

for  the  benefit  of  another.    Reynolds  o*  to  the  owner  of  the  land  than  the  latter. 

Reynolds,  16  (^nn.  88.)  Hence,  where  A  has  a  right  of  way  over 

So,  in  New  York  and  Michigan,  stat-  B's  land,  and  A,  with  others,  by  peti- 

utes  provide  that  a  way  may  be  laid  out  tion  procures  a  private  road  to  be  laid 

for  the  benefit  of  the  applicant,  his  heirs  out  over  the  same  land,  B  is  entitled  to 

and  assigns,  and  to  be  used  only  for  a  damages.    Parke  &  John.  688;  Ashm. 

load.    lUin.  Rev.  L.  644;  2  Pirt.  Dig.  417;  Pocopson,  &c.  4   Harr.   16.     (See 

294;  R.  I.  L.  287;  2  Smith's  St.  610;  Weavers,  &c.,  45  Penn.  405.) 

Con.  St.  801;  1  N.  T.  Rev.  St.  517;  (The  (Penn.)  act  of  25th  April,  18.50, 

Mich.  L.  895-6;  Dela.  St.  471-2;  (Mel-  authorized  the    owners   of  unenclosed 

son.  Ch.  J.,  dissenting;)  Ark.  Rev.  Sts.;  woodlaiidi  over  which  a  way  had  been 

Kent  V.  Mountjoy,  8  B.  Monr.  802.    In  used,  to  enclose  the  same  on  clearing 

Michigan,  the  owner  or  occupant  of  the  such  woodland,  as  if  no  way  had  been 

land  may  use  the  way,  if  he  gave  notice  used  through  the  same,  is  prospective  in 

of  his  intention  so  to  do.  before  the  as-  its  operation,  and  has  no  application  to 

sessment  of  damages.    In  New  Jersey,  a  case  where  the  right  acquired  by  user 

(1  N.  J.  L.  616-20-1,)  a  private  road  was  perfect  before  the  passage  of  the  act. 

may  be  laid  out  from  a  person's  land  to  Peter  v.  Uunslker.  4  Casey,  202.) 

mill,  market,  a  public  landing  or  public  In  North  Carolina.  (1  N.  C.  Rev.  St. 

road.  546-7,)  a  person  may  procure  the  laying 

(This  is  not  a  private  way  at  common  out  of  a  cart  or  vagon  way,  to  a  road, 

law,  but  open  to  the  public,  and  to  be  ferry,  bridge  or  landing,  which  shall  be 

pleaded  as  a  highway.    Perrine  v,  Farr,  free  to  all  who  travel  on  horseback,  or  in 

2  N.  J.  856.  carts  or  wagons.    In.  South  Carolina, 

Upon    an    application  for  a  private  private  paths  may  be  laid  out.    In  the 

road,  the  judgment  of  the  court  of  com-  same  State,  there  is  a  class  of  roads 

mon  pleas  is  conclusive,  as  to  the  setting  called  settlement  roads.    Such  a  way  is 

up  of  the  advertisements  according  to  apoken  of,  as  being  used  by  the  neighbor- 

law,  but  not  as  to  the  sufficiency  of  the  hoodj  by  permission  or  acquiescence  of 

advertisements  themselves;  and  the  Su-  the  owner,  rather  than  a  public  highway, 

preme  Court  will  look  into  their  contents,  that  every  one  may  pass.    In  that  Static, 

to  see  that  they  give  notice  to  all  con-  it  is  remarked,  the  old  roads  were  laid 
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out  by  accident  or  convenience,  withont  may  be  presumed  from  his  acquiescence, 

pablic  authority,  and  afterwards  changed  and  tlie  acquiescence  of  those  deriving 

or  discontinued  as  population  increased,  title  from  him,  in  the  uninterrupted  use 

or  convenience  required.    Every  person  of  the  road  as  a  private  road,  by  others, 

is  at  liberty  to  make  a  road  through  un-  for  upwards  of  forty  years.    Miller  v, 

enclosed  land,  or  to  pass  and  hunt  upon  Garlock,  8  Barb.  158. 

it;  and  such  use  will  not  be  held  adverse.  Such  consent  will  render  the  proceed- 

Capers  «.  Wilson,  8  McGord,  170;  Row-  ings  for  laying  out  the  road  valid.    lb. 

land  V.Wolfe,  1  Bai.  68-9;   Lawton  v.  The  Pennsylvania  act  of  June  18th, 

Rivers,  2  McGord,  462.    In  Oeorgia,  a  1886,  authorizing  the  laying  out  of  pri- 

tettlement  road  or  private  wayj  or  a  pri-  vate  roads,  is  constitutional.    Pocopson, 

vat€  path  from  a  settlement  to  a  highway  &c.  4  Harris,  15.    So  the  right  of  way, 

or  landing  place,  may  be  laid  out  on  of  necessity,  exists  in  all  cases,  in  which 

application  of  an  individual.     Prince,  an  individual  owns  land  surrounded  by 

742-7.  other  lands,  excludihg  it  from  any  pub- 

In  Alabama,  (Aik.  Dig.  867,)  where  lie  highway.    The  Missouri  act  of  March 

no  part  of  a  person's  land  touches  the  17,   1816,  which  provides  a  mode  for 

highway,  the  county  court  may  lay  out  establishing  such  right,  is  constitutional, 

a  private  way.  not  more  than  fifteen  feet  Snyder  v.  Warford,  11  Mis.  518.    So  an 

wide,  which  the  party  applying  for  it  act  of  this  nature  has  been  held  consti- 

shall  be  bound  to  keep  open  and  in  repair,  tutional  in  Delaware.    Hickman,  he.  4 

In  Indiana,  a  cart-way  may  be  laid  Harring.  580.    But  a  statute  in  (reorgia, 

out  by  public  authority,  not  more  than  authorij&ing  the  courts  to  grant  the  right 

eighteen  feet  wide,  to  a  plantation,  dwell-  of  private  ways,  but  containing  no  provl- 

ing  or  highwa} .    The  court  may  declare  sion  for  compensation  to  the  land  owner, 

such  way  to  be  a  common  cart-way,  and  was   held    unconstitutional     and    void, 

it  shall  be  open  to  the  public.    The  party  Brewer  v.  Bowman,  9  Greo.  87.    So,  in 

applying  for  the  way  shall  open  it.    Ind.  New   York,  a    former  statute  of  this 

Rev.  L.  449.  nature  was  held  unconstitutional.    Tay- 

In  Pennsylvania,  (if  it  can  be  done  lor  v.  Porter,  4  Hill,  140.    (A  recent  act 

without  inconvenience,)  New  Jersey  and  (New  York  Sts.  1858,  807).  provides  for 

Indiana,    the    land-owner    may    erect  an  application  to  commissioners  to  lay 

swinging  gates  across  the  way ;  in  North  out  a  private  way,  who  are  to  call  a  jury 

Carolina,  gates  or  bars.    Statutes  utn.  to  assess  damages,  and  shall  take  into 

tupra.  account  the  discontinuance  of  a  public 

The  consent  of  the  owner  of  land,  to  road,  which  raised  the  necessity  of  the 

the  laying  oat  of  a  private  road  across  it,  private  way.) 
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CHAPTER  LXn. 

WATS.      HIGHWAYS. 

1.  Definition.  era;  title  to  the  soil  of  the  road, 
1  a,  and  n.  How  laid  ont;  power— how              whether  in  adjoining  owner. 

restricted.  8.  Conveyance  bounded  by  highway; 

2.  Title  to  the  soil  remains  In  former  provisions  in  New  York  and  In- 

owner.  diana. 

6.  Privileges  incident  to  a  highway;  9.  Highway  by   dedication   and   uter. 

statutory  provisions  as  to  trees;  Obstruction,  abandonment,  etc.; 

analogy  between  highways  and  riv-  way  along  banks'of  rivers. 

§  1.  A  HIGHWAY  is  defined,  as  '*  a  passage  or  road  through  the 
country,  or  some  parts  of  it,  for  the  use  of  the  people."^  A 
street  in  a  town  or  city  signifies  a  public  highway .^(a) 

§  1  a.  In  the  United  States,  highways  are  universally  laid  out 
by  public  authority.  Provision  is  everywhere  made  for  com- 
pensating the  owner  of  land  which  is  taken^for  this  purpo8e;(i) 
and  the  forms  of  proceedings  are  substantially  similar  in  all  the 
States.(o) 

'  1  BoQV.  Inst.,  n.  442;  Bonv.  Law       *  Penny,  &c.  v.  Philadelphia,  16  Penn. 
Diet.  79. 

(a)  As  to  the  distinction  between  pub-  (6)  See  Alexander  v»  The  Mayor,  &c. 

lie  and  private  ways,  see  Gnmey  v.  Ford,  6  Gill,  888.    A  town  cannot  discontinue 

2  Allen,  677.  a  highway,  during  pleasure,  reserving 

In  New  Hampshire,  a  highway,  laid  the  right  to  re-open  it  without  paying 

out  for  the  accommodation  of  an  indi-  damages.    Such  reservation  is  void,  and 

vidual  by  selectmen^  although  subject  to  the  discontinuance  absolute.    Cheshire, 

gates  and  bars,  is  still  a  public  highway,  &c.  «.  Stevens,  10  N.  H.  188.    To  grade 

and  all  persons  having  occasion  ai'e  enti-  a  street  or  alley  already  dedicated  to 

tied  to  use  it,  and  the  town  is  bound  to  public  use,  is  not  an  exercise  of  eminent 

keep  it  in  suitable  repair.    Proctor  v.  domain  requiring  compensation,  if  done 

Andover,  42  N.  U.  848.  skilfully  and  discreetly.    Taylor  v.  The 

In  Louisiana,  a  public  road,  estab-  City,  &o.,  14  Mis.  20. 

lished  by  the  police  jury,  is  subject  to  (c)  In  some  of  them,  certain  kinds 

the  use  of  the  whole  State,  and  even  of  of  land  are  specially  exempted  from  lia- 

strangers  or  foreigners.   Barbin  v.  Police,,  bility  to  be  thus  appropriated.    In  Mas- 

&c.,  16  La.  Aji.  644;  ace.  People  v.  K.  sachusetts,  (Mass.  Rev.  St.  289.    See' 

Y.,  &c.,  46  Barb.  78.  St.  of  Georgia,  1842,  88;  Me.  Bev.  St. 
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§  2.  The  location  of  a  public  way  over  the  land  of  an  indi- 
vidual, or  the  grant  of  a  way,  or  privilege  of  a  highway,  gives 
to  the  public  an  easement,  which  the  owner  of  the  land  cannot 
extinguish  or  interrupt.  But,  by  a  rule  said  to  be  settled  ever 
since  the  time  of  Edw.  IV,  the  soil  and  freehold  still  remain  in 
the  latter,  to  the  exclusion  of  all  others,  and  he  may  use  the  land, 
above  or  below,  in  any  way  consistent  with  the  easement.(a) 
Thus  he  may  place  lumber  on  the  land,  or  work  a  mine.  So, 
also,  he  may  sink  a  drain  or  water-course  under  the  land,  cover- 
ing it  securely.     So  he  may  recover  the  land  in  ejectment,(i) 

< 

8S3,)  burying  gronnds  cannot  be  thus  Such  way  cannot  be  wanted  for  any  of 

used  without  consent.  the  common  purposes  of  a  road,  and 

(In  New  York,  where  the  grave  of  a  must  necessarily  more  or  less  obstruct 

person  who  had  been  buried  over  fifty  the  passage  of  the  stream.    The  princi- 

years  was  taken  for  the  widening  of  a  pie  is  the  same  as  that  which  prevents 

street;  it  was  held  that  his  next  of  kin  the  laying  out  of  a  highway  acrott  a 

might  recover  indemnity  for  the  expense  river,  unless  licensed  by  the  legislatare, 

of  removing  and  properly  re-interring  and  the  erection  of  wharves  and  build- 

his  remains.    4  Bradf.  N.  Y.  508.)  ings,  by  an  individual  owner,  below  high 

In  Indiana,  (Ind.  Rev.  L.  446,)  a  road  water  mark,  in  such  way  as  to  obstruct 

shall  not  be  made  through  an  enclosure  navigation.    Landing  places  sometimes 

of  one  year's  standing  without  consent,  exist  by  immemorial  usage  on  the  banks, 

if  a  good  way  can  he  had  elsewhere.    In  and  perhaps  on  the  shores,  of  creeks  and 

Kew  York,  a  road  shall  not  be  laid  out,  rivers;  but  towns  cannot  create  them  as 

without  consent,  through  any  orchard  or  such,  or  as  ways.    Kean  v.  Stetson,  5 

garden,  of  four  years' growth  or  cultiva-  Pick.   492.     See  Pearsall  v.  Post,  20 

▼ation;  through  buildings,  fixtures,  or  Wend.  111. 

erections  for  trade  or  manufacture,  or  That  part  of  a  town-way,  laid  out 

yards  or  enclosures  necessary  thereto;  along  navigable  water,  is  below  high- 

nor  through  enclosed,  improvcMl  or  cniti-  water  mark,  is  no  defence  to  an  indict- 

▼ated  land,  without  the  oath  of  twelve  ment  for  levying  a  nuisance  in  the  part 

freeholders  as  to  its  necessity.    1  N.  Y.  above  high- water  mark.    Gloucester  v. 

Bev.  St.  614.  County,  &c.,  8  Met.  875. 

But  this  prohibition  does  not  apply,  In   New  Hampshire,  selectmen   may 

where,  after  notice  of  a  contemplated  lay  out  a  highway  over  land  reclaimed 

road,  a  building  is  placed  in  the  route  from  the  sea  or  navigable  river,  by  em- 

of  such  road.    Garris  v.  Commissioners,  bankments  or  filling  in,  so  as  to  raise  it 

&c.,  2 Hill,  448.    See  Clapper,  8  Hill,  468.  above    high-water   mark.     Clement   v. 

In  New  York,  the  public  have  no  high-  Burns,  48  N.  H.  609. 
way  along  the  margin  of  navigable  rivors  (a)  Where  A  and  B  are   adjoining 
and  lakes,  unless  by  express  grant  or  owners,  and  A  erects  a  bay*  window,  ex- 
prescription.    Ledyard  v.  Ten  Eyck,  86  tending  over  B's  land,  B  may  maintain 
Barb.  102.  an  action,  though  the  land  is  occupied 

In  Maine,  a  highway  may  be  located  for  a  highway ;  and  a  custom  for  such 

over  land  granted  to  a  corporation  for  erections    is   no    defence.    Codman   v. 

erecting  an  academy,  and  used  for  such  Evans,  5  Allen,  808. 

purpose.    Trustees,  &c.  v.  Salmond,  2  In  Massachusetts,  one  bounding  on  a 

Fairf.  109.  highway,  though  having  the  use  of  the 

So,  in  New  Hampshire,  land  occupied  land  over  which  the  road  is  laid  out,  can- 
by  a  building  is  not  exempt  from  this  not  bring  trespass  against  a  third  per- 
liability.    Peiroe  v.  Somersworth,  10  N.  son.    Smith  v.  Slocum,  11  Gray,  280. 
H.  869.  {h)  Ace.   Hancock  v.  Wentworth,  6 

In  Massacbnsetts,  a  town-way  cannot  Met.  446.    It  has  been  held  in  Connecti- 

be  laid  out  between  high-water  mark  cut,  that,  though  the  public  have  a  mere 

and  the  channel  of  a  navigable  river,  easement  in  a  highway,  yet  this  precludes 
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Individual  possession.    Hence  the  owner  The  same  point,  as  to  the  natnre  of  the 

of  the  soil   cannot  recorer  possession,  title  acquired  by  an  appropriation  for 

subject  to  the  easement.    This  would  public  uses^  has  recently  arisen  In  the 

involve  the  inconsistency  of  issuing  an  case  of  railrocuU* 

habere  facias  potsettionem  in  favor  of  A,  In  New  York,  it  seems  that  a  railroad 

ttubject  to  the  possession  of  B.    Smith,  J.  corporation,  by  proceedings  duly  taken 

examines  the  decision  of  Lord  Mansfield,  under  its  charter,  acquires  the  title  to 

in  Groodtitle  v.  Alker,  1  Burr.  188,  that  lands  appropriated  for  the  use  of  the 

ejectment  lies  in  such  C4Me,  and  supposes  road.    Hunger  v.  The  Tonawanda,  &c. 

it  to  be  founded  in  part  upon  the  pecn-  4  Gomst.  849. 

liar  nature  of  this  action  in  England,  And,  therefore,  where  cattle  escape 

where  it  does  not  settle  the  title,  but  is  from  the  enclosure  of  the  owner,  and 

merely   possessory.    He  remarks,  that  stray  upon  the  track  of  a  railroad,  they 

the  right  to  bring  such  action  is  not  re-  are  trespassing  upon  the  lands  of  the 

quisite  to  prevent  an  adverse  occupant  company.    lb. 

from  gaining  a  title;  for,  while  the  ease-  But,  in  Vermont,  the  charter  of  a  rail- 

ment  continues,  the  statute  of  limitations  road  provided,  that  the  company,  upon 

does  not  rtm .    Doe  v .  Dan  vers,  7  £ .  821 .  complying  with  the  conditions  upon  which 

But  in  a  later  casein  that  State  it  is  they  may  take  land,  shall  be ''seised  and 

decided,  that  the  proprietor  of  land  ad-  possessed  of  the  land."    Held,  this  gives 

joining  a  highway  may  have  an  exclusive  them  a  right  of  way  merely.     Hence, 

possession  and  seisin  of  the  soil  of  the  although  the  charter  makes  no  provision 

highway,  subject  to  the  easement ;   and,  as  to  maintaining  fences  upon  the  line 

consequently,  may  be  dispossessed  and  of  the  road,  the  general  law.  in  reference 

disseised  thereof,  subject  to  such  ease-  tothe  obligation  of  adjoining  land-owners 

ment.    Read  v.  Leeds,  19  Conn.  182.  to  maintain  the  division  fences  between 

Also,  that  he  has  the  usual  remedies,  by  them,  does  not  apply,  but  the  obligation 

action  of  trespass  or  ejectment,  to  prevent  rests  primarily  upon  the  company;  and, 

encroachments,  and  to  defend  his  rights  until  they  have  either  built  the  fences,  or 

against  the  adverse  occupancy  of  an-  paid  the  land  owner  for  doing  it,  a  suffi- 

other.    lb.    In  trespass,  it  appeared  that  cient  length  of  time  to  enable  him  to  do 

the  loctu  was  in  the  public  highway,  south  it,  the  mere  fact,  that  cattle  get  upon  the 

of  the  middle  line;  that  in  1842  the  de-  road  ftom    the   land    adjoining,  is   no, 

fendant  took  a  deed  of  the  loctu.  went  ground  for  imputing  negligenoe  to  the 

into  possession,  set  out  trees,  enclosed  it  owners  of  the  cattle.    Quimby  9,  Yer- 

partly  by  a  fence,  and  had  ever  since  mont,  be.  23  Verm.  887. 

used  and  occupied  it  exclusively  and  In  New  York,  upon  the  same  principle 

adversely.    The  plaintiff  claimed  title  by  with  that  above  stated,  where  private 

virtue  of  a  deed,  executed  in  1848,  pur-  property  is  lawfully  taken  for  public  use 

porting  to  convey  to  him  land  bounded  by  a  municipal   corporation,  and   the 

on  the  north  by  such  highway.    Held,  1.  estate  which  the  corporation  is  autho- 

The  plaintiff's  grantor,  at  the  time  of  rl^  to  take  is  a  fee  simple  absolute,  for 

executing  the  deed,  was  ousted,  and  such  which  full  compensation  is  made,  the 

deed  was  therefore  void  as  to  the  locus ;  property  does  not  revert  to  the  owner, 

2.  Thatifthedefendant,  and  those  under  in  case  the  use  for  public  purposes  is 

whom  he  claimed,  had  for  more  than  discontinued.    And  property  taken  by 

fifteen  consecutive  years  been  in  exclu-  such  corporation  for  an  alnukouse  is  not 

sive   and   adverse    possession,  he   had  subject  to  the  same  rule,  as  property 

acquired  a  title  as  to  individual  rights,  taken  for  a  road  by  a  turnpike  company, 

although  the  public  easement  still  re-  Heyward  v.  TheKayor,  &ic.8Barb.486. 

mained.    Read  v.  Leeds,  19  Conn.  182.  See  p.  110,  n. 

In  South  Carolina,  trespass  to  try  titles  In  Illinois,  the  title  even  to  streets  and 
lies  by  A,  owning  land,  against  B,  hav-  alleys  may  revert  on  the  destruction  of 
ing  a  way  over  it.  But  the  sheriff  gives  the  corporation,  or  on  abandonment  of 
possession  subject  to  the  easement,  the  ground;  but,  until  such  reversion,  the 
Jermanv.  Mathews,  2  Bai.  271.  See  Hoi-  fee  is  out  ofthe  original  proprietor.  Hun- 
lenbeck  v.  Rowley,  8  Allen,  478;  Stiles  ter  v.  Middleton,  18  Illin.  60. 
V.  Curtis,  4  Day,  880;  Adams  v.  £mer-  But  when  land  is  dedicated  to  the  pub- 
son,  6  Pick.  69.  It  is  held,  that  eject-  lie  for  a  particular  purpose,  it  cannot  be 
ment  will  not  lie  for  a  street,  unless  the  aliened  or  sold.  City,  &c.  v.  Illinois,  &c., 
occupation  thereof  is  iohoUy  inconsisteni  12  111.  88.  A  town  may  sue  for  an  ii^ury 
with  the  public  easement.  Adams  9.  to  a  highway.  Hooksett  v.  Amoekeag, 
Saratoga,  &c.  11  Barb.  414.  &c.,  44  N.  H.  106. 
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or  (it  seems)  maintain  tre8pas8.(a)  And  whenever  the  way  is  dis- 
continued, the  land  reverts  to  him  free  of  incumbrance.  It  is 
said  to  be  a  common  practice  for  the  owners  of  water-mills,  or 
of  sites  for  water-mills,  to  sink  water-courses,  for  the  use  of  their 
mills,  in  their  own  laud  under  highways.  In  such  cases,  the 
party  is  bound  to  make  and  keep  in  repair  a  way  over  the  water- 
course.  If  he  does  not,  he  may  be  indicted  for  a  nuisance,  and, 
upon  conviction,  the  nuisance  may  be  prostrated  by  filling  up 
the  water-course,  if  he  shall  not  make  a  convenient  way  over  it. 
If  a  highway,  on  the  other  hand,  be  located  over  water-courses, 
either  natural  or  artificial,  the  public  cannot  shut  them  up,  but 
may,  if  necessary,  divert  them,  and  erect  bridges  over  them, 
which  it  will  be  bound  to  keep  in  repair.(d)  Upon  the  princi- 
ple above  stated,  to  an  action  upon  a  bond  given  for  the  convey- 
ance of  land,  it  is  no  defence,  that  a  highway  has  been  since 
located  over  the  land.  But  this  fact  may  be  considered  upon  a 
hearing  in  equity,  to  reduce  the  damages.  So  it  is  no  breach 
of  the  covenants  of  seisin  and  a  right  to  convey,  that  a  highway 
passes  oVer  the  land.^  So  one  owning  the  soil  of  a  street,  in  a 
populous  town,  may  lawfully  erect  buildings  and  fences  on  the 
line  of  the  street,  with  doors  and  gates,  which,  when  opened, 

*  Cooke   V.   Green,    11    Price,    786$  Chandler,  6,  454  {  Fairfield  v.  Williams, 

County,  &c.,  v.  Chicago,  85  III.  460;  4,427;  Stackpolev.Healey,  16,88;  Rob- 

Gom.  V.  Ruggles,  6  Allen,  588;  Dubois  bins  v.  Bormaa,  1  Pick.  122;  McDonald 

V.  Glanb,  62  Penn.  288;  Haynesv.  Bur-  v.  Lindall,  8  Rawle,  495;  Whitbeck  v. 

lington,  88  Yerm.  850;  Chamberlain  «.  Cook,   15    John.    488;    Mayor,  &c.  «. 

Enfield,  48  N.  H.  856;  Holden  v.  Shat-  Steamboat,  kc.,  Charl.  842;   Nicholson 

tuck,    84    Verm.    886;    9    Iowa,    450;  v.  Stockett,   I   Walk.  67;   John,   &c., 

Jamaica,  &c.,  «.  Chandler,  9  Allen,  159;  Streets,  19  Wend.  659;  Doe  v,  Pearsey, 

1  RoUe's  Abr.  892  B;  2  Inst.  705;  Lade  7  B.  &  C  804;  Dygert  v,  Schenck,  28 

«.  Shepherd,  Str.  1004;  Grose  v.  West,  Wend.  446;  Trustees,  &c.  9.  Anburn, 

7  Tann.  89;  Goodtitle  v.  Alker,  1  Burr,  kc.,  8  Hill,  567;  Union,  &c.  v.  Robinson, 

183,  143;  Cortelyon  V.  Van  Brundt,   2  5Whar.  18;  Wooster  v.  Butler,  18  Conn. 

John.  857;  Jackson  v.  Hathaway,  15,  809;  Rowe  v.  Granite,  &c.  21  Pick.  844; 

447;  Makepeace  9.  Worden,  1  N.  H.  16;  Bosley  «.  Susquehanna,  8  Bland,  07; 

Peck  V.  Smith.  1  Conn.  108;  Witter  v.  Leavitt  v.  Towle,  8  N.  H.  96.    See  Wil- 

Harvey,  1  McCord,  67;  8  Md.  L.  88;  lard  9.  Newbury,  22  Yerm.  458. 
Com.  «.  Peters,  2  Mass.  127;  Perleyv. 

• 

(a)  It  has  been  held  otherwise  in  Mas-  it,  and  build  a  bridge,  he  is  liable  for  any 

aachnsetts,  with  regard  to  a  townvrtiy.  damage  arising  fromwant  of  repairs  upon 

Mayhew  v.  Norton,  17  Pick.  857.  such    bridge.    Dygert    v.  Schenck,    28 

(5)   See    Water- course*     Also,  Mass.  Wend.  446.     But  not  in  case  of  a  change 

St.  1841,  205.    If  the  owner  of  land  over  in  the  highwity.    Phoeuixville  v*  Phoenizj 

which  a  road  passes  dig  a  raceway  across  Uc.  45  Penu.  185. 
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will  swing  over  it ;  and,  in  constructing  such  buildings,  he  may 
place  the  building  materials  and  soil  dug  from  the  cellar  in  the 
street,  not  improperly  obstructing  it,  and  removing  them  in  i-ea- 
sonable  time  ;  or  spread  earth  on  the  street,  for  the  purpose  of 
improving  it  as  a  way ;  or  allow  horses  and  carriages  occasionally 
to  stand  in  the  street  against  or  near  a  house,  ^(a) 

•  §  3.  The  right  of  passage  over  a  highway  does  not  involve 
the  right,  in  any  member  of  the  community  claiming  the  ease- 
ment, to  turn  his  cattle  upon  the  road  for  the  purpose  of  grazing. 
Hence,  if  the  cattle  pass  from  the  highway  upon  adjoining  land, 
though  unfenced,  the  owner  of  the  land  may  maintain  trespass 
against  the  owner  of  the  cattle.  But  if  cattle,  used  in  the 
making  of  a  road,  stray  on  unfenced,  adjoining  land,  against 
the  will  of  a  person  using  them,  trespass  does  not  lie;  as 
where  the  act  is  done  in  the  necessary  turning  of  the  forward 
cattle.* 

§  4.  It  is  said,  the  legislature  might  enact  that  the  future 
location  of  highways  should  vest  the  ownership  of  the  soil  in 
the  public,  and  compensate  the  owner  accordingly.  But  it  is 
doubted,  whether  they  could  constitutionally  divest  such  owner 
of  any  remaining  rights,  in  the  soil  of  a  way  previously  laid 
out;  as,  for  instance,  by  interfering  with  a  fruit  tree,  which 
serves  at  once  for  ornament,  shade  and  profit,  and  is  no  nuisance 
to  the  way.^(6) 

>  Oliindar.  Lothrop,  21  Pick.  292.        Swift,  107;  Stevens  v.  Whistler,  11  E. 

*  Stackpole  v.  Healy,  16  Mass.  88;    51;  Dat.  72.) 

Cool  V.  Crommet,  1  Shepl.  260.    (See  1        '  Stackpole  «.  Healy,  16  Mass.  86-7. 

(a)  Bnt,  in  the  city  of  New  York,  the  road,  in .  case  of  their  intersection,  see 

city  corporation  take  the  legal  title  to  The  North,  &c.  v.  Heilman,  49  Penn. 

the  land  of  the  streets,  for  all  purposes  60. 

of  managing  them  as  streets,  prescribing        Owners  of  property  on  streets  in  a  city 

the  width  of  streets  and  sidewalks,  grant-  have  an  interest  in  maintaining  them,  but 

Ing  the  use  of  parts  of  them  for  private  only  as  such .    They  have  no  peculiar 

parposes,  and  for  the  erection  of  sewers  right  in  the  ei^oyraent  of  them.    Drake 

and  vaults.    Drake,  v.  Hudson.  &c.  7  v.  Hudson,  &c.  7  Barb.  508. 
Barb.  508.   See  p.  108.  W  A  conveys  land  to  B,  reserving  a 

The  fee  resides  in  the  corporation,  in  certain  highway  over  the  land^  to  be 

trust  to  be  kept  open  forever  as  streets,  kept  open  forever.     B  conveys  to  C, 

for  the  equal  benefit  of  the  whole  State,  bounding  on  the  highway.    The  road  is 

People  V.  Kerr.  87  Barb.  857;  New  York  afterwards  discontinued,  and  B  brings  a 

V.  Same.  88  Barb.  869.  writ  of  entry  against  G  for  the  land. 

As  to  the  respective  rights  and  obliga-  Held^  the  clause  in  A's  deed  did  not 

tiona  eouiected  with  a  highway  and  rail-  reserve  to  hha  a  title  to  the  soil,  but  was 
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§  5.  Upon  the  principle  that  the  public  does  not  own  the  soil 
of  a  highway;  where  a  canal  is  laid  out  under  an  act  of  the 
legislature,  which  provides  for  the  payment  of  damages  to  all 
owners  of  land  through  which  it  passes;  the  town,  bound  to 
maintain  a  road  traversed  by  such  canal,  has  no  claim  for  com- 
pensation under  the  act  And,  on  the  other  hand,  where  a  rail- 
road is  laid  out  over  a  highway,  the  owner  of  the  soil  over 
which  the  latter  passes  is  entitled  to  compensation.^ 

§  6.  A  town  may  dig  the  soil  and  use  the  timber  and 
other  materials,  found  within  the  limits  of  a  highway,  in  a 
reasonable  manner,  for  the  purpose  of  making  and  repair- 
ing the  road  or  bridges  upon  it.^(a)     So  the  grant  of  a  turn-' 

'  Millbary  v.  Blackstone,  &c.,  S  Pick.        *  Felch  «.  Gilman,  22  Yerm.  88. 
478;  Trustees,  ficc.  v.  Aaburn,  &c.,  8 
Hill,  567. 

merely  a  declaration  that  the  way  was,  by  the  first  act  of  the  legislature,  A's 
to  continue,  or  intended  to  guard  him'  right  in  the  soil  did  not  pass,  but  only  a 
iVom  liability  as  for  an  incumbrance;  public   easement,   notwithstanding   the 
that  the  soil  passed  to  B,  and,  on  the  clause   prohibiting  any  action,  the  act 
discontinuance  of  the  road,  he  held  it  being  both  at  common  law  and  by  the 
free  from  the  public  easement;  but  that,  Constitution  of  Massachusetts  in  dero- 
having  bounded  on  the  road  in  his  con-  gation  of  private  right,  and  therefore  to 
▼eyance  to  G,  B  had  no  right  to  interrupt  be  construed  strictly ;  that  A's  right  to 
the  use  of  it  by  C  as  a  way.     The  de-  the  soil  did  not  pass  by  the  inquest  of 
fendant  having  pleaded  nul  dUteUin,  the  the  jury  under  the  vote  of  the  town,  by 
demandant   had   judgment.     It   would  virtue  of  the  word  appurtenances j  be- 
have been  otherwise,  if  the  defendant  cause  in  general  land  cannot  be  appurte- 
bad  pleaded  a  special  non-tenure  claim-  nant  to  land,  and  moreover  the  lots  were 
ing  a  mere  right  of  passage.    Alden  v,  described  as  abutting  on  the  street;  and, 
-Murdock,  13  Mass.  256.  the  streets  being  discontinued  by  the 
The  town  uf  Charlestown,  dfter  the  cession  of  the  town  to  the  United  States, 
great  fire  in  that  place,  laid  it  out  into  that  A  regained  his  original  title  to  the 
new  streets  and  squares.    The  legisla-  soil  over  which  they  passed.    U.  S.  v. 
tare  afterwards  confirmed   this  laying  Harris,  1  Sumn.  21. 
out,  providing  a  compensation  to  land-  Land  marked  on  a  plat  of  a  village  as 
owners  by  appraisement,  and  prohibiting  a  street,  which  has  reverted  by  non-user, 
them  from  bringing  actions  for  the  re-  will  pass  by  deed  of  ''  all  lands  not  de- 
covery  of  the  land  or  of  damages.    The  signated  and    numbered.''    Wawzer  v. 
town  laid  out  streets  over  the  land  of  A,  Blanchard,  8  Mich.  11. 
compensating  him  therefor.    Afterwards  It  is  said  to  have  been  the  practice 
the  legislature  ceded  to  the  United  States  formerly  in  Connecticut,  for  the  select- 
land  in  Charlestown  for  a  navy  yard,  the  men  of  a  town  to  sell  useless  portions  of 
value  to  be  ascertained  by  a  Jury.   Land  a  highway.    But  such  conveyance  is  de- 
of  A  was  taken  and  paid  for.    The  in-  clared  to  be  void.  Barkhamsted  v.  Case, 
quest  of  the  jury  described  bis  lots  as  5  Conn.  528. 

abutting  on  the  streets;   and   one  lot,  (a)  A  surveyor  of  highways  cannot 

which  had  buildings  upon  it,  with  the  appropriate  any  land  without  the  bounds 

appurtenances.    Afterwards  the  town  by  of  the  road.    He  has  no  authority  to 

Vote   granted  the  streets  to  the  United  make  a  ditch  through    adjoining   im- 

States,  A  protesting  at  the  town  meet-  proved  lands,  for  the  purpose  of  having 

ing  against  it,  on  account  of  his  rights  water   turned  off  from    the    highway, 

to  the  advantage  of  said  streets.    Held,  however  important.    The  act  is  a  tres- 


112  AMEBICAN  LAW  OF  REAL  PROPERTT. 

ptke{a)  privilege  passes  not  only  an  easement  for  the  road  itself, 
but  also  so  much  land  as  is  necessary  for  purposes  connectod 
therewith,  as,  for  instance,  for  a  toll-house,  and  a  cellar  under 
it;  as  also  a  well  for  the  use  of  the  family.  But  the  owner  of 
the  soil  may  bring  trespass  against  a  servant  of  the  corporation 
for  taking  the  herbage  upon  the  road.  Thus  where,  before  the 
turnpike  was  made,  the  soil  consisted  of  marsh  land;  and  the 
travelled  part  of  the  road  was  made  by  cutting  up  the  sods  of 
the  contiguous  marsh  land  on  either  side,  the  travelled  part 
being  raised  and  separated  from  the  marsh  on  each  side  by  a 
railing,  so  that  no  traveller  could  pass  upon  the  land  outside  of 
the  railing;  held,  the  owner  of  the  soil  might  maintain  trespass 
against  a  servant  of  the  corporation  for  cutting  thatch  upon  this 
untravclled  part  of  the  road.^ 

§  7.  Chancellor  Kent  says,*  there  is  a  perfect  analogy  between 
the  ownership  of  the  soil  bounding  a  river  not  navigable, 
and  that  of  the  soil  bounding  a  highway.  In  each  case,  the 
right  of  property  is  presumed  to  extend  to  the  centre  of  the 

*  Tucker  9.  Tower,  9  Pick.  109 ;  Adamf  '  8  Kent,  482.  See  Webber  «.  Eastern, 
V,  Emerson,  6  Pick.  57.  See  fiingfaam,  See.  2  Met.  147;.  Paul  v.  Carver. 26  Penn. 
&c.  V.  Norfolk,  6  AUen,  868.  228. 

pass.  Plnmmer  9.  Stnrterant,  82  Maine,  The  same  principle  applies  to  a  private 

826.  way  as  to  a  highway,  in  regard  to  the 

Questions  have  recently  arisen,  in  re-  ownership  of  the  soil  by  an  adjoining 
gaiti  to  the  use  of  highways  for  the  proprietor.  Thus,  where  A  and  B,  ad- 
tracks  of  railroads.  It  has  been  held,  Joining  owners  of  land,  have  a  right  of 
that  to  allow  a  street  in  a  city  to  be  used  way  over  a  dam  between  them,  if  each 
for  a  railroad  track,  either  upon  itsnatui  owns  t^  the  centre  of  the  dam,  and  A 
ral  surface,  or  by  tunnelling,  is  not  a  erects  a  gate  or  fence  across  it,  B  may 
misapplication  of  it;  provided,  such  use  have  an  action  of  trespass  to  try  titles 
does  not  interfere  with  the  free  and  un-  against  him.  Jerman  v.  Mathews,  2 
obstructed  use  of  it  as  a  high  way.  Adams  Bai.  271. 
9.  Saratoga,  &c.,  11  Barb.  414.  (a)  A  turnpike  is  a  highway,  and,  a« 

The  temporary  inconvenience  to  ad-  such,  it  is  an  indictable  nubance  to  ob- 

Joining  proprietors,  the  excavation  and  struct  it.    Com.  v.  Wilkinson,  16  Pick, 

tunnelling,  is  damnum  abseaue  injuria,  176.    A  grant  may  be  presumed  fVom 

Plant  V.  Long  Island,  &c.,  10  Barb.  26.  use,  for  a  turnpike  to  pass  over  a  high- 

In  New  York  and  Michigan,  the  owner  way.    Penton,  &c.  v.  Bishop,  11  Verm, 

of  land,  traversed  by  a  highway,  is  espe-  198. 

cially  authorized  to  set  out  trees,  and  to  It  is  an  indictable  nuisance  to  continue, 
sue  for  any  injury  done  to  them.  Such'  within  the  limits  of  a  turnpike,  build- 
owner  is  declared  to  be  proprietor  of  all  ings  previously  erected  there,  though 
trees  standing  or  lying  on  the  land  ex-  upon  a  part  out  of  the  travelled  path, 
cept  those  necessary  for  the  repair  of  and  fVom  which  a  high  bank  was  taken 
the  highway  or  bridge.  1  N,  Y.  Rev.  St.  down,  in  order  to  erect  them.  Com.  9. 
626;  Mich.  L.  897-8.  Wilkinson,  16  Pick.  176. 
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stream  or  of  the  road,  subject  to  the  public  right  of  passage  ;(a) 
but  this  presumption  is  inapplicable,  where  a  different  original 
ownership  is  proved.  Thus,  A  and  B  were  adjoining  owners  of 
land  over  which  a  highway  was  laid  out.  A  encloses,  and  occu- 
pies for  twenty-eight  years,  a  portion  of  the  way  not  used,  upon 
his  own  side.  Held,  his  adverse  possession  did  not  extend 
beyond  the  enclosure,  and  that  B  still  owned  to  the  centre  of 
the  original  highway.^ 

§  8.  It  is  the  general  rule,  that  a  conveyance  of  land,  bounded 
on  the  highway,  gives  a  title  to  the  centre  of  the  road,  if  the 
land  belongs  to  the  grantor,  which  will  be  presumed;  and  unless 
it  is  expressly,  or  by  necessary  implication,  reserved.  Such 
reservation  may  arise  from  bounding  the  land  on  the  side  or 
edge  of  the  road ;'  but  not  from  the  fact  that  the  measurement 
in  the  deed  corresponds  only  with  the  edge.  The  question, 
whether  in  a  conveyance  of  land  abutting  upon  a  highway  the 
highway  does  or  does  not  pass,  is  said  to  be  in  all  cases  a  matter 
of  construction  and  intention  merely,  to  be  determined  from  the 
language  and  surrounding  circumstances ;  but  the  presumption 
is,  that  the  parties  did  intend  to  include  the  highway.^  Thus 
the  owner  of  a  village  lot,  bounded  by  a  street,  is  prtma  facie 
the  owner  to  the  centre  of  the  street. ^(6) 

^  Watrons  v.  Sonthworth,  6   Conn.  (8  TifPa.)  876;  Hollenbeck  «.  Rowley,  8 

805;    Headlam   v,  Hedley,   Holt,  468.  Allen,  478;  Smith  9.  Slocomb,  11  Gray, 

See  Steel  v.  Prickett,  2  Star.  468;  Doe  280.   See  Chatham  v.  Brainard,  11  Coon. 

V.  Pearsey,  7  B.  &  C.  804;  Lofll,  858;  60;  Champlintr.  Pendleton,  18,28;  John- 

Groae  «.  West,  7  Taun.  89.  son  v.  Anderson,  18  Maine,  76;  Child  v, 

*  Stevens  v.  Whistler,   11  E.  51;  8  Starr,  4  Hill,  869;  Scratton  v.  Brown,  4 

Kent,  488;  Peck  v.  Smith,  1  Conn.  108;  B.  fc  G.  485;  8  N.  H.  96;  Russell  v. 

Panl  V.  Carrer,  24  Penn.  207;  Wintar  v.  Lode,  1  Greene  (Iowa),  566;  Adams  v, 

Peterson,  4  Zabr.  524;  Mann  v.  Dnn-  Saratoga,  &c.  11  Barb.  414. 

ham,  5  Gray,  511;  Grier  v.  Sampson,  8  *  Buck  v.  Squires,  22  Verm.  484. 

Cas.  188;  Baldwhi  v.  Buffalo,  85  K.  Y.  ^  Adams  r.  RiTers,  11  Barb.  890. 

(a)  There  is  another  point  of  analogy  196.    It  is  held  that  neither  the  riparian 

between  highway  by  land  and  by  water,  owner,  the  legislature  of  the  State,  nor 

The  legislature  has  authority  to  lay  out,  the  Congress  of  the  United  States,  can 

and  to  discontinue  or  ehange  the  course  interrupt  the  public  use  of  a  navigable 

ofahigliway.    So,  also,  they  may  alter  river.    8  Biackf.  196. 

the  direction  of  a  river,  where  tiie  pub-  Navigablt  sireamt  in  the  United  States 

lie  good  so  requires.    Spring  v.  Russell,  are  declared,  by  act  of  Congress,  to  be 

7  Greenl    290-1.    A    public  canal   or  highways.    Grord.  Dig.  818. 

stream  is  a  highway.    Bosley  v.  Susque-  (6)  In  Connecticut,  the  question,  as  to 

hanna,  &e.  8  Bland,  65.    See  Clay,  594;  the  ownership  of  the  soil  over  which  a 

Miss.  L.  112;  Cos  «.  The  State,  8  Biackf.  highway  pass^a,  h»8  beea  th«  subjeot  gf 
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§  9.  A  highway  may  be  created  by  a  dedication — some- 
times termed  a  *' solemn  appropriation"— on  the  part  of  the 

eUborate  diflCDSsion,  leading  to  different  street  passes.     Walker  v.  Pearson,  6 

coDclusions  on  the  part  of  the  several  Heath,' 152. 

judges  composing  the  court.  Smith,  ^.  Tenants  in  common  mako  partition  of 
was  of  opinion,  that  the  fee  of  a  highway  land  trarersed  by  a  road,  assigning  to 
belongs  to  the  owner  of  the  adjoining  each  the  land  on  the  respective  sides  of 
land,  upon  the  presumption  that  he  fur-  the  road,  and  bounding  each  part  by  the 
nished  the  land  used  for  such  highway;  road.  Held,  no  intention  appeared  to 
and  that,  in  the  transmission  of  the  ad-  divide  a  part  of  the  land  covered  by  the 
joining  land  through  snccessive  owners,  road,  and  therefore  it  remained  undivided, 
the  fee  of  the  road  passes  as  parcel  of  Sibley  r.  Holden,  10  Pick.  249. 
and  appurtenant  thereto;  especially  (The  same  rule  applies  to  a  private 
where  the  grantees  are  bounded  on  the  way.  Thus  a  division  of  an  estate  held 
highway.  Stiles  v.  Curtis,  4  Day.  832-8;  in  common  by  mutual  deeds  of  release, 
(8  Hen.  7,  6.)  See  also,  Buel  v.  Clark,  giving  the  precise  admeasurements  of 
1  Hoot,  49;  Brown  v.  Freeman,  lb.  118.  each  lot,  describing  them  as  bounding  on 
Swift,  J.,  adopts  the  same  views.  He  a  passage  way,  designating  them  by  let- 
remarks,  that  the  proposition,  that  the  ters  and  figures,  and  referring  to  a  plan, 
adjoining  owner  has  the  fee  of  the  road,  on  which  the  lots  are  similarly  desig- 
means  the  owner  at  the  present  timef  not  nated,  and  the  passage  way  is  without 
those  who  were  proprietors  when  the  mark;  leaves  the  estate  in  the  passage 
way  was  laid  out,  or  their  representa-  way  in  common.  Morgan  r.  Moore,  8 
tives;  nor  does  it  make  any  difference.  Gray,  819.) 

that  ancient  proprietors  of  towns  gran^ei  A  warrant  to  commissioners  directed 

the  lands  and  reserved  the  ways ;  for  the  them  to  appraise  and  divide  all  the  es- 

grant  and  reservation  make  one  transac-  tate  of  the  party  named.    Their  return 

tion,  and  pass  the  fee  of  the  road.  There  states  an  appraisement  and  division  of  all^ 

,  may  be  cases  where  the  ithole  of  a  man's  describing  each  parcel,  and  those  adjoin- 

land  is  taken  for  a  way.    But  these  are  ing  a  highway  as  bounded  on  it.    Held, 

few,  and  do  not  vary  the  general  princi-  the  property  of  the  road  passed  to  the 

pie.    A  conveyance,  bounded  on  a  river  respective  owners  on  each  side.    Bnck- 

not  navigable,  passes  the  soil  of  the  river  nam  v.  Bucknam.  8  Fairf.  468. 

as   appurtenant.    So    an   existing  way  A  conveys  to  B,  by  warranty  deed, 

passes  under  the  head  of  appurtenances,  land  traversed  by  a  road.  *'  saving  and 

Hence,  the  soil  of  a  highway  passes  as  excepting  said  highway."   The  soil  of  the 

appurtenant  to  adjoining  land.    A  con-  road  passes,  and  B  may  have  an  action 

trary  principle  would  tdlow  injuries  to  for  the  continuance  of  a  building,  erected 

the  soil,  trees,  &c.,  for  which  no  one  before  the  conveyance,  on  a  part  of  the 

could  sue;  the  heirs  of  ancient  proprie-  road  not  travelled.    Peck  v.  Smith,  1 

tors    being    generally    unknown.     lb.  Conn.  108;  Hart  v.  Chalker,  5,  811. 

886-7-8.    Baldwin,  Reeve  and  Edmond,  The  owner  of  a  narrow  strip  of  land, 

justices,  and  Mitchell,  Ch.  J.,  did  not  and  also  of  land  ai^oining  it  on  the  north 

concur  in  these  views;   but  the  whole  and  south,  conveyed  to  one  person  two 

court  decided,  that  where  the  proprie-  lots,  one    of  which    was  described  as 

tors  of  a  township  more  than  a  century  bounded  south  on  a  street ,  the  other 

before  appropriated  land  for  a  road,  lay-  north  on  an  intended  street,  meaning  by 

ing  out  and  selling  adjoining  land  as  «^ree<  the  above-mentioned  strip  of  land, 

bounded  thereon,  and  the  road  had  been  Held,  the  fee  thereof  did  not  pass,  but  a 

nsed  for  nearly  a  century,  but  was  now  right  of  way  did  pass,  by  implication  or 

no  longer  needed,  and  inclosed  by  the  by  estoppel.    O'Linda  v.  Lothrop,  21 

owner,  the  adjoining  proprietors  could  Pick.  292. 

not  maintain  ejectment  for  the  soil.  lb.  So  where  the  owner  of  land  conveys  a 
828.  lot  by  its  number,  according  to  a  plan, 
Where  land  is  conveyed,  within  which  wnich  delineates  a  street  with  lots  ad- 
is  fenced  a  portion  of  the  street,  and  the  joining;  the  fee  which  the  purchaser 
monument  called  for  by  the  deed  is  des-  takes  is  limited  to  the  lines  of  the  lot  as 
cribed  as  standing  in  the  line  of  the  street,  exhibited  on  the  plan,  and  does  not  em- 
there  being  no  uncertainty  in  the  loca-  brace  any  part  of  the  street.  The  con- 
tion  of  the  monument  or  street,  and  no  Teyance,  however,  gives  him,  by  implica- 
reference  to  the  fence,  no  part  of  the  tion  or  estoppel,  a  right  of  way  in  ihe 
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owner(a)  of  the  land  to  the  public  use.(6)  Such  dedication  may 
consist  in  a  simple  acquiescence,  or  in  positive  and  unequivocal 
acts  or  declarations,  signifying  the  owner's  intention  to  give  up 
the  soil  to  this  object.  Parol  proof  is  sufficient.  (See  pp.  117, 
122.)  The  statute  of  frauds  does  not  apply.  No  pai*ticular  form 
or  ceremony  is  necessary,  if  the  intention  appear.  It  is  said,  the 
doctrine  of  such  dedication  rests  on  the  principle  of  the  common 

street,  and  aoy  erection  made  upon  the  pass  such  a  right  to  the  soil,  as  autho- 

street,  by  which  his  use  of  it  for  a  pas-  rizes  the  establishment  of  a  ferry  under 

sage-way  is  obstructed,  is  an  invasion  of  the  statutes, — for    such  ferry  requires 

his  right;  and,  until  an  easement  in  the  ownership  of  the  land.    In  the  same 

street  has  been  acquired  by  the  public,  State,  it  is  oaid,  a  public  street  in  a 

he  may  treat  such  invasion  as  a  private  town  is  a  public  highway.   Lewis  Street, 

nuisance,  and  maintain  an  action  for  tlie  2  Wend.  472;  Livingston  v.  Mayor,  &c.,  S, 

damage.     Sutherland   v.   Jackson,    82  85;  Wyman  v.  Mayor,  &c.t  11,*  4S6;  Cio- 

Maine,  SO.  cinnati  v.  Lessee,  &c..  6  Pet.  481;  Trus- 

But   where   the   proprietor   of  land  tees,  &c.  v.  Gowen,  4  Paige,  610;  Conner 

grants  a  private  way  across  it,  of  a  spe-  v.  President,  &c.,  1  Blac.  44;  Thirty- 

cifled  direction  and  width,  and  after-  8econd,&c.,19  Wend.  128;  Twenty -ninth 

wards  conveys  the  land  on  one  side  of  Street,  1  Uill,  189. 

such  way,  bounding  it  by  the  line  of  the  As  to  the  boundaries  of  a  highway, 

way;  it  seems  the  grantee  of  such  land  see  Hannum  v.  Belchertown,  19  Pick, 

takes  no  fee  in  any  part  of  the  strip  of  811;  Stetson  v.  Faxon,  lb.  147;  Sprague 

land  covered  by  the  right  of  way.    Nor  v.  Waite.  17,  809. 

by  virtue  of  his  deed  does  he  take  in  such  The    ordinary   presumption    is,    that 

strip  any  easement  or  any  right  of  way  strips  of  land  lying  along  a  highway, 

by  necessity.    The  State' v.  Clements,  82  even  though  indirectly  connected  with 

Maine,  279.  parts  of  tho  toatte,  belong  to  the  owner 

Where  a  lot  conveyed  by  deed  ^  des-  of  the  adjacent  enclosed  land,  between 

cribed  as  bounded  "  southerly  on  the  which  and  the  actual  beaten  road  they 

northerly  line  or  side  of  T  B's  lane."  the  lie.  and  not  to  the  lord  of  the  manor, 

grantee  cannot  claim  to  the  middle  of  especially  if  the  adjacent  owner  has  done 

the  lane;  especially  if  the  lengths  of  the  acts  of  ownership  without  interruption 

sides  of  the  lot  limit  it  to  the  northerly  upon  the  land.    Deudy  v.  Simpson,  10 

side  of  the  lane.    Jones  v.  Cowman,  2  G.  B.  (N.  S.)  888. 

Sandf.  284.  (a)  Not  by  a  trespasser  or  $qwiUer. 

The  grant.  In  such  deed,  of  the  use  and  Grentleman  r.  Soule,  88  III,  272. 

privilege  of  the  lane,  until  the  mayor,  (b)  A  wharf  may  be  dedicated  in  like 

&c.,  should  cause  streets  to  be  opened  manner,  and  no  toll  can  afterwards  be 

through  or  adjoining  the  lot,  is  evidence  imposed  upon  the  use  of  it,  but  by  autho- 

of  an  intent  not  to  grant  the  title  to  the  rity  of  the  legislature.    Wharf  Case,  8 

middle  of  the  lane.    lb.  Bland,  861. 

In  the  city  of  New  York,  where  one  But  not  a  right  to  float  logs  in  a  stream 

seUs  land  bounded  on  a  street,  as  laid  for  two  or  three  weeks  of  the   year, 

down  upon  a  plan  of  lands  belonging  to  during  the  spring  freshets,  thereby  en- 

the  city  or  to  the  vendor;  this  reference  dangering  and  injuring  the  dams  and 

to  the  plan  is  held  a  dedication  of  a  factories  and  mills    thereon;    this   not 

street  to  the  public,  and,  whenever  it  is  being  in  its  nature  a  public  right.    Mun- 

opened,  the  vendee  has  a  perpetual  right  son  «.  Hungeribrd,  6  Barb  266. 

of  passage,  by  virtue  of  an  implied  cuv-  In    1795,  the   proprietor  of  a  town 

enant,  though  the  fee  remains  in  the  deeded  a  square  to  the  justices  of  the 

vendor.    In  Indiana,  the  designation  of  county,  as  a  public  square,  to  be  appro- 

a  street,  upon  the  recorded  plat  of  an  priated  for  public  buildings.    In  1840, 

incorporated  town,  amounts  to  a  grant  the  county  seat  was  removed,  and  the 

of  a  highway.    But  where  there  is  an  justices  leased  the  buildings.    Held,  the 

exclusive  grant  to  a  corporation,  and  lease  was  invalid.    C.  G*  Court  r.  New* 

the  street  lies  upon  a  river,  this  does  not  port,  12  B.  Mon,  688t 
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law,  that,  where  a  person  has  made  representations,  or  pnrsned 
a  line  of  conduct,  with  a  view  to  induce  others  to  adopt  a  parti- 
cular course  of  action,  and  such  representations  or  conduct  have 
produced  that  effect;  they  shall  be  held  to  be  binding  and  con- 
clusiye  against  him,  and  he  shall  not  afterwards  be  permitted 
to  retract  or  repudiate  them,  to  the  injury  of  those  who  have 
been  induced  thus  to  act  In  other  words,  it  is  a  case  of  estop- 
pel,  not  of  grant.  The  time  requisite  for  the  establishment  of 
the  public  right  has  been  yanously  fixed  in  different  cases;  in 
some,  the  periods  of  six  and  twelve  years  having  been  held 
sufficient,  while  in  others  even  nineteen  years'  use  has  been  con- 
sidered as  not  conclusive.  {Infra,  p.  122,  n.)  And,  in  a  case 
where  the  land  was  under  a  lease  for  years,  ninety-nine  years 
were  held  insufficient  to  bind  the  owner  in  fee.  Chancellor  Kent 
is  of  opinion,  that,  where  there  is  mere  acquiescence  on  the  part 
of  the  owner,  his  right  will  not  be  concluded,  by  dedication  to 
the  public,  by  a  use  for  any  period  short  of  twenty  years;  but 
a  less  period  will  be  sufficient  where  there  is  any  positive  assent 
or  permission  on  his  part,  showing  an  intention  permanently  to 

abandon. the  soil.(a)    Use  of  the  way  is  evidence  of  an  intention 

• 

A  deed  of  land  to  a  town  in  fee,  al-  road  across  it,  for  any  period  leas  than 
though  for  the  nae  of  the  town  as  a  twenty-one  years,  is  not  oondnsiye  proof 
meeting-honse  green,  is  not  a  dedication  of  a  dedication  thereof  to  public  uses, 
to  the  public  use.  State  v.  Woodward,  but  only  evidenoe,  more  or  less  signifl- 
28  Venn.  92.  cant,  tending  to  prove  snch  dedication. 
But  if.  after  accepting  snch  a  deed,  Such  unintermpted  use,  for  the  period 
the  town  snflfer  the  land  to  remain  unen-  of  nine  years,  coupled  with  other  cir- 
closed,  and  place  a  survey  of  it,  describ-  cumstances  indicating  an  Intention  on 
ing  it  as  part  of  the  common,  upon  the  part  of  the  owner  to  dedicate  it, 
record,  and  then  permit  an  uninterrupted  may,  if  satisfactory  to  the  jury,  warrant 
use  of  it  by  the  public  for  more  than  it  in  finding  such  dedication;  but  does 
fifteen  years;  this  will  amount  to  an  irre-  not,  in  and  of  itself,  Justify  the  court  in 
vocable  dedication.  lb.  assuming  the  fact  of  a  dedication.  Pen- 
In  Illinois,  the  acknowledgment  and  quite  v.  Lawrence,  11  Ohio  (N.  S.)»  274. 
recording  of  a  town  plat  vests  the  legal  In  New  York,  the  nse,  for  fifteen  years, 
title  to  the  ground,  appropriated  to  of  a  highway,  in  case  of  sale  of  the  land, 
streets  and  alleys,  in  the  town,  for  the  with  notice,  estops  a  party  from  qnes- 
public.    Hunter  9.  Middleton,  18  III.  60.  tioning the  easement.  Chapman v.CkOes, 

The  person  making  such  plat  and  dedi-  46  Barb.  818. 
cation,  not  having  the  legal  title  nor  In  the  same  State,  the  use  of  land  as 
exclusive  right  of  possession,  cannot  a  highway  for  less  than  twenty  years  is 
'  bring  an  action  of  trespass  for  an  ii^nry  held  prima  faeU  sufficient.  Little  v. 
to  the  soil  or  freehold,  as  in  the  case  (^  Denn,  84  N.  Y.  (7  TifTa.)  462.  See  (Sen- 
highways,    lb.  tleman  v.  Soule,  88  III.  272. 

By  Statute  of  1861,  p.  Ill,  land  may  In  Maryland,  a  highway  by  preacrip- 

be  dedicated  in  perpetuity  for  ctmtteriu.  tion  arises    in    twenty  years,    ^y  «. 

(a)  A  mere  silent  acquiescence  of  the  Allenderi  22  Md.  627. 
owner  of  land,  in  the  use  of  a  public 
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• 

m  the  owner  to  dedicate  it:  and  interruption  of  such  use  rebuts 
the  intention;  as  where  the  circumstances  show  only  a  tempo- 
rary and  conditional  Hcerise.^  In  case  of  dedication  and  twenty 
years'  use;  disability  is  held  not  to  interfere  with  the  public 
easement,  nor  can  it  be  defeated  by  mere  declarations«^(a)  There 

*  Baxter  v-  Taylor,  1  Nev  &  M.  18;  447;  8  Kent,  460;  Willonghby  v.  Jenks, 

Gathrie  «.  New  Haven.,  81  Conn.  308;  20  Wend.  96;  Lessee,  &c.  v.  Coinmis- 

44  Barb.  606;  Dubuqne  «.  Maloney«  9  sioner,  &c.,    7  Ohio,    88;    Lebanon  v. 

Iowa,  460;  Proctor  «•  Lewiston,  26  111.  Warreu,  &c.,  80;  Barraclough  o.  John- 

168;  Williams  v.  Wiley,   16  Ind.  862;  son,  8  Ad.  &  £11.  99;  Poole  v.  Uuskinson, 

Baldwin  v.  BuflTalo,  86  N.  Y.  (8  Tiffa.)  11  Mees.  &  W.  827;  State  v.  Johnson, 

376;  9  Wis.  240;  Conway  v.  Jefferson,  11   Ired.   647;    Dwinel  v.   Barnard,   28 

46  N.  H.  621;  Trustees,  &c.  v.  Merry-  Maine,  664;  Penny,  &c.  v.  Philadelphia, 

weather,  11  £   876,  n.;  Com.  o.  Milten-  16  Penn.  79;  Stacey  «.  Miller,  14  Mis. 

berger,  7  Watts,  460;  Woodyer  v.  Had-  478;  Colden  v.  Thurbur,  2  John.  424; 

den,   6  Taun.   126;    Wood  v.   Veal,   6  Pritchard  o.  Atkinson,   8  N.   H.  886; 

Bam.  &  Aid.  464;    Rex  «.   Lloyd,  1  State  v.  Campion,  2,  618;   Barker  v. 

Gamp.  260;  Lethbridge  v.  Winter,  lb.  Clark,  4,  880;  Godfrey  v.  City,  &c.,  12 

263,  n.;  Rex  v.  Inhabitants,  &c.;  4  Barn,  lllin.  29. 

&  Aid.  447;   Jar?is  v.  Dean,  8  Bing.  *  Derenpeck  v.  Lambert,  44  Barb.  696. 

(a)  See  pp.  116, 122.  Forty  years  bo-  the   fee   could   not   maintain    trespass 

fore  suit,  the  grantor  of  the  defendant  and  against  one  who  peaceably  removed  ob- 

his  neighbor  opened  a  lane  or  road  upon  structions  from  the  road,  the  facts  rais- 

their  boundary  lines  to  accommodate  the  ing  a  presumption  of  dedication.   Elliott 

adjoining  lands,  taking  ten  feet  from  each  v.  Treadway,  10  B.  Mon.  22. 

side.   The  road  thus  opened  was  used  un-  One  who  has  sold  and  conreyed  land, 

interruptedly  by  the  public  thenceforth,  taking  a  mortgage  back,  which  is  after- 

nutil  shut  up  by  the  defendant  the  year  wards  foreclosed,  is  to  be  deemed  the 

before  the  trial.    In  1848,  the  commis-  owner,  so  far  as  relates  to  a  dedication, 

sioners   of  highways    ascertained,   de-  Wright  o.  Tnkey,  8  Cush.  290. 

scribed  and    entered    such   road    upon  In  1889,  a  way  was  laid  out  for  a  pri- 

reeord.    In  1826,  the  commissioners  had  Gateway.    In  1840,  the  street  commis - 

surveyed,  laid  out,  and  recorded,  and  missioner  reported  that  it  was    open, 

made  to  connect  with  the  lane  or  road  unpaved,  and  could  not  be  kept  in  repair, 

in  question,  the  road  beyond,  on  which  In  1841,  he  made  a  similar  report,  and 

inhabitants  resided  who  had  no  other  said  the  way  was  a  public   nuisance, 

egress.     Held,  sufficient  evidence  of  a  whereupon  the  city  council  ordered  it 

dedication  to  the  public,  upon  which  the  paved,  which  was  done.    In  an  action 

public  and  individuals  had  relied ;  and  against  the  party  who  laid  it  out,  for  his 

of  an  adoption  of  such  road  by  the  pro-  share  of  the  assessment  for  paving;  held, 

per  authorities.    Wiggins  v.  Tallmadge,  his  acts  constituted  a  dedication.  Gamble 

11  Barb.  467.  v.  City,  &c.,  12  Mis.  617. 

Where  there  is  sufficient  evidence  of  Where  a  passage-way,  leading  from 

the  dedication  and  acceptance  of  a  street  one  part  of  the  public  road  to  another, 

as  a  public  way;  one  purciiasing  a  farm  though  circuitous,  had  been  many  years 

adjoining  the  road  many  years  after  the  used  by  the  public;  held,  a  dedication, 

dedication,  who  acquiesced  in  the  use  of  Rex  v.  Lloyd,  1  Camp.  260. 

the  road  by  the  public  for  twenty-two  The  owner  of  land  abutting  on  a  street 

years,  and*  then  obstructed  it  by  a  fence  in  Bostop,  laid  out  as  a  town-way,  set 

through  the  centre,  is  liable  to  an  action  his  building  back  from  the  line  of  the 

by  the  commissioners  of  highways.     lb.  street,   thus  leaving  an  open  strip  of 

Where  a  public  road  had  been  opened,  land,  which  was  used  by  the  public  as  a 

and  recognized  by  the  public  and  the  part  of  the  street  for  more  than  forty 

owner  of  the  fee,  and   courts    having  years.    Held,  the  public  or  the  city  had 

jurisdiction  over    roads,   as    such,  for  acquired  a  right  of  way  over  this  strip, 

twenty-five  years;  held,  the  owner  of  Valentine  9.  Boston,  22  Pick.  76. 
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is  a  class  of  cases,  howeyer,  which  seem  to  restrict  and  qualify 
the  privilege  of  a  highway  by  dedication.  It  is  sometimes 
held,  that  there  must  be  twenty  years'  use.^  Though  possession 
and  use  for  less  than  fifteen  years  will  show  dedication,  if  corro- 
borated by  other  sufficient  evidence  of  intent.^  And  the  question 
is  for  the  jury.^  Sometimes  held  a  mixed  question  of  law  and 
fact.^  It  seemsj  that  stronger  proof  is  required  in  the  country 
than  in  a  town  or  city.  All  the  peculiar  circumstances  of  the 
'Character  of  the  country  and  of  the  neighborhood  are  to  be 
considered  by  the  jury.  Knowledge  by  the  owner,  that  the 
public  traveled  over  unenclosed  waste  land,  is  not  enough;  more 
especially  if  the  land  was  claimed  by  many  to  be  public  land, 
and  the  true  owner  was  then  proceeding  to  obtain  his  patent; 
as  under  the  act  of  Congress  claimants  are  jiot  obliged  to  sue 
until  their  right  to  a  patent  has  been  determined.  And  it  is  not 
conclusive  that  the  owner  supposed  the  public  to  have  the  right 
of  passage,  if  he  did  nothing  to  confirm  that  supposed  right.^ 
So  if  a  single  act  is  relied  on,  it  must  be  so  unequivocal,  that  lapse 
of  time  or  us^er  is  not  required  to  aid  the  pre8umptiou.^(a) 


>  Stevens  v.  Nashua,  46  N.  H.  192. 

»  82  Verm.  600. 

*  Gonnehan  v.  Ford,  9  Wis.  240. 


*  Waugh  V.  Leach,  28  111.  488. 

'  Harding  v.  Jasper,  14  Cal.  642. 

*  l^ogansport  v.  Dann,  8  Ind.  878. 


(a)  Where  away  had  heen  used  by  public.    Stacey  v.  Miller.  14  Mis.  478. 

the  public  many  years,  and  was  paved,  So  proof  that  a  way  has  been  used  an 

lighted  and  mentioned  as  a  public  way  a  rtiad  for  more  than  thirty  years,  en- 

by  act  of  Parliament,  but  was  no  thor-  cumbered  all  the  time  with  gates  and 

oughfare,  and  led  only  to  lands  under  bars  in  the  summer  seasons,  without  its 

lease;  held,  the  landlord  was  not  bound  ever  having  been  fenced  on  its  sides,  is 

without  privity  or  dedication.    Wood  v.  not  sufflcient  to  show  that  it  is  a  ^*  pub- 

Teal,  1  D.  &  R.  20;  6  B.  &  A.  454.  lie  highway."   Sute  v.  Strong,  25  Maine^ 

A  constant   use   by  the   public,  for  297. 

thirty  years,  of  a  private  way  leading  to  So  a  sign,— j>rit?af«  way — prevents  a 

a  wharf,  contemporaneous  with  a  like  dedication.    Durgin  v,  Lowell,  8  Allen, 

use  thereof  by  the  owner,  to  whom  the  898. 

city  continued  to  assess  the  taxes  on  the  The  proprietors  of  real  estate  in  L. 
land,  and  who,  during  all  that  time,  laid  out  and  constructed  a  street  through 
paid  the  taxes,  made  all  necessary  re-  it,  in  the  usual  manner,  with  a  carriage- 
pairs  at  his  own  expense,  stowed  lumber  way  in  the  centre,  of  the  ordinary  width ; 
and  other  articles  on  the  land,  and  did  after  which,  the  street  was  used  by  the 
other  acts  of  ownership;  will  not  autho-  public,  without  obstruction  or  objecticin. 
rize  the  presumption  of  a  dedication  of  They  afterwards  conveyed  a  portion  of 
the  land  to  the  public  for  a  highway,  the  land,  including  a  part  of  that  over 
Irwin  V.  Dixion,  9  How.  U.  S.  10.  which  the  street  was  laid  out,  to  the  de- 

The  mere  fact,  that  a  farmer  suffers  fendants,  with  a  provision  in  the  deed, 

the  public  to  pass  through  his  farm  for  that  the  street  should  be  forever  main- 

flflteen  years,  is  not  sufficient  evidence  tained  as  a  road,  for  the  common  use  of 

of  an  intention  to  dedicate  a  way  to  the  the  parties  to  the  conveyance,  their  sue- 
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§  10.  To  establish  a  highway  by  dedication,  there  must  be  not 
only  an  intent  on  the  part  of  the  owner  of  the  land  to  devote  it 
to  the  use  of  the  public,  but  there  must  also  be  an  acceptance  on 
the  part  of  the  public,  more  especially  where  it  does  not  con- 
form to  statute;  and  to  establish  such  acceptance  by  use,  that 

cessorfl  and  assigns,  the  grant-ees  seve-  ancienl  laying  out  or  grant  by  the  pro- 
rally  keeping  in  repair  those  parts  which  prietors  of  the  soil.  Com.  v.  Newbury, 
passed    over    their    respective    estat<;8.  2  Pick.  51. 

The  proprietors  subsequently  conveyed  A,  an  owner,  applied  to  have  an  Ave- 
to  the  plaintiff  a  lot  bounding  on  the  nne  laid  out  as  a  public  highway,  but 
street  and  so  describe4i  with  all  the  withdrew  his  application,  and  no  pro- 
privileges  and  appurtenances;  and  then  ceedings  weie  had  on  it;  he  then  graded 
sold  at  auction  all  their  remaining  lands  the  road  at  his  own  expense,  and  main- 
on  the  street,  together  with  other  lands,  *tained  a  gate  at  each  end.  Held,  he  liad 
declaring  in  the  printed  conditions  of  shown  a  clear  intention  not  to  dedicate  it 
sate,  that  all  the  streets  mentioned  there-  to  the  public.  Carpenter  v.  Gwynn,  86 
in  (including  the    street    in  question)  Barb.  895. 

should  be  reserved  and  kept  open  for  Afterwards,  it   being   convenient   to 

the  benefit  of  the  abutters;  but  that  any  change  the  grade  where  the  gates  stood, 

of  them  which  were  not  graded  might  tiiey  were  taken  down,  and  two  years 

be  altered  or  discontinued,  with  the  con-  occupied  in  gi-ading,  dnring  which  time 

sent  of  the  abutters  thereon.    The  city  the  avenue  was  used  by  the^ public,  and 

afterwards    laid  out  that  part  of  the  then  the   gates  were  replaced.     Held, 

street  on  which  the  plaintiff's  lot  was  that,  in  the  light  of  the  former  conduct 

iMiunded,  as  a  public  highway.    Held,  of  A,  the  removal  of  the  gates  did  not 

no  intention  on  the  part  of  the  proprie-  amount  to  a  dedication.    lb. 

tors,  to  dedicate  the  street  in  question  A  way,  constructed  and  kept  In  repair 

to  public  use,  could  be  inferred  from  by  a  private  corporation  upon  its  own 

tbe»ie  facts,  and  that  the  plaintiff  had  a  Iftnd  for  its  own  nse  and  convenience, 

right  of  way  in  that  part  of  the  street  &nd  that  of  tenants  occupying  its  houses 

uuc  laid  out  by  the  city,  for  an  obstruc-  upon  both  sides  thereof,  opening  into  a 

tion  of  which   by  the  defendants,   he  public  street,  having  a  sign  '*  Private 

might  maintain  an  action  on  the*  case,  way  "  upon  the  corner,  but  left  open  to 

Bowers  v.  Suffolk,  &c.,  4  Gush.  882.  public  travel  for  more  than  twenty  years 

Where  several  roads  traverse  a  com-  without  interruption ;  is  not  thereby  dedi- 

mon,  or  unenclosed  land,  in  the  same  cated  to  the  public,  nor  does  it  become 

general  direction,  but  in  different  places,  &  public  way  by  prescription.    Durgin  v, 

at  the  pleasure  of  the  passengers,  this  is  Lowell,  8  Allen,  898. 

not  satisfactory  evidence  of  a  dedication,  An  ancient  highway  over  a  common  or 

uule&s,  in  respect  tosome  one  of  the  roads,  down  was,  without  authority  or  inter- 

the  enjoyment  and  use  have  been  uni-  ference   from    the    owner  of  the    soil, 

form  and  uninterrupted  for  twenty  years,  diverted  by  an  adjoining  proprietor,  who 

The  State  v.  Thomas,  4  Harring.  568.  substituted  for  it  a  new  roacf,  which  was 

In  England,  when  the  owner  of  land  used  by  the  public  for  more  than  twenty 

used  as  a  public  way  does  not  intend  to  years.     After  the  lapse  of  that  period, 

dedicate  it;  it  is  customary  to  shut  it  up  the  original  road  was  re-opened  to  the 

one  day  in  the  year.    If  there  is  an  old  public,  and  the  then  owner  of  the  soil, 

way,  and  the  fences  decay,  and  the  pub-  over  which  the  substituted  road  passed, 

lie  pass  over  the  land,  there  is  no  dedi-  built  a  wall  and  planted  trees  across  the 

cati<»n.    So  the  erection  of  a  bar  by  the  road  which  had  been  so  substituted.    In 

owner,  though  knocked  down,  rebuts  a  an  action    against    the    defendant,  for 

dedication.    British,  &c.  v.  Finnis.  6  G.  pulling  down  the  wall  and  cutting  down 

&.   P.  460;  Roberts  v.  Garr,   1  Gamp,  the  trees,  held,  no  dedication  of  the  sub- 

262,  n.  stituted  road  to  the  public,  the  public 

Where  a  way  had  been  used  twenty-  us^r  thereof  being  referable  to  the  right 

seven  years,  but  the  owners  of  the  land  of  the  public  to  deviate  on  to  the  adjoin- 

during  that  time  had  maintained  gates  ing  land,  whenever  the  owner  of  the  soil 

across    it;    held,    not   evidence  of  an  illegally  stops  a  highway,  or  suffers  it 


120  AMEBIOAK  LAW  OF  HEAL  PSOPEBTT. 

must  be  clearly  proyed.^(a)    But  an  acceptance  of  a  higbwBj 

dedicated  to  the  public  may  be  made  at  any  time,  provided  the 

gift  continues  and  the  tender  is  not  withdrawn  by  the  owner  of 
the  fee  before  an  actual  acceptance.'  And  it  is  not  essential  to 
a  valid  acceptance  by  user,  that  the  entire  width  of  the  way 

dedicated  should  be  travelled.  The  fact,  that  there  is  a  travelled 

'  Reroington  v.  Mi1I«rd,  1  R.  I.  98;  v.  Carrer,  5  Strobh.  217;  Holmes  «. 

Gurtiss  9.  Hoyt,  19  Coim.  54;  The  SUte  Jersiey,  1  Beasl.  299. 

'  Simmons  v.  Cornell,  1 B.  I.  519. 

to  become  fonndrons.    Dawes  v.  Haw-  general  agents  of  the  poUic.    In  no  case 

kins.  8  C.  B.  N.  S.  848;  10,  875.  is  such  a  declaration  by  a  town  conncil 

A  city  street,  which  had  been  thrown  *  of  any  binding  force,  unless  the  way  baa 

open  to  the  public  and  used  as  a  high-  been  actually  used  as  a  highway  for 

way  for  many  years,  though  not  of  uni-  twenty  years.    1  R.  I.  519. 

form  width,  was  graded  and  paved  as  a  But,  under  the  statute  in  question,  if 

forty -feet  street  by  the  city,  though  in  a  town  council  adjudge  a  highway  over 

some  places  of  a  less  width,  and  a  lien  certain  land  to  be  necessary  for  the  pub- 

flled  for  the  costs  and  expenses  assessed  lie  use,  and  thereupon  proceed  to  appoint 

against  the  property  of  an  adjoining  lot-  a  committee  to  survey,  bound,  and  mark 

owner.    On  the  trial  of  a  scire  faciat  out  a  highway  over  the  land,  and  to 

thereon,  a  private  draft,  made  a  few  establish  it;  the  intent  of  the  owner  of 

years  before  the  trial,  and  retained  by  a  the  land  to  dedicate  it  for  a  highway 

tenant  of  the  defendants,  was  offered,  to  would  have  been  met  by  an  authorised 

show  that  the  street  dedicated  to  public  act.    lb. 

use  was  of  a  less  and  a  uniform  width.  It  has  been  held  in  Indiana,  that  a 

Held,  the  draft  was  not  evidence  as  to  dedication  of  lands  to  public  use,  good 

the  dedication.    Darlington  «.  Com.,  41  at  common  law,  is  not  avoided  by  nou- 

Penn.  68.  compliance  with  the  act  of  14th  Jannsry , 

The  mere  act,  of  leaving  land  between  1824,  providing  a  mode  in  which  lands 
the  owner's  house  or  store  and  the  high-  may  be  so  dedicated.  Sargeant's  &c.  v. 
way  unenclosed,  for  the  purpose  of  State  Bank,  ficc.,  4  McLean,  389. 
making  access  to  such  house  or  store  So  in  Kentucky,  where  no  order  of  the 
more  convenient,  does  not  of  itself  con-  county  court,  establishing  a  road,  is  pro- 
stitute a  dedication.  Morse  v.  Ranno,  duced,  and  when,  upon  diligent  search  in 
82  y  t.  600.  the  clerk's  office,  none  can  be  found,  it  will 

The  omission  to  fence  land  adjoining:  be  presumed,  after  thirty  years  of  contin- 

tfae  highway  is  no  proof  of  dedication .  lb.  ued  use  of  the  road  as  a  public  highway , 

But  if  the  public  appropriate   it  to  that  it  was  established  by  law.    Elliott 

their  use,  and  use  it  for  fifteen  years  or  v.  Treadway,  10  B.  Mun.  22. 

more,  they  acquire  the  right  so  to  use  So  In  Illinois,  the  public  may  have  an 

it.    lb.         *  interest  in  streets  and  alleys,  although 

The  extent  must  be  determined  by  that  the  ground  has  not  been  dedicated  in  the 

of  the  actual  possession  and  use.    lb.  manner  prescribed  by  statute.    Manly  v. 

(a)  A  statute  of  Rhode  Island  pro-  Gibson,  18  III.  808. 

vided,  (R.  I.  Laws,  289.)  that,  where  a  A  dedication  of  ground  to  public  uses 

road  has  been  improved  twenty  years,  it  may  be  made  in  other  ways,  than  by 

becomes  a  highway,  if  declared  such  by  making  and  recording  a  town  plat.    lb. 

the  town  council;  so  also,  that  a  deed  The  fact,  that  a  village  road  has  not 

of  land  to  a  town  for  this  purpose  con-  been  repaired  by  the  corporate  authori- 

stitutes  it  a  highway.    Under  this  stat-  ties,  may  be  evidence  tending  to  show 

ute,  the  fact,  that  a  town  council  has  de-  that  the  corporation  does  not  regard  it  as 

dared  a  way  to  be  an  open  highway,  and  a  highway.    Otherwise,  if  the  road  baa 

has  ordered  it  to  be  repaired  at  the  ex-  needed  no  repairs.  Lewistown  v.  Proctor, 

peose  of  the  town,  is  not  evidence  of  an  27  III.  414. 

acceptance  by  the  public,  because  the  ^cc^ptonce  is  necessary  to  a  dedication, 

town  council  are  not  to  be  deemed  the  Grentleman  v.  Soule,  83  Bi.  272. 
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path  through  suoh  way,  shows  an  intention  of  the  public  to 
accept  the  whole  way.^  And  where  acts  are  done  by  the  owners 
of  land,  which  manifest  an  intention  to  dedicate  it  as  a  highway, 

acts  of  appropriating  money  or  labor  to  the  making  or  repair 
of  such  way,  by  the  town  or  city,  manifest  an  intention  to  accept 
the  dedication,  and  render  the  place  a  complete  highway/'^  But 
where  a  particular  place,  claimed  to  be  a  public  highway,  had 

*  Simmons  v.  Cornell,  1  B.  I.  619.  *  Wright  v.  Takey,  8  Gush.  290.     nn 

In  Kew  York,  a  way  may  be  dedicated  dedicated,  is  necessary  to  tl)e  public  con- 
by  an  immediate  act  of  dedication,  so  as  venience,  and  is  used  as  a  highway  by  the 
to  render  the  town  liable  to  repair  it}  but  public,  even  in  the  absence  of  all  evi- 
it  becomes  a  highway  in  fact  and  in  law,  dence  that  the  town  has  accepted  the 
and  requires  to  be  maintained  as  such  by  road,  is  admissible,  for  the  purpose  of 
the  public,  only  when  it  has  been  laid  out  showing  that  the  highway  is  an  estab- 
as  a  highway  by  the  authorities  consti-  lished  one,  which  the  town  is  bound  by 
tnted  for  this  purpose,  or  perhaps  when  law  to  repair.  lb. 
it  has  been  used  as  such  by  the  public  The  force  of  such  evidence  must  de- 
for  a  period  of  twenty  years.  Trustees  pend  on  the  character  and  extent  of  the 
v.  Otis,  37  Barb.  50.  public  use.    lb. 

The  commissioners  of  highways,  or  Where  the  owner  of  land  dedicated  it 

other  officers  upon  whom  their  duties  are  to  the  public  for  a  street,  and  then  granted 

imposed,  cannot  delegate  their  authority,  the  land  in  fee,  before  the  public  had 

and  the  repairing  of  a  road  by  a  path-  taken  any  possession  or  made  any  use 

master,  though  under  direction  of  one  of  it;  and  the  grantee  and  those  hold- 

of  the  board  of  officers,  does  not  consti*  ing  under  him,  bad  possessed  and  occu- 

tnte  an  acceptance  of  it.     Trustees  v.  pied  the  land  for  over  twenty-five  years 

Otis,  87  Barb.  50.  before  the  public  asserted  any  claim  or 

In  Massachusetts,  in  an  action  tore-  right  founded  upon  the  donation:  held, 
cover  the  price  agreed  for  building  a  the  right  in  the  public  had  ceased.  Bald- 
road,  the  use  of  the  road  by  the  public  win  v.  Bufifalo,  29  Barb.  896. 
before  the  time  limited  for  its  completion,  The  continuous  public  use  of  land  as  a 
with  the  knowledge  and  consent  of  the  highway  for  twenty  years,  with  the  oon- 
aelectmen  or  highway  surveyors,  is  not  sent  of  the  owner,  is  conclusive  proof  of 
evidence  from  which  the  jury  may  infer  dedication.  The  inference  of  acceptance 
an  acceptance,  as  the  surveyors  have  no  by  the  public  is  not  negatived  by  the  fact, 
authority  to  accept  a  road.  And  county  that  the  land  is  taxed  for  city  and  county 
commissioners  can  only  accept  a  road,  purposes.  Lemon  v.  Hayden,  18  Wis. 
which  they  have  ordered  to  be  built  by  a  159;  Wynuui  v.  State,  lb.  663;  16  Ind. 
town,  when  acting  together,  and  by  a  451. 

majority  vote.    Keed  v.  Scituate,  5  Al-  Nor  by  the  fact,  that  the  way  was  over 

len,  120.                                      *  an  open  prairie,  and  that  the  track  of  the 

The  conditional  acceptance  by  a  town,  travel  varied  many  rods  north  and  south ; 

of  a  road  laid  out  by  the  selectmen,  is  especially  where  the  owner  of  the  land 

▼old.    State  v.  Calais,  48  Maine,  456.  on  both  sides  of  the  way,  of  whom  the 

In  Connecticut,  the  acceptance  is  the  defendant  purchased,  had  shown  his  un* 

act  of  the  public  in  using  as  a  highway;  derstanding  as  to  the  limits  of  the  high- 

not  of  the  town  in  repairing,  or  in  some  way,  by  fencing,  and  relerring  to  these 

other  mode  adopting.    Green  v.  Canaan,  limits  in  his  deed  of  the  property.    Wy- 

29  Conn.  157.  man  v.  State,  13  Wis.  668. 

Except  in  the  case  of  highways  laid  Nor,  conclusively,  either  with  reference 

out  by  selectmen,  which  towns  are  ex-  to  acceptance  or  abandonment,  by  the 

pressly  authorized  by  statute  to  accept,  fact  that  part  of  the  street  has  for  sev- 

towns,  as  such«  have  nothing  to  do  with  eral  years  been  appropriated  by  a  private 

acceptance.    lb.  citizen  to  his  own  use.    Boyer  v.  State, 

Evidence,  therefore,  that  a  highway,  16  Ind.  451. 


122  AHEBtOAN  LAW  OF  SEAL  PBOPEBTT. 

never  been  opened,  or  worked,  or  used  as  a  public  highway; 
held,  that  it  could  not  be  proved  a  highway  by  paroL^a) 

*  Harrington  v.  The  People,  6  Barb.  607. 

(a)  See  pp.  116, 117.   With  regard  to  the  town,  the  user  establishes  it  as  a  pri 

the  time  for  which  titer  of  a  way  must  be  vate  way;  if  in  common  with  those  of 

continued  in  order  to  constitute  an  im-  other  towns,  it  is  a   public  highway. 

Slied  dedication,  the  general  doctrine  has  Com.  v.  Low,  8  Pick.  408.    Later  cases 

een  already  stated.    P.  116.  (Hobbs  v.  Lowell,  19  Pick.  405;  Sted- 

Different  rules  seem  to  prevail  In  dif-  man  v.  Sonthbridge,  17  Pick.  162;  Val- 

fereut  States.    In  Massachnsetts,  user  entine  v.  Boston,  22,  76,)  have  decided, 

of  a  way  for  six  years  by  the  public  is  that  a  town-way  may  be  established  by 

not  sufficient  to  establish  an  easement  dedication  and  public  assent.,  or  by  pre- 

therein.    But  if  a  way  be  known  and  scription  and  the  presumption   arising 

used  as  a  highway  forty  years,  and  re-  from  use  and  enjoyment.     So,  that  the 

paired  by  the  town;   it  is  a  highway,  proper  laying  out  of  a  town-way,  in  dis- 

Hinkley  v.  Hastings,  2  Pick.  162;  Reed  tinction  from  a  public  highway,  may  be 

V.  Northfleld,  18  Pick.  94.    See  Hull  v.  presumed  by  a  Jury  from  long  user  and 

Richmond,  2  W.  &  Min.  887.    So  the  occasional  repairs,  with  other  circum- 

erection  and  support  of  a  bridge  by  a  stanoes  tending  to  show  that  the  way  was 

town,  and  the  use  of  it  by  the  public  for  originally  laid  out  as  such  way.    Com. 

thirty-eight  years,  are  sufficient  proofs  v.  Belding,  18  Met    10.    But  a  statute 

of  its  existence  as  a  highway.    Williams  (1846,  p.  889)  now  provides,  that  no  town 

V.  Oummington,  18  Pick.  812.  or  city  shall  be  chargeable  with  any  way 

On  the  trial  of  an  indictment  for  a  nui-  not  regularly  laid  out,  nor  already  be- 
sance  in  a  road  caused  by  digging  a  ditch  come  a  public  way ;  nor  be  liable  for 
across  it,  the  defendant  introduced  evi-  damage  caused  by  any  defect,  if  such 
dence  that,  at  a  remote  period,  a  similar  way  be  closed  up,  or  notice  given  of  its 
ditch ,  useful  for  draining  certain  meadow  being  dangerous .  And,  it  seems ,  no  pub- 
lands,  was  in  the  same  place,  and  had  been  lie  way  can  now  be  established  by  dedi- 
afterwards  filled  up;  and  he  contended,  cation  merely,  and  without  the  assent, 
that  the  nuisance,  with  which  he  was  express  or  implied,  of  the  city  or  town, 
charged,  was  the  mere  removal  of  a  pre-  which  will  be  bound  by  law  to  keep  the 
existing  nuisance.  Held,  that,  if  the  road  same  in  repair.  Bowers  v.  Suffolk,  &c. 
had  been  used  more  than  forty  years,  4  Gush.  882.  See  Gen.  Sts. 
without  the  incumbrance  of  the  ditch,  A  highway  cannot  be  legally  accepted 
the  right  to  re-open  it  had  been  lost,  by  turveyort.  Reed  v.  Scituate,  6  Alleui 
Com.  V.  Belding,  18  Met.  10.  120. 

In  Massachusetts,  the  doctrine  upon  A  highway  may  be  proved  by  preserip- 
the  subject  under  consideration  has  been  tion,  even  at  or  near  a  place  where  a  par- 
somewhat  variable.  It  has  not  been  ticular  way  is  shown  by  record  to  have 
doubted,  that  hightoayM  might  be  estab-  been  established.  Com.  v.  Old  Colony, 
lished  by  tuer  or  dedication,  as  well  as  a  &c.  14  Gray,  98. 

legal  laying  out  by  public  authority.  In  Rhode  Island  (as  has  been  stated, 
Com.  V.  Low,  8  Pick.  408.  But  it  was  sec.  10,  n.),  where  a  road  has  been  im- 
formerly  doubted,  whether  a  town-way  proved  twenty  years,  it  becomes  a  high- 
could  be  established  otherwise  than  by  a  way,  if  declared  such  by  the  town  conn- 
regular  laying  out,  according  to  the  s  tat-  cil.  So  a  deed  of  land  to  a  town,  for 
nte.  Com.  v.  Newbury,  2  Pick.  67;  8,  this  purpose,  constitutes  it  a  highway. 
412.    It  was  said,  that,  if  the  inhabitants  R.  I.  L.  289. 

of  a  town  acquire  a  right  of  way  by  user,  In  Pennsylvania,  by  a  statute  of  1782, 

upon  the  presumption  of  a  grant,  it  will  it  is  provided  that,  where  buildings  ha\'e 

be  technically  a  private  way;  no  indict-  been  so  erected  as  to  encroach  upon  the 

ment  will    lie    for  its   obstruction,    or  streets,  no  length  of  time  for  which  they 

against  the  town  for  a  neglect  to  repair;  may  remain  shall  prevent   their  being 

and  any  one  but  an  inhabitant,  passing  treated  as  nuisances.    Purd.  Dig.  886. 

over  it,  will  be  a  trespasser.    If  such  way  In  North  Carolina,  twenty  years'  use  es- 

ii  used  exclusively  by  the  inhabitants  of  tablishes  a  highway  by  dedication.  Wool- 
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§  11.  The  question  has  been  made,  whether  there  may  be  a 
partial  dedication  of  a  highway  to  the  public — as,  for  instance, 
for  foot-passengers,  tor  horses,  and  not  carts,  or  for  carts,  except 
those  carrying  coal.  In  one  case,^  it  was  held  that  there  can  be 
no  partial  dedication,  though  a  mere  footway  may  be  granted. 
Where  the  owner  of  land  allowed  a  public  use  of  the  land  for 
several  years,  except  for  carrying  coals  ;  this  was  held  to  con- 
stitute either  a  limited  dedication,  or  none  at  all,  but  a  mere 
revocable  license ;  and  one  carrying  coals  over  the  land,  after 
notice,  was  adjudged  a  trespasser.^  This  case  favored  the  prin- 
ciple of  a  partial  dedication.  But  there  can  be  no -dedication, 
reserving  a  right  to  make  cuts  for  drainage.3(a) 

*  Roberto  V.  Garr,  Lethbridge  V.  Win-  'Rex  v.  Leake,    2    N.  &    M.   595; 

ter,  1  Camp.  263,  n.  Gowan  v.  The  Philadel})hia,  &c.,  Law 

'  Marquia,  Stc.  v.  Coyney,  7  Barn,  h  Rep.,  July,   1S48.   p.  108;   Joaquim  v. 

Cr.  257.  £sla?a.  9  For.  527. 

ard  V,  McCulIoagh,  1  Ired,  482.    So  in        (a)  Nor  can  a  dedication  be  limited  to 

Soath    CaroUna.      State  v.   Sartor,  2  a  particalar  portion  of  the  public — as  to 

Strobh.  60.  the    inhabitants    of   a    certain    parish. 

In  Indiana,  a  road  which  has  been  used  Poole  v.  Uuskiniioo,  1 1  Mees.  Sc  W.  827 ; 
by  the  public  uninterruptedly  for  twenty  Penny,  &c.  v.  Philadelphia,  16  Penn.  79. 
years,  without  reference  to  the  statute  Or  for  a  limited  time.  Dawes  v.  Haw- 
becomes  a  public  highway;  and  its  width,  kins,  8  G.  B.  N.  S.  848;  10,  875.  There 
as  used  at  the  end  of  that  time,  is  the  may  be  a  special  dedication  of  part  of 
established  width.  Hart  v.  Trustees,  an  owner's  ground,  to  enhance  the  value 
&c  15Ind.  226;  Jackson  v.  Smiley,  18,  of  the  rest,  without  parting  with  the 
247.  control  of  it,  or  entitling  an  adjoining 

In  Illinois,  it  has  been  held  that  a  pub-  owner  to  share  in  the  benefit,  by  using 

lie  highway  cannot  be  created  by  a  pre-  the  part  dedicated  for  passing  to  his 

Bcriptlve  use  of  individuals.    Martin  v,  door.    Hence  the  former  may  obstruct 

People,  28  111.  895.  the  door-way,  by  a  wall  before  the  door. 

But  a  late  case  decides,  that  a  contin-  Gowan  v.  Philadelphia,  &c.,  5  Watts  & 

nous  and  uninterrupted  use  of  a  highway  S.   141.    One  may  release  what    land 

by  the  public  for  more  than  twenty  years  shall  be  wanted  for  a  railroad,  provided 

creates  a  prescriptive  right  to  the  use  of  it  does  not  interfere  with  certain  build- 

the  road.    And  this  right  continues  until  ings,  and  thus  make  a  qualified  dedica- 

it  is  clearly  and  unmistakably  abandoned,  tion.    Rathboue  «.  Tioga,  &c.,  2  W.  & 

A  partial  or  transient  non-user,  by  rea-  S.  74.    Whnre  a  bridge  was  built  as  a 

son  of  the  travel  being  diverted  to  other  carriage-way,  exclusively  for  the  use  of 

roads,  is  not  suflScient.      Lewiston  v.  particular  tenants;  it  was  still  held  to 

Proctor,  27  III.  414.  be  dedicated  to  the  public,  if,  from  the 

In  Maine,  forty  years',  nser  by  the  acts  of  the  owners,  the  public  so  sup- 
public  of  a  right  of  way,  obstructed  by  posed.  Grand,  &c.  v.  Hall,  1  Mann.  & 
movable  bars  and  gates,  gives  the  right  G.  892. 

to  use  such  road,  subject,  however,  to  the        A  road  cannot  be  established  by  user, 

obstruction.    Hiuka  v.  Hiuks,  46  Maine,  so  that  the  town  will  be  obliged  to  keep 

423.  it  in  repair  in  summer,  where  by  the 

In  New  Hampshire,  twenty  years'  un-  erection  of  a  dam  it  is  overflowed,  so 

interrupted  nse  of  a  highway  is  compe-  that  it  is  only  traveled  upon  on  the  ice 

tent  evidence  of  a  roo^  legally  estab-  in  winter.    State  v.  Calais,  48  Mo.  456. 

llBhed.    Campton's,  &c.  41  N.  H.  197.  See  Hinks  v.  Hinks,  46  lb.  423. 
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§  12.  Where  a  town  has  suffered  its  land  to  lie  open  for  the 
general  convenience,  an  inhabitant  cannot  claim  a  prescriptive 
right  of  way  over  the  land  ;  becbuse  his  user  has  been  by  favor 
and  indulgence,  and  not  adverse.  And,  it  is  said,  in  Massachu- 
setts, the  passing  over  a  training  field  or  open  common  is  no 
uncommon  usa^e,  and,  however  long  it  may  continue,  will  not 
convert  a  field  or  common  into  a  public  highway.(a)  Hence, 
where,  by  an  ancient  vote  of  the  town,  all  the  common  lands, 
including  the  land  in  question,  were  to  remain  unfenced  for 
highways^  a  training  field,  and  other  specified  purposes;  and 
witnesses  testified  that  the  land  in  question  was  common  land  ; 
it  was  held  that  a  defendant  could  not  justify  passing  over  the 
land  as  a  highway,  in  a  suit  brought  by  one  who  claimed  it  under 
a  parish  of  the  town,  by  virtue  of  an  inclosure  subsequent  to 
the  original  vote.^ 

§  13.  With  regard  to  the  abandonment  of  a  highway,  once 
established,  or  the  revoixition  of  a  dedication  once  made;  a 
highway  may  be  discontinued  by  a  non-user  for  twenty  years,  or 
or  by  clear  abandonment.'  But  where  a  party,  indicted  for 
obstructing  a  road,  gave  evidence,  that,  when  he  obstructed  it, 
he  opened  a  new  and  convenient  way  on  his  own  land,  which 
was  used  for  seven  or  eight  years,  and  until  a  bridge,  which  he 
built  in  the  new  way,  was  carried  off  by  a  flood ;  held,  such 
evidence  did  not  show  an  abandonment  of  the  old  road,  nor 
furnish  any  defence  to  the  indictment.'  So  it  has  been  decided, 
that  a  dedication  of  land  to  a  public  street,  accepted  and  acted 
upon  by  the  public  since  1826,  cannot  be  revoked,  so  long  as  it 
remains  in  public  use  as  a  street/    And  maintaining  a  fence  on 

'  Inhabitants,  Sec.  «.  Beach,  2  Pick.        '  Com.  «.  Belding,  18  Met.  10. 
60;  Emerson  v.  Wiley,  7  Pick.  6S.  *  Adams  «.  Saratoga,  &c.,  11  Barb. 

'  Amsbey  v.  Hinds,  46  Barb.  622.  414.   See  Gentleman  v.  Scale,  88  lU.  272. 

(a)  The  distinction  between  commons  cnltirated,  came  at   length  to  be  re- 

and  highways,  as  the  subjects  of  ancient  garded  as  ways,  and  coupled  with  them 

statutes  in  Massachusetts,  is  noticed  in  in  statutory  provisions.    The  grant  of  a 

Stackpole  v.  Healy,  16  Mass.  85-6.    The  common,  unlike  that  of  a  way,  is  said 

earliest  provisions,  relating  to  commons,  to  pass  the  toil.    Wellington,  &c.,  16 

did  not  extend  to  ways ;  but  common  Pick.  99.    See  Cedling  v.  Johnson,  9  B. 

lands,  being  frequently  open,  though,  it  &  G.  988. 
would  seem,  generally  both  enclosed  and 
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a  highway  for  forty  years,  under  claim  of  right,  by  viilue  of 
the  statutes  of  Massachusetts,  establishes  a  title  to  continue  it.^ 
So  in  1690,  Vine  street,  from  Front  street  to  the  river  Delaware, 
in  the  city  of  Philadelphia,  having  been  dedicated  to  public  use, 
,  as  a  street  of  the  increased  width  of  one  hundred  feet,  or  more, 
by  the  act  of  the  commissioners  of  property ;  the  right  of  adja- 
cent lot  holders,  as  well  as  the  public,  to  the  street  so  enlarged, 
is  a  vested  right  of  which  they  cannot  be  divested  by  any  subse- 
quent act  of  the  proprietary .^(a) 

>  Cutter  V.  Cambridge,  6  Allen,  20.  *  Penny,  &c. «.  Philadel.,  4  Harris,  79. 

(a)  A  mode  of  dedication  remains  to  and  alleys  marked  npon  it,  and,  until  the 

be  mentioned,  more  frequent  in  practice,  town  becomes  incorporated,  the  streets 

perhaps,  than  any  other,  bui  somewhat  are  under  the  control  of  the  county  au- 

depeudent  on  local  usage  or  express  stat-  thorities.  The  streets,  as  platted,  cannot 

ute.  be  enlarged  or  diminished,  but  the  county 

By  laying  off,  platting,  and  recording  court  may  direct  how  much  of  a  street 

streets  of  a  given  width,  the  private  pro-  shall    be    worked    upon    or    improved, 

prietors  dedicate  the  same  to  the  public,  Streets  dedicated  by  a  plat,  unless  law- 

at  least  so  far  as  dedication  depends  upon  fiilly  reclaimed  by  the  person  who  has 

their  action.    Boyer  v.  State,  16  Ind.  platted,  will  remain  open  to  the  use  of 

461;  28  111.  488.  the  public,  whenever  they  may  choose  to 

So  the  laying  out  of  streets  upon  a  appropriate  them.  The  law  does  not  re- 
plan  and  selling  land  thereby,  as  being  quire  that  evidence  of  title  to  the  land 
bounded  on  such  streets,  is  a  dedication,  platted  shall  be  produced;  the  platting 
at  least  as  to  the  grantees.  Bissell  v.  and  acknowledging  are  acts  and  evidence 
New  York,  9tc,  28  N.  T.  (9  Smith)  61.  of  ownership.    Waugh  v.  Leech,  28  111. 

And  if  a  town  or  village  is  incorpora-  488. 

ted,  even  if  the  public  has  acquired  no  A  charter  recited,  that  the  corporators 

right  of  way  by  user,  the  owner  of  lots  owned  certain  lands  and  adjoining  flats 

on  one  side  of  a  street  cannot  vacate  the  and  soil  below  low  water-mark,  and  gave 

plat,  and  thereby  prevent  the  acquisition  them  power  to  make  and  regulate  streets, 

of   a  public  right  of  way.     Leech  v.  wharves,  8cc.,  and  thereupon  the  com- 

Waugh,  24  HI.  228.  pany  laid  out  the  upland,  and  made  plans 

So  by  the  laying  out  of  the  land,  on  marking  streets,  Sec,  both  on  the  upland 

whic^  the  city  of  Dubuque  stands,  into  and  under  water,  beyond  low  water-mark, 

lots,  streets,  &c.,  and  by  the  sale  of  lots,  A  statute  transferred  all  the  powers  of 

by  the  general  government,  the  streets  of  the  company   as  to  the  regulation  of 

the  town  were  dedicated  to  public  use,  and  streets,  &c.,  to  Jersey  City;  and  after- 

the  government,  as  proprietor,  forever  wards  the  company  conveyed  land  under 

concluded  from  exercising  authority  or  water  to  the  defendants.    Held,  that  land 

setting  up  title  tlierein.    Dubuque  v.  Ma-  under  tide-water  might  be  dedicated  as 

loney,  9  Iowa,  450.  a  highway  with  the  assent  of  the  state; 

So  the  sale  of  property  bounded  by  an  that  the  acts  of  the  company,  and  the 

avenue,  in  a  plan  of  a  town,  which  is  re-  map,  amounted  to  a  dedication  of  the 

ferred  to  in  the  act  of  sale,  as  designating  streets,  and,  as  they  were  filled  up,  they 

the  position  of  the  property,  is  a  dedica-  became  ipto  facto  highways;   that  the 

tion  of  the  avenue  to  public  use,  and  the  acceptance  of  the  deed,  which  was  of  all 

vendee,  together  with  the  public  gener-  the  grantor's  rights,  by  the  defendants, 

ally,  has  the  right  to   use  the  whole  was  an  absent  to  that  dedication;  that 

width  ot  the  avenue.    Burthe  v.  Fortier,  the  inclosure  of  part  of  a  highway,  and 

15  La.  An.  9.  its  occupation  under  a  claim  of  rights, 

So  (in  Illinois)  the  acknowledging  and  did  not  bar  the  rights  acquired  by  dedi- 

recording  of  a  town-plat  is  the  highest  cation;    and  that  the  non-user  of  the 

•videnoe  of  the  dedication  of  the  streets  streets  while  they  were  under  water  was 
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BO  abaDdonment  by  the  public.    Jersey,  done;  that  there  was  no  acceptance  by 

&c.  V.  Morris,  &c>  Go.  1  Beasl.  647.  the  public,  because  there  was  no  rurnial 

If  a  lot-owner  lease  and  sell  lots,  de-  acceptance  by  an  anthitrized  body,  and 

scribing   them  as  bounded  by  certain  there  could  be  no  acceptance,  by  public 

streets,  this  is  sufficient  evidence  of  a  user  as  a  highway,  of  a  C(»uri  leading 

dedication  of  such  streets  to  public  use.  only  to  the  owner's  land,  and  that  of  one 

Schenley  v.  Com.  86  Penn.  29.  other  person,  who  had  acquired  no  pri- 

« A  street  laid  out  by  the    property-  vate  right  of  way  over  it.    Huldaoe  v, 

owner  thirty  years  ago,  dedicated  by  him  Coldspring,  21  N.  Y.  (7  Smith)  474. 
to  the  use  of  the  public,  and  accepted  by 

tbem,  is  a  highway;  and  purchasers  from  Chancellor  Kent  makes  some  interest- 
him  have  no  other  rights  in  it  than  ad-  ing  observations  upon  the  question, 
joining  owners  in  any  other  street,  whether  the  public  have  a  right  of  way 
whether  opened  according  to  law,  or  dedi-  along  the  banks  of  navigable  rivers,  more 
cated  by  the  owner.  Mercer  «.  Pitts-  particularly  for  the  purpose  of  towing. 
burgh,  &c.,  Co.,  86  Penn.  99.  By  the  civil  law  this  right  exists,  in  con- 
To  pass  the  title  to  a  way  to  the  town  nection  with  the  common  right  of  navi- 
by  the  plat,  the  plat  must  conform  to  the  gation  in  the  rivers  themselves;  and  the 
(III.)  statutes,  and  must  clearly  designate  early  authorities  in  the  English  law  adopt 
the  land  to  be  used  as  a  street.  Belleville  the  same  doctrine.  Sir  Matthew  Hale, 
«.  Stookey,  28  III.  441.  however,  annexes  the  qualification,  that 
The  publishing  of  a  map,  by  the  owner,  a  reasonable  compensation  be  paid  to  the 
of  ground  proposed  to  be  made  the  site  owner.  And,  in  a  modern  decision,  it  ia 
of  a  town,  does  not  conclude  him  to  any  solemnly  adjudged,  that  the  right  in 
extent,  till  lots  are  sold  with  reference  to  question  does  not  exist.  8  Kent,  426-6; 
such  plat.  The  dedication  then  becomes  ILd  Ray.  726;  Harg.  Law  Tracts,  86- 
effectual  as  to  those  grounds  which  are  6-7;  Ball  v.  Herbert,  8  T.  R.  268;  Rex 
devoted  to  the  public  use.  Logausport  v.  Tippett,  8  B.  &  A.  193;  Hanson  v. 
V,  Dunn,  8  Ind.  878.  City,  &c.,  18  La.  296. 

Mere  public  repute  for  any  length  of  So,  in  New  York  it  is  held,  that  the 
time,  unconnected  with  any  act  on  the  banks  of  rivers  cannot  be  used  as  land- 
part  of  the  owner,  evincing  an  intention  ing-places  and  deposits  of  property  m 
to  dedicate,  or  any  occupancy,  use,  or  tratuitUj  even  though  thus  improved  for 
control,  by  the  public,  would  not  operate  twenty  years,  with  the  knowledge  of  the 
as  a  dedication.  Adverse  possession  is  owner.  Pearsall  v.  Post,  2UWend.  Ill; 
never  proved  by  mere  repntation.  lb.  22,  426.  But,  in  Missouri,  they  may  be 
A  street  may  be  shown  to  exist  in  a  leased  transiently,  and  under  restrictions, 
town  or  city,  whether  incorporated  or  not,  by  navigators  and  fishermen,  for  landing 
by  a  public  plat,  together  with  user  by  and  repairing  their  vessels,  and  exposing 
the  public,  or  a  sale  of  adjoining  lots  by  their  sails  and  merchandise.  OTailon 
the  proprietor.  Or,  by  proof  of  a  parol  «.  Daggett,  4  Misso.  848. 
dedication,  accompanied  by  user.  Or,  With  regard  to  the  o6«fr»cfiofi  of  high- 
of  acts  of  the  owner  evidencing  a  dedi-  ways,  the  general  rule  is,  that,  being  a 
cation;  as  by  selling  lots  on  opposite  pvilic  nuisance,  it  can  be  judicially  no- 
sides  of  a  strip  suitable  for  a  street,  and  ticed  only  by  indictment.  It  is  other- 
standing  by  and  seeing  it  used  by  the  wise,  however,  where  an  individual  sus- 
public.  Or,  of  a  taking  by  lawful  au-  tains  special  damage.  Thus,  A  erected 
thority  for  the  public  use.  Gwynn  v.  Ho-  a  warehouse,  projecting  several  feet  into 
man,  16  Ind.  201.  the  street,  and  beyond  B's  warehouse, 
An  owner,  intending  to  dedicate  to  the  standing  near  on  the  line  of  the^  street, 
pnblic,  opened  and  fenced,  and  allowed  whereby  the  latter  was  obstructed  from 
to  be  mapped  on  a  published  map,  as  a  the  view  of  passengers,  the  travel  di- 
highway,  a  strip  of  land  leading  from  a  verted  from  it.  it  became  less  desirable 
highway,  but  not  connecting  with  any  as  a  place  of  business,  and  the  rent  was 
road  at  the  other  end.  He  allowed  it  to  reduced.  Held,  B  might  maintain  aa 
be  freely  used  during  two  years,  as  much  action  against  A.  Brooks  v.  Boston,  19 
as  was  necessary  in  going  to  and  from  Pick.  174. 

the  private  property  at  the  further  end.  In  Pennsylvania,  by  a  statute  of  1782, 

The  strip  was  opened,  with  a  tiew  to  sell  it  is  provided  that,  where  buildings  have 

as  house-lots  the  abutting  land.    Held,  been  so  erected  as  to  encroach  upon  the 

there  was  no  conclusive  dedication,  but  streets,  no  length  of  time  for  which  they 

rather  an  intention  to  dedicate  after  he  may  remain  shall  prevent  their  being 

bad  sold  his  lots,  which  had  not  been  treated  as  nuisances.    Purd.  Dig.  886. 
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In  Connecticnt,  fifteen  years'  possession  surveyed  limits  of  a  highway  be  enclosed 

of  a  prescriptive  highway,  by  an  indi-  by  an  individual,  and  occupied  by  liim 

vidual;  has  been  held  to  bar  the  right  of  constantly  for  more  than  twenty  years, 

a  town.    Ganday  v.  Lambert,  2  Root,  under  a  claim  of  right,  he  will  acquire  a 

178;  Litchfield  e.  Wilmot,  Dut.  72.    See  prescriptive  right  as  against  the  public, 

Russell  V.  Stocking.  6  Conn.  286;  Ingra-  and  can  maintain  trespass  against  th^ 

ham  V.  Hutchinson,  2,  584;  Watrous  v.  selectmen  who  remove  his  fence  to  the 

South  worth,  6, 806 ;  Beardsloe  v.  French,  original  line  of  the  highway .    Knight  v. 

7,  126.  Heaton,  22  Verm.  480. 

In  Rhode  Island,  where  a  portion  of  a  In  Massachusetts,  individuals  acquire 

highway,  traveled  by  the  public,  was  en-  no  right  of  possession   adverse  to  the 

closed  and  occupied  as  private  property  owner  of  the  soil,  by  long  use  of  that 

more  than  twenty  years;  held,  the  stat-  part  of.  a  public  road  not  occupied  as  a 

ate  of  limitations  did  not  run  against  the  traveled  path.    Parker  v.  Framingham, 

State,  the  enclosure  having  commenced  8  Met.  260.    So  the  erection  of  a  pound, 

as  a  public  nuisance,  for  which  theS*e  can  by  a  town,  upon  the  highway,  is  an  en 

be  no  prescription.  Siinmons  v.  GomcUy  croachment  upon,  but  doos  not  destroy, 

1  R.  I.  619.  the  easement.     Sprague  e.  Waite,  17 

But  in  Yermont.  if  land  within  the  Pidk.  809. 
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CHAFTEB  LXm. 

FRANCHISES.      FBBBIES* 

1.  Franchise— definition.  6.  Privilege  ofa  ferry;  its  nature  and  ex 

2.  Ferry,  wha^  it  is,  and  how  estab-  tent;  doctrine  in  different  States. 

lished.  18.  Question  of  public  convenience,  &c. 

6.  How  affected  by  the   title  to  the    19  and  n.  Ownership  of  the  land  adjoin- 

waters.  ing  a  ferry;  landing-places,  &c.; 

statutory  provisions. 

§  1.  Affranchise^  in  England,  is  a  royal  privilege  or  branch 
of  the  king's  prerogative,  subsisting  in  a  subject  by  a  grant  from 
the  crown.^  A  more  appropriate  American  definition  is,  that 
franchises  are  certain  privileges  conferred  by  grant  fr'om  govern- 
ment, and  vested  in  individuals.'  It  is  said,  ''  they  (franchises) 
have  been  classed  among  incorporeal  hereditaments,  perhaps 
improperly,  as  they  have  no  inheritable  quality.'" 

§  2.  At  common  law  a/erry  is  deemed  a  franchise,  which  can- 
not be  set  up  without  the  king's  license.(a)  Ferries  are  also 
said  to  be  publid  juris,  and  not  to  appertain  to  the  riparian 
owners.  And  this  notwithstanding  those  statutory  provisions 
(hereafter  to  be  noticed)  which  confer  upon  such  owners  a  prior 
privilege  in  the  establishment  of  ferries  opposite  their  own 
lands.    A  ferry  is  an  incorporeal  hereditament,  which  grows 

'  2  Black.  Com.  87.               m  ferry  with  a  railroad,  see  Wheeler  v.  San 

*  8  Kent,  458.    See  Thompson  v.  Peo-    Francisco,  &c.,  Cal. Law  Keg.,  Aug. 

pie.  28  Wend   687;  Gear  v.  Bnllerdick,  '67,  p.  606. 

84  HI.  74.    As  to  the  connection  of  a  *  Bour.  Law  Diet. 

(a)  A  ferry  is  a  highway,    Richmond,  In  consequence  of  the  puhlic  liabilities 

Sec.  9.  Rogers,  1  Duv.  185.  imposed  upon  the  keeper  of  a  ferry,  it 

*'A  ferry  franchise  is  connected  with  becomes  property ,  an  incorporeal  heredi- 

real  estate;  it  is  itself  an  incorporeal  tatnent.  and  is  protected  by  the  law.    2 

hereditament,  and  therefore  real  estate."  Dane,  688. 
Per  Gholson,  J.    Coe  v.  Columbus,  &c. 
10  Ohio  St.  879. 
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out  of  the  soil,  and  may  be  granted,  like  an  advowson.  It  is 
also  assignable.  The  grantee  is  entitled  to  use  the  soil  only  for 
ferry  purposes.^ 

§  3.  It  is  held  not  to  be  the  subject  of  levy,  sale  or  delivery, 
under  execution.  It  inyolves  a  personal  trust  granted  by  the 
soTereign,  upon  conditions  imposed  on  the  grantee  alone,  and 
his  liability  cannot  be  removed  by  substitution.^  In  Massachu- 
setts, (and  most  if  not  all  other  States,)  ferries  are  regulated  by 
statute.  It  is  said,  in  a  leading  case  in  that  State,  that,  although 
a  ferry  be  in  its  nature  part  of  a  highway,  yet  it  is  in  many 
respects  distinguishable;  and,  from  the  earliest  times  of  the 
colonial  government,  the  mode  of  establishing  ferries,  and  that 
of  laying  out  highways,  have  been  kept  distinct.  No  statute, 
in  Massachusetts,  regulating  the  licensing  of  ferries,  requires  a 
jury,  nor  can  it  be  necesaary,  for  no  property  is  taken.  If  a 
highway  is  required  as  incident  to  the  ferry,  another  tribunal  is 
provided  for  laying  it  out.  The  termini  of  a  ferry  are  at  the 
water's  edge;  and  if  one  ferry  interferes  with  the  rights  of 
others,  the  common  law  furnishes  a  remedy.^a) 

§  4.  So,  in  Maine»  it  is  said,  the  right  to  keep  a  ferry»  is,  in 
England,  an  incorporeal  hereditament,  being  a  franchise  granted 
by  the  crown,  or  depending  upon  prescription.  The  party  enti- 
tled to  the  franchise  has  imposed  upon  him  by  law  certain 
duties,  incurs  certain  liabilities,  and  has  a  remedy  against  any 
one  who,  without  right,  interferes  with  his  profits,  or  disturbs 
him  in  the  enjoyment  of  his  property.  Ferries  received  the 
attention  of  the  colonial  government  of  Massachusetts  soon  after 
its  first  settlement.  As  early  as  1641,  (CoL  &  Prov.  L.  110,) 
which  was  only  thirteen  years  after,  the  date  of  the  first  charter, 
an  act  passed  relating  to  ferries;  but  how  granted,  for  what 
periods,  or  by  what  tenure,  does  not  appear.  They  were  pro* 
bably  set  up  and  licensed  from  time  to  time,  as  the  public  con  • 

*  Mills  V.  Connty,  Sec.,  8  Scam.  68.    447;  Chnrchman  v.  Tanstal,  Hardres, 
See  Pim  v.  Carell,  6  Mees.  8c  W.  284.     '   168;  Stark  v.  McGowen,  1  K.  &  McC. 

*  Monroe  «.  Thomas,  6  Gal.  470.  887,  897,  n. 
'  Fay,  &c.,  15  Pick.  240^1;  7  Pick. 

(«)  As  to  fixing  the  ttrmvni  of  »  0»ry  in  a  Uoenio  tboreforv  tee  16  PiQk<  964. 
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venience  required,  by  the  towns  or  other  colonial  authorities, 
By  the  Provincial  Statute  of  7th  Wm.  Ill,  it  was  provided  that 
no  person  should  thereafterwards  attempt  to  keep  a  ferry,  so  as 
to  demand  or  receive  pay,  unless  upon  license  from  the  court  of 
quarter  sessions  for  the  county  where  such  ferry  is,  except  such 
ferries  as  were  then  already  stated  as  settled.  This  act  was 
revised  in  1797  in  Massachusetts,  and  in  1821  in  Maine,  with 
the  same  inhibition  and  exception.  All  ferries,  therefore,  in 
these  States,  depend  upon  the  general  law,  except  such  as  were 
stated  and  settled  as  early  as  1695,  either  by  the  court  or  the 
towns  to  whom  they  appertained.^ 

§  5.  It  is  further  Remarked  by  the  court  in  Massachusetts,  in 
the  case  already  referred  to,  that  the  right  to  a  ferry  does  not 
depend  on  a  right  to,  or  property  in  the  waters  over  which  it 
passes.  The  two  things  may  be  wholly  distinct.  A  ferry  is  a 
franchise,  consisting  in  the  right  to  transport  persons  and  car- 
riages for  hire;  and  whatever  may  be  the  theoretic  view  of  the 
law  as  to  the  property  of  public  waters,  it  is  very  clear  that 
they  are  held  for  the  use  of  the  public  for  all  useful  purposes. 
A  ferry  confers  certain  privileges,  and  imposes  certain  duties; 
not  affecting  the  right  of  navigation,  but  presupposing  its  exist- 
ence. They  further  remark,  that  a  statute  relating  to  the 
licensing  of  ferries,  which  is  general  in  its  terms,  applies  to 
navigable  waters,  because  the  public  convenience  so  requires. 
A  ferry  does  not,  like  a  bridge,  obstruct  navigation.' 

§  6.  Ancient  iEiuthorities  thus  state. the!  law  in  regard  to  the 
privilege  of  a  ferry.  If  I  have  an  ancient  ferry  in  a  ville,  and 
another,  sets  up  another  ferry  upon  the  same  river,  near  to  my 
ferry,  so  that  the  profits  of  my  ferry  are  impaired,  I  shall  have 
an  action  of  the  case  against  him;  for  you  are  bound  to  sustain 
the  ferry  and  serve  and  repair  it  for  the  use  of  the  people, 
under  penalty  of  grievous  amercement^(a)    Blackstone  says,  if 

*  Day  V.  Stetson,  8  Greenl.  867-S.  Kaisance,  H.  pi.  26;  2  RoUe's  Abr.  140, 
'  Fay,  &c.,  15  Pick  268.  Kaisance   pi.  4. 

•  22  Hen.  VI,  14,  pi.  28;  16  Vin.  80, 

(a)  The  owner  of  land,  with  the  fran-  enfltalned  from  the  mismanagement  of 
chise  of  a  ferry  annexed,  leased  it.  Held,  the  ferry  by  the  lessee.  B^ggs  v.  Fer- 
that  he  was  not  responsible  for  damage    rell,  12  Ired.  1. 
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a  ferry  is  erected  on  a  river,  so  near  to  another  ancient  ferry  as 
to  draw  away  its  custom,  it  is  a  nuisance  to  the  owner  of  the  old 
one.^  Judge  Putnam  holds  it  to  be  clear  upoi^he  authorities, 
that  the  fi-anchise  of  a  ferry  is  not  confined  to  the  ferry- ways, 
but  is  so  far  an  exclusive  right  as  to  prevent  near  and  injurious 
competition.'  Chancellor  Kent  expresses  it,  ''all  contiguous 
and  injurious  competition."^  So,  in  late  cases,  it  is  held  that 
the  right  of  a  ferryman  to  his  toll  is  by  the  common  law,  and 
every  subtraction  from  his  profits,  by  carrying  his  customers 
over  the  same  stream,  whether  for  pay  or  not,  is  an  injury  for 
which  he  may  recover  damages.^  That,  at  common  law,  no  ferry 
could  be  erected  so  near  another,  bound  by  law  to  be  provided 
with  attendance,  crafts,  &c.,  as  to  draw  away  its  profits;  and 
this  prohibition  was  founded  on  regard  for  the  public  good.^ 
And  that  the  customers  of  a  ferry  are  those  wishing  to  go  along 
the  highway,  of  which  the  ferry  constitutes  a  part,  and  whom 
the  owner  would  be  bound  to  transport  if  required,  and  not 
such  as  wish  to  travel  from  one  of  the  ferry  landings  to  a  point 
out  of  the  highway.* 

§  7.  In  England,  when  a  ferry  is  erected  by  license  from  the 
crown,  another  cannot  be  erected  without  a  writ  ad  quod  damnum; 
and,  if  a  second  grant  be  made  without  this  clause,  to  the  damage 
of  the  king  or  of  the  subject,  it  shall  be  avoided.^  It  is  said, 
that,  in  this  country,  where  the  writ  ad  quod  damnum  is  unknown, 
constitutional  provisions  and  the  common  law  afford  an  equiva- 
lent protection  to  individual  property.®  It  is  held  that  the  assess- 
ment of  damages  may  legally  be  made  cfter,  as  well  as  before, 
the  taking  of  the  property,  unless  there  be  unreasonable  delay 
or  fraud,  or  such  a  change  in  the  thing  taken,  as  to  prevent  a 
jury  from. rightly  estimating  its  value.*  And  the  principle  of 
ad  quod  damnum  is  to  be  construed  strictly,  but  fairly.^* 

>  8  Bl.  Com.  218.  .  ^  BIImoU  v.  Hart,  WlUei,  612;    16 

*  Charles  BWer,  «tc.,  7  Pick.  486.  Ves.  26. 

'  Ogden  V.  Gibbons,  4  John.  Cha.  161,  *  Per  Putnam,  J.,  7  Pick.  482i  Comp- 

See  ch.  64.  ion  v.  Susquehanna,  &c.,  8  Bland,  889. 

*  Taylor  v.  Wilmington,  Stc.,  4  Jones,  *  8  Bland,  889.    See  Pressly,  Hi.  890. 
277.  >*  Bellona,  lb.  448.    S«e  U  Gill  K  J. 

*  Norris  «.  Farmers%  &o.,  6  Cal.  690.  898. 

*  Taylor  v.  Wilmington,  tko-,  4  Jones, 
277. 
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§  8.  If  there  be  tenants  in  common  of  a  ferry,  one  of  sach 
tenants  cannot  establish  a  rival  ferry.^ 

§  9.  One  licensed  to  keep  a  ferry  cannot  seize  boats  run  at  or 
near  it,  unless  he  has  established  the  feny,  put  it  in  operation, 
and  done  every  act  required  by  law.^ 

§  10.  The  grant  of  a  ferry  confers  on  the  grantees  an  exclusive 
right,  but  the  extent  of  the  right  must  depend  upon  the  terms 
of  the  grant.  The  grant  of  an  exclusive  right  to  take  toll  at  a 
ferry  is  not  a  monopoly.^(a) 

§  11.  The  ownership  of  a  ferry  gives  no  right  to  build  a 
bridge.* 

§  12.  In  Massachusetts,  Parker,  Ch.  J.,  was  of  opinion,  that 
a  new  ferry,  set  up  by  license  from  the  State,  is  not  necessarily 
a  nuisance,  because  it  lessens  the  tolls  of  the  ancient  one.    It 

« 

*  Norwood  V,  Norwood,  2  Bland,  476.       *  Pain  v,  Patrick,  8  Mod.  294;  7  Pick. 

*  Lombard  v.  Gheever,  8  Gilm.  469.        4^.    See  Piscataqna,  &e.  v,  N.  H.,  &c., 
'  7  Pick.  446.  7  N.  H.  60;  Jfifira,  sec.  21  n. 

(a)  Grant  to  one,  bis  heirs  and  assigns,  years.    B  was  proved  to  bave  been  in 

of  the  right  to  establish  a  ferry  on  the  possession  of  the  ferry.     Referees,  to 

Mississippi  ri?er,  near  a  certain  town,  whom  the  case  was  submitted,  made  an 

and  rnn  it  '*  from  lands  at  the  said  place  award  for  the  plaintiff,  which  was  ac 

that  may  belong  to  him.''    Held,  the  cepted  by  the  court.    Chad  wick  v.  Pro 

latter  clause  was  limited  to  lands  owned  prietors,  Sec,  2  Dane,  686.* 

by  him  at  the  time  of  the  grant.    Mills  From  the  preceding  case,  Mr.  Dane 

V.  County,  &c..  2  Gilm.  197.  infers,  that  some  ferries  in  Massachusetts 

The  plaintiff  proved  an  exclusive,  pre-  are  private  property,  owned  in  fee,  and 

scriptive  right  to  the  transportation  of  not  appendant  to  land.    But  in  Maine,  it 

persons  across  the  Humber,  Imtween  Hull  is  said,  none  such  exist.    A  ferry  is  not 

and  Barton.    The  question  was,  whether  of  this  description,  which  is  traced  back 

a  transportation  from  one  of  those  towns  only  to  the  year  1762;  since  and  before 

obliquely  across   the  river  to  another  which  period  ferries  have  been  established 

town,  two  miles  lower  down,  was  a  vio-  only  by  license  fVom  the  sessions.    It 

lation  of  the  plaintiff's  exclusive  right,  does  not  appear,  that  the  right  to  keep 

Held,  a  transportation  across  the  river,  a  ferry  and  demand  toll,  either  in  Eng- 

from  one  of  those  towns  to  any  point  land  or  Maine,  has  ever  been  incident  or 

above  or  below  the  other,  unless  done  to  appendant  to  any  estate  in  land.    The 

amd  the  plaintiff's  feri7  and  in  fVaud  court  may,  if  they  please,  license  adjoin- 

of  his  right,  was  no  violation  of  his  fran-  Ing  land  owners,  or  the  heirs  of  the  orlgi- 

chise.   Tripp  v.  Frank,  4  7.  R.  666.   But  nal  proprietors.   But  this  does  not  change 

see  Huzzey  v.  Field,  2  Cromp.  Mees.  &  the  tenure.    8  Greenl.  868-9. 

R.  482.  

The  plaintiff  claimed  to  be  seised  in 

fee  of  a  ferry  between  Haverhill  and  *  It  is  stated,  in  support  of  the  high 

Bradford,  the  value  of  which  was  de-  authority  of  this  case,  that  the  declara- 

stroyed  by  the  erection  of  a  bridge  by  the  tion  was  drawn  by  Parsons;  that  Mr. 

defendant.    In  1652,  the  town  of  Haver-  Dane  was  chairman  of  the  referees;  and 

hill  voted,  that  A  and  his  heirs  should  that  all  the  judges,  Dana,  Ch.  J.,  Paine, 

keep  the  ferry  on  certain  terms,  and  for  Bradbury,  Cushing   and   Dawes,  were 

a  limited  ferriage.    The  plaintiff  traced  present  when  the  award  was  aooepted. 

his  title  to  one  B,  by  deeds,  for  eighty  Per  Putnam,  J.  7  Pick.  488-4. 
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must,  m  a  positive  sense,  be  near^  or  within  the  range  of  the 
exclusive  right  of  the  old  one.  The  contrary  doctrine,  though 
sometimes  held,  he  thinks  could  never  have  been  received  in 
this  country.  Ferries  were  first  established  to  accommodate  the 
inhabitants,  who  were  generally  settled  on  the  shores  of  bays 
or  creeks,  or  on  the  banks  of  rivers.  They  were  connected  with 
roads  leading  to  some  market  town,  and  settlers  in  the  interior 
were  obliged  often  to  go  by  circuitous  routes  in  order  to  cross 
a  river  or  other  water  obstruction  by  a  ferry.  As  fche  population 
increased  in  the  country,  new  and  more  direct  routes  would  be 
explored  to  the  seaports,  and  they  would  come  to  the  river  seve- 
ral miles  above  or  below  the  ferry.  Public  convenience  would 
require  a  new  ferry  or  bridge,  which,  however,  must  materially 
diminish  the  profits  of  the  old  ferry.  But  Judge  Parker  was 
of  opinion  that  no  compensation  could  be  required.*(a) 

§  13.. The  nature  and  extent  of  the  privilege  involved  in  a 
ferry,  in  common  with  other  similar  franchises,  is  thus  stated  by 
Chancellor  Kent.  The  grant  of  a  franchise  is  a  contract  between 
the  government  and  the  grantee,  which  creates  mutual  rights 
and  obligations  between  them.  In  this  country,  the  most  usual 
form  of  a  franchise  is  in  the  chailiering  of  bridge,  ferry,  turn- 
pike and  railroad  corporations,  with  the  right  of  taking  tolls. 
By  accepting  a  charter,  the  corporation  assents  to  its  terms  and 
conditions,  and  becomes  bound  to  furnish,  at  all  times,  the 
requisite  facilities  for  passage  and  transportation.  Hence  it  is 
liable  to  an  action,  by  any  individual  who  applies  for  such 
accommodation,  and  is,  without  reason,  refused.  On  the  other 
hand,  the  government  incui*s  the  obligation  of  giving  to  such 
grantee  an  exclusive  privilege  with  reference  to  the  purposes 
of  the  charter,  and  not  to  make  any  subsequent  grant  which  will 
either  directly  or  indirectly  interfere  with  the  prior  one.  In 
case  of  a  road,  the  limits,  within  which  the  grant  is  to  confer  an 

»  7  Pick.  515,  516,  519. 

(a)  In  an  action  for  carrying  pasnen-  pnblic  convenience  requires  this  accom- 

gers  across  a  river  near  an  ancient  ferry ;  roodation.    This  is  substantially  a  plea 

the  defendants  cannot  plead,  that  from  of  not  guilty,    Kewtou  v.  Gubitt,  6  C.  B. 

the  altered  state  of  the  neighborhood  (N.S.)627. 
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exclusive  right,  are  sometimes  defined;  but,  without  such  desig- 
nation, an  extent  of  privilege  is  implied,  which  will  prevent  the 
destroying  or  materially  impairing  of  the  franchise  by  another 
grant  Hence  the  establishment  of  a  new  and  rival  road  is  a 
nuisance,  to  be  prevented  by  injunction,  or  recompensed  by  an 
action  for  damages.^  In  a  late  case,  it  is  held,  that  ferry  fran- 
chises are  partly  of  a  public  and  partly  of  a  private  nature. 
So  far  as  they  are  pvblici  juris,  the  legislature  may  legislate 
touching  them,  as  to  punish  neglect  or  misconduct  in  conducting 
them,  and  secure  passengers  from  danger,  imposition,  Ac,  but 
cannot  take  away  the  ferry  itself,  nor  the  legitimate  rents  and 
profits.  Yet  the  franchise  may  be  forfeited  by  non-user,  or  mis- 
user, judicially  ascertained,  or  the  government  may,  in  the  exer- 
cise of  its  right  of  eminent  domain,  resume  it,  upon  making  full 
compensation.' 

§  14.  By  the  court  in  Maine,  the  privilege  arising  from  a  ferry 
has  been  viewed  as  follows:  In  England,  the  king  has  jurisdic- 
tion over  tide  and  other  navigable  waters,  to  which  private 
interests  are  subordinate.  To  this  jurisdiction  the  State  govern- 
ments have  succeeded.  It  is  exercised  in  authorizing  the  erec- 
tion of  bridges,  and  is  subject  to  no  restriction  except  what 
arises  from  prior  grants.  These,  being  once  vested  in  corpora- 
tions or  individuals,  cannot  be  resumed  by  the  legislature, 
except  in  pursuance  of  a  power  reserved  at  the  time  of  the 
grant.  A  grant  is  an  executed  contract,  within  the  terms  of  the 
Federal  Constitution.  But  a  license  to  an  individual  to  receive 
a  compensation  for  certain  services,  (for  no  definite  period),  is 
supposed  to  be  of  itself  a  fair  equivalent  for  the  services,  and 
vests  no  right  beyond  the  control  of  the  government..  The  pro- 
hibition imposed  upon  all  other  persons  does  not  attach  to  him; 
and,  that  he  may  not  abuse  his  immunity,  he  is  restrained  from 
taking  more  than  a  certain  compensation.  The  right  to  the 
ferry,  the  franchise  in  perpetuity  or  for  an  indefinite  period, 

*  8  Kent,  457,  460;  Beekmanv.  Sara-  Ogden  v.  Gibbons,  4,  160;  Dartmontb, 

toga,  &o.,  8  Paige,  46;  Yard  v.  Ford,  2  Stc.  v.  Woodward,  4  Wheat.  618.     See 

Saun.  172;  Tripp  r.  Frank,  4  T.  R.  666;  eh.  64. 

Keeble  v.  Hickeringall,  Holt,  20;  New-  *  Benson  v>  The  Mayor,  &c.,  10  Barb 

burgh,  &c.  V.  MUler,  6  John.  Gha.  Ill;  228. 
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like  a  grant  of  this  nature  from  the  crown,  which  is  a  species  of 
private  property  oftentimes  of  great  value,  the  public  do  not 
part  with.  The  license  is  in  the  nature  of  an  appointment  to 
office  J  with  a  right  to  fees,  but  held  at  the  pleasure  of  the 
appointor.  Upon  the  same  principle,  the  sessions  may  license  any 
number  of  ferries,  according  to  the  public  convenience,  &c.  So 
the  legislature  may  grant  a  bridge,  and,  as  is  generally  the  case 
in  Massachusetts  and  Maine,  omit  to  provide  compensation  for 
the  ferry  which  is  injured.  Such  compensation  might  be 
requisite,  where  a  ferry  is  private  property  owned  in  fee.  And 
there  may  be  cases,  where  compensation  to  a  licensed  ferryman 
would  be  equitable;  and,  if  the  facts  were  seen  and  understood, 
would  probably  always  be  enjoined  by  the  legislature.  But  it 
would  be  a  condition  imposed  not  upon,  but  by  them;  not  arising 
from  a  limitation  of  their  power,  but  depending  upon  the  exer- 
cise of  their  di8cretion.^(a)  In  a  recent  case,  it  is  held  that  a 
ferry  is  a  liberty  to  have  a  boat  for  passage  upon  a  river,  for 
the  carriage  of  horses  and  men  for  a  reasonable  toll.  Its  pur- 
pose necessarily  requires  such  privileges  as  will  make  it  effectual; 
passengers  with  their  horses,  carriages,  etc.,  which  may  be  trans- 
ported, may  be  received  and  landed  at  the  margin  of  the  water 
upon  the  shore,  at  all  times  of  the  tide,  and  in  all  states  of  the 
river,  without  obligation  to  pay  damages  to  a  riparian  proprie- 
tor, and  without  hindrance.  The  limits  of  the  ferry  are  high 
water  mark  on  each  side  of  the  river.^ 

§  15.    In  other  States,  the  strict  common  law  rule,  as  to  the 
exclusive  privilege  of  a  ferry,  seems  to  have  been  still  further 

'  8  Greenl.  869-70.  *  SUte  v.  Wilson,  42  Maine,  9. 

(a)  In  1762,  the  sessions  in  Maine  and  their  grantors  in  1805-12-22-26. 
granted  a  license  to  A  to  keep  a  ferry  at  There  were  no  other  licenses,  and  no 
hiii  landing  in  Woolwich.  He  o\Tned  and  ferry  was  ever  claimed  but  by  the  own- 
occupied  a  large  farm  above  and  below  ers  of  the  ferry-house.  From  1788  the 
the  ferry.  In  1769,  his  son,  owning  the  ferry  was  known  as  Day's  ferry  (the 
same  farm,  was  also  licensed.  A  few  years  name  of  the  plaintitfs) .  The  legislature 
afterwardSi  the  farm  was  sold  to  B,  whose  having  authorized  a  horse-ferry  across 
tenants  kept  the  ferry  without  license  the  same  stream,  (the  tide  waters  of  the 
till  1788,  when  he  sold  the  farm  to  C  and  Kennebec,)  and  an  appropriation  of  lands 
D.  The  same  year  C  was  licensed.  The  and  grounds,  paying  damages;  held,  the 
plaintiffs  derived  title  to  the  ferry-house,  g^ant  was  valid,  and  the  plaintiffs  had 
landing  and  adjacent  grounds  from  G  no  claim  for  damages.  Day  v.  Stetson,  8 
and  D..   Licenses  were  granted  to  them  Greenl.  866. 
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modified  and  restricted.  It  is  held  that  one  State  cannot  grant 
an  exclusive  license  to  ferry  from  the  other  shore  of  a  boundary 
river  between  itself  and  another  State.^  So,  in  Connecticut,  the 
legislature  granted  to  a  town  the  franchise  in  a  ferry  across  a 
large  navigable  river,  and  from  time  to  time  regulated  the  tolls. 
The  town  being  divided,  the  privilege  was  transferred  to  the 
new  town  by  its  charter,  to  hold  during  the  pleasure  of  the  legis* 
lature.  A  subsequent  act  established  a  bridge  over  the  river, 
and  discontinued  the  ferry.  Held,  the  act  was  constitutional.' 
So,  in  Illinois,  a  legislative  grant  of  a  ferry  franchise,  unless 
restricted  by  some  general  law  or  some  provision  of  the  grant 
itself,  is  necessarily  exclusive,  so  far  as  it  extends.  The  legisla- 
ture, in  granting  a  ferry,  may  legally  divest  itself  of  the  right 
of  eminent  domain,  by  restricting  the  future  exercise  of  its 
powers  in  relation  to  such  ferry,  or,  in  other  words,  tnake  a  con- 
tract which  it  cannot  constitutionally  impair.  But  it  is  always 
subject  to  an  implied  reservation,  that,  whenever  the  public 
good  or  exigency  requires,  it  may  be  resumed  for  an  adequate 
compensation.^  So,  in  Georgia,  it  is  held,  that  the  ancient  doc- 
trine  of  the  common  law,  that  the  franchise  of  ferry,  although 
not  declared  to  be  exclusive,  is  necessarily  implied  to  be  so  by 
the  grant,  is  inapplicable  to  both  the  local  situation  and  political 
institutions  of  this  country  ;  having  had  its  origin  in  the  feudal 
system,  and  undergone  great  modifications,  if  it  has  not  been 
entirely  abandoned,  even  in  England.^  So,  in  Illinois,  a  license 
to  keep  a  ferry  between  certain  points,  extending  three  miles  on 
the  Mississippi  river,  is  not  exclusive  to  that  extent,  but  author- 
izes the  establishment  of  the  ferry  from  any  point  within  the 
three  miles,  and,  when  established,  other  ferries  may  be  licensed 
within  the  same  limits,  so  that  they  do  not  interfere  with  the 
ferry-ways  of  the  ferry  first  established.  The  ferry-ways  of  the 
ferry,  when  located,  extend  only  so  far  as  may  be  necessary  for 
a  convenient  landing;  and  though  the  owner  may  have  the  right, 
as  exigencies  require,  to  change  his  ferry  landing  after  he  has 

'  Weld  V.  Chapman,  2  Clarke,  624.  *  Mills  v.  County,  kc.  2  Gilm.  197; 

'  East  Hartford,  be.  v.  Hartford,  &c.    East,  &c.  v.* Hartford,  &c.  17  Conn.  79. 
17  Conn.  79;  10  How.  611.  *  Shorter  «.  Smith,  9  Geo.  &17. 
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once  established  it,  yet  he  has  no  such  exclusive  right  of  ferriage 
within  the  prescril>ed  limits,  as  would  prevent  the  licensing  of 
another  ferry  within  these  limits.^  But,  in  New  York,  it  is  held, 
that  the  ''Fulton  Ferry''  is  vested  in  the  corporation  of  the 
city  of  New  York,  as  property,  by  an  indefeasible  title.^(a) 

§  16.  Most  of  the  English  cases  on  this  subject  relate  to  ancient 
rights  to  ferries  and  markets,  founded  on  prescription.  When 
one  can  show  that  he  has  claimed  and  enjoyed  an  exclusive  privi- 
lege from  time  immemorial,  a  grant  in  his  favor  will  be  pre- 
sumed, co-extensive  with  the  enjoyment.  But  actual  grants  are 
to  be  interpreted  by  their  terms.  And  in  some  instances  even 
prescriptive  privilges  are  restrained  in  favor  of  the  public 
.  interest  and  convenience.^ 

^17.  Where  a  statute  authorizes  the  officers  of  a  city  to 
license  a  ferry  claimed  by  the  city,  if  required  by  the  public 
convenience,  &c.;  if  they  grant  such  ferry,  with  a  covenant, 
express  or  implied,  for  exclusive  use,  still  they  may  grant 
another,  if  the  public  convenience,  &c.f  so  require.  The 
authority  is  vested  in  them  as  trustees  for  the  public,{b)  and  can- 

^  Gales  V.  Anderson,  13  111.  418.  '  7  Pick.  476.    See  Troter  v.  Harris, 

>  Benson  v.  The  Mayor,  &g.  10  Barb.    2  Toange  b  J.  2S6. 
228. 

(a)  The  city  having  established  ferries  ries,  or  interfere  with  vested  rights ,  so 

under  its  charters,  which  were  ran  by  as  to  require  the  conrt  to  determine  the 

lessees  holding  on  short  leases^  they  are,  question  of  its  constitationality ;  but  it 

in  jndgment  of  law,  set  np,  established,  expressly   excepts    those    ferries,    and 

kept»  and  maintained  by  the  corporation,  leaves  the  rights  of  the  city  of  New  York 

within  the  trne  intent  and  meaning  of  the  therein  undisturbed.     lb. 

charters.    Benson  v.  The  Mayor,  Ace.  10  By  a  late  statute,  (1858, 218,)  three  or 

Barb.  228.  more  persons  may  constitute  themselves 

The  Gombury  charter  of  1708  gave  to  a  corporation  to  maintain  a  ferry,  with 
the  mayor,  aldermen,  and  commonalty  power  to  take  a  grant  of  land  for  that 
of  New  York,  the  right  to  establish  fer-  purpose,  but  not  to  interfere  with  pro- 
xies between  the  city  and  Long  Island,  existing  rights 

and  to  hold  them,  with  the  revenues  ana  (ft)  The  right  to  receive  toll,  for  cross* 

tolls,  forever.     And,  the   corporation  ing  a  river  on  the  highway,  is  a  franchise 

having  acted  upon  that  and  other  grants,  belonging  to  the  whole  people,  as  suc- 

by  estabUsLlng  the  South  ferry  and  the  ceeding  to  the  crown.    Young  «.  Harri- 

Hamilton  Avenae  ferry,  the  city  and  its  son,  6  Geo.  180. 

inhabitants  have  acquired  vested  rights  So,  in  Illinois,  the  county  commission- 

and  valuable  interests  in  these  ferries,  ers' court,  under  the  law  authorizing  that 

which  cannot  be  taken  away  by  the  legis-  court  to  grant  ferry  licenses,  wa»  sot  an- 

lature.    lb.                        '  thorized,  by  any  exclusive  grants  it  might 

The  act  of  May  14, 1846,  to  establish  make,  to  divest  itself  of  the  power  to 
and  regulate  ferries  between  the  city  of  grant  other  ferries,  within  any  prescribed 
New  York  and  Long  Island,  does  not,  by  limits,  whenever  the  public  should  so  re- 
its  terms,  embrace  the  three  existing  fer-  quire.    Gales  v,  Anderson,  18  111.  418. 
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not  be  restrained  by  the  covenant  of  the  city  through  them. 
They  act  in  a  double  capacity.  If  the  city  is  exclusive  owner 
of  the  franchise,  its  grantee  would  hold  against  a  license  by  the 
officers;  if  otherwise,  notwithstanding,  a  prior  covenant  for 
exclusive  use,  the  officers  may  license  a  new  ferry,  as  agents  for 
the  public.^ 

§  18.  With  regard  to  the  question  of  public  convenience, 
Ac,  as  pertaining  to  the  grant  of  a  ferry;  it  is  immaterial 
whether  roads  leading  to  the  ferry  be  opened  before  or  after 
the  latter.* 

§  19.  There  are  early  dicta,  that  a  ferry  requires  ownership 
of  the  soil  on  both  sides.  It  is  said  that  a  ferry  is  in  respect 
of  ^the  landing  place,  and  not  of  the  water;  the  water  may  be* 
in  one,  the  ferry  in  another,  and,  in  every  ferry,  the  land  on  both 
sides  of  the  water  ought  to  be  in  the  owner  of  the  ferry;  other- 
wise he  cannot  land  on  the  other  part.  He  who  has  the  privi- 
lege of  a  ferry  ought  to  have  the  soil  on  both  sides  of  the 
water;  for  he  cannot  land  upon  the  soil  of  another,  without  his 
assent.^  But  this  principle  has  been  questioned  in  late  cases, 
both  in  England  and  in  this  country.^    See  p.  139,  n. 

§  20.  The  general  doctrine  has  already  been  stated,  (p.  92,)  as 
to  a  right  of  way  from  necessity.  This  principle  has  been  brought 
in  question,  in  reference  to  the  landing  places  of  public  ferries. 
The  prevailing  rule  seems  to  be,  that  there  is  no  right  to  use 
land  not  belonging  to  the  owner  of  the  ferry  for  this  purpose, 
even  though  it  be  a  public  highway.  This  was  the  early  doc- 
trine in  England,  and  has  been  adopted  in  Pennsylvania.^  But 
late  English  authorities  overrule  it,  and  hold  it  sufficient  that  a 
landing  place  is  a  highway,  to  justify  the  use  of  it  in  connection 
with  the  ferry.®(a) 

'  Fa7,  &c.  16  Pick.  252  708;  King  v.  Nicholson,  12  E.  S88;  Gonr- 

*  Fay,  &c.,  16  Pick.  264.  dine  t>.  Davis.  1  Bai.  469. 

Mpswich  V.  Brown,  18  Vin.  208;  *  8  Kent.  420,  n.;  Chambers  v.  Fnrry. 
Ferry;  Com.  Dig.  PUcary  B.  1  Teates,  167;  Cooper  v.  Smith,  9  S.  & 

*  Fay,  &c.,  15  Pick.  254;  6  B.  &  0.    R.  26. 

*  Peter  v.  Kendal,  6  Bam.  &  Cr.  708. 

(a)  Otherwise,  in  North  Carolina.  Wathen,2M*Lean,876,  that  the  right  to 
Pipkins  V'  Wynns,  2  Dev.  403.  It  has  a  ferry  attaches  to  the  riparian  proprie- 
also  been  held  in  the  case  of  Bowman  v,    tor,  and  cannot  be  taken  from  him  with- 
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^  21.  The  owner  of  a  private  ferry  has  no  right  to  land  boats 

and  passengers,  at  the  terminus  of  the  highway,  between  high 
and  low  water  mark,  on  the  opposite  margin  of  the  river  with- 
out consent  of  the  owner  of  the  land.'(a) 

^  Chen  V,  ICanown,  8  Watts,  210;  1  Teates,  167. 

out  compensation.    He  may  convey  the  the  Kentucky  side.    St.  1886. 694;  1887, 

soil,  except  the  right  of  ferriage,  which  819$  Gfanrchill  v.  Grundy,  5  Dana,  100; 

then  becomes  an  incorporeal  horedita-  Carter  o.  Calftis,  6,  48;   Lexington  v. 

ment,  being  a  right  to  use  the  soil  for  M'Murtry,  8  B.  Monr.  616;  Dover  o.  Fox, 

this  pnrpose  only.    In  Pennsylvania,  t^e  9  B.  Mon.  200. 

exclusive  right  of  crossing  a  navigiftble  In  the  same  State  it  is  held,  that  the 

river  can  be  derived  only  from  a  grant  applicant  for  a  ferry  must  own  the  lands 

by  the  commonwealth.    There  can  be  no  on  both  sides.    Taylor  v.  Bostle,  1  Bep. 

ferry  by  prescription  or  presumption.  694.    See  p.  188. 

But  long-continued  use  may  give  an  ex-  In  Tennessee,  no  one  shall  transport 

clnaive  right  to  embark  and  land  passen-  across  a  river,  within  ten  miles  of  an  es- 

gers  upon  the  shore,  as  far  as  low-water  tablished  ferry.    1  Scott,  107, 1023.    See 

mark,  though  it  be  the  land  of  another  Sparks  v.  White,  7  Humpli.  86.    The 

person.     Bird  v.  Smith,  8  Watts,  484.  owner  of  the  landings,  or  of  the  land  on 

In  Illinois,  a  ferry  fVanchise  is  not  an  each  side,  shall  be  licensed,  and  have 

incident  to  the  ownership  of  land.  Trus-  power    to  land  boats  on  the   opposite 

tees,  &c.  o.  Tatman,  18  III.  27.  banks.    Where  a  ferry  is  necessary,  and 

And  a  party  cannot  exercise  a  ferry  the  banks  belong  to  different  persons, 

franchise  on  his  own  land,  without  the  each  shall  be  entitled  to  a  license,  and 

consent  of  the  State.    lb.  bound  to  allow  the  other  to  land  on  his 

But  when  an  easement  is  granted  to  soil.    Any  one  may  use  a  public  ferry 

the  public,  upon  the  margin  of  a  navi-  landing  for  loading,  &c.;  not  interfering 

gable  stream,  the  right  to  use  and  treat  with  the  ferry.    2  lb.  176.    Private  fer- 

it  as  a  landing  is  undoubted.    Godfrey  ries  are  subjected  to  the  same  rules  as 

V.  City,  &c.,  12  III.  29.                      .  public.   Ten.  St.  1826, 47.    In  this  State 

In  Georgia,  grants  of  lands  on  water-  it  is  held,  that  a  ferry  may  be  established, 

courses  from  the  State,  with  appurte-  without  regard  to  the  ownership  of  the 

nances,  convey  no  right  of  public  ferry,  soil.    The  land  owner,  however,  has  a 

The  right  of  private  ferry  passes  with  prior  claim,  and,  if  an  owner  above  or 

the  fee;  and,  for  any  interference  with  below  is  appointed  keeper  of  a  ferry,  he 

this,  the  owner  is  entitled  to  compensa-  may  have  the  appointment  rescinded, 

tion.    Harrison  v.  Young,  9  Geo.  869.  A  ferry  may  be  licensed  across  a  naviga- 

(a)  In  most  of  the  United  States,  ble  river,  though  the  opposite  bank  lies 
specific  statutory  provisions  are  made  in  in  another  State.  A  new  ferry  may  be 
regard  to  the  establishment  or  licensing  licensed  near  an  old  one,  though  of  less 
of  ferries.  It  is  foreign  from  the  plan  public  benefit  than  the  latter.  Allen  v. 
of  this  work,  to  notice  anything  more  Farnesworth,  6  Yerg.  189;  Gorporn.&c. 
than  a  few  prominent  features  of  these  v.  Overton,  8  Yerg.  887;  Blair  «.  Car- 
acts.    (See  Revised  Codes.)  michacl,  2  Yerg.  806;  Nashville,  &c.  v. 

In  Kentucky,  no  person  shall  transport  Shelby,  10  Yerg.  280.    See  Waller  «. 

across  the  Ohio  river,  within  one  mile  of  McHenry,  8  Humph.  246. 

an  established  ferry ;  and  no  ferry  shall  In  Ohio,  the  owner  of  the  banks  of  a 

be  established  across  this  river,  within  a  river  has  an  exclusive  right  to  be  licensed 

mile  and  a  half  of  a  former  one,  unless  for  a  ferry.    If  there  aro  difi'erent  owners 

there  is  an  impassable  river'between ;  or,  on  opposite  sides,  there  is  a  mutual  right, 

on  the  Cumberland  river,  within  a  mile.  And  unless  such  owners  apply  for  a  11- 

1  Ky.  St.  698-4;  St.  1887, 227.    See  City,  cense,  any  other  person  may  obtain  one. 

&c.  o.  Taylor,  11  B.  Mon.  861.    No  per-  Unless  the  landing  is  upon  a  highway,  a 

son  shall  transport  from  the  other  side  ferry  cannot  be  established  without  the 

of  the  Ohio,  to  Jefferson  county  in  Ken-  coqsent  of  the  land  owner.    But  an  ex- 

tucky,  within  one  and  a  half  miles  of  an  ception  is  made  of  small  streams  in  high 

established  ferry,  without  a  grant  from  water.    Ohio  St.  447. 
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In  Indiana,  the  owner  of  the  land  statute,  the  county  court  may  lioenie 

upon  the  side  of  a  stream,  where  a  ferry  ferries  at  discretion,  as  many  as  it  shall 

is  to  be  established,  has  a  prior  claim  for  Judge  best  in  any  river, 

a  license;  hut,  if  he  omit  to  apply,  an-  (Where  the  legislature  granted  exclu- 

other  person  may  do  it;  in  which  case,  sive  rights  of  ferriage  to  certain  persons, 

however,  the  land  owner  may  afterwards  and  authorized  the  county  court,  in  case 

buy  him  out,  by  repaying  his  expendi-  of  their  failure  to  comply  with  certain 

tures,  with  ten  per  cent  interest.    No  conditions,  to  establish  other  ferries,  and, 

new  ferry  shall  be  granted  within  a  mile  on  application  made  and  evidence  heard, 

of  an  old  one,  unless  the  public  conve-  the  county  court  established  other  fer- 

nience,  &c.,  so  require.    Ferry  landings  ries,  whereupon  the  first   grantee  ap- 

ahall    not  be  obstructed.    The  county  pealed  to  the  circuit  «ourt;  held,  the 

commissioners  may  license  ferries.    The  circuit  court  was  not  bound  to  try  the 

'owner  of  land  is  entitled  to  a  ferry,  and  case    again    on    the   facts.      Lewis   o. 

may  take  ferry  boats,  &c.,  already  est ab-  Muckolls,  20  Mis.  278.) 

lisbed  on  his  land,  paying  therefor.    Ind.  In  Arkansas,  a  ferry  over  a  public 

Rev.  L.  269-60-1-4;  Rev.  Sts.  295.  navigable  stream  is  a  public  ferry.    The 

(In  this  State,  it  is  said,  exclusive  owner  of  one  or  both  banks  of  a  river, 
ferry  privileges  were  unknown  till  created  or  one  having  a  pre-emption  or  setUe- 
by  statute.  Hence,  the  statutory  pen-  ment  title  thereto,  may  establish  a  ferry, 
alty  is  the  only  remedy  for  an  invasion  and  all  lakes  meandered  in  making  pub- 
of  them.  A  ferry  right  is  assignable,  lie  surveys  of  the  United  States  lands, 
and  is  treated  as  real  estate,  descending  and  retained  by  government  as  public 
to  heirs,  being  subject  to  dower,  &c.  property,  are  included  in  the  above  pro- 
Lang  v.  Soott,  1  Blac.  405;  2  McL.  876j  vision.  A  license  is  required,  and  in 
8  Kent,  421,  n.  some  cases  will  be  granted,  for  a  ferry 

One  owning  upon  a  navigable  river  over  a  private  stream.    MissoJ  St.  276; 

may  convey  the  soil,  reserving  the  ferry.  Sts.  1847,  55;  Ark.  Rev.  St.  401^^.  See 

If  the  ferry  alone  be  granted,  the  soil  Harrison  v.  State,  9  Mis.  580. 

can    be    used    by  the    grantee   for   no  (A  pre-emption  right  to  land  lying  on 

other  purpose.    Bowman  o.  Wathen,  2  one  bank  of  a  river  does  not  entitle  the 

McL.  876.  owner  to  an  exclusive  public  ferry.  Such 

A  grant  of  a  public  ferry  Is  not  exdu-  right,  accompanied  by  possession,  would 

sive,  but  subject  to  such  further  grants  entitle  him,  under  the  restrictions  in  Dig. 

as  public  convenience  may  require.   Bush  c.  69,  to  that  privilege  from  his  own  land. 

V.  Peru.  &c.,  8  Ind.  21.)  Gloyes  v.  Keatts,  18  Ark.  19). 

In  Illinois,  the  owner  of  the  land  has  I^  Virginia,  the  owner  of  land  on  one 

a  prior  claim  to  a  ferry,  (as    also  a  or  both  sides  of  a  stream,  through  which 

bridge.)    But  any  person  may  cross  the  a  highway  passes,  may  obtain  a  license 

stream,  or  carry  his  neighbors  without  a  for  a  ferry.    But  one  f<prry  shall  not  be 

fee,  in  his  own  boat,  without  intending  established  within  half  a  mile  of  another, 

to  injure  the  owner  of  the  ferry.    The  2  Rev.  C.  180-1 ;  St.  1840,  58.     See  lb. 

exclusive  privilege  of  a  ferry  or  bridge  47, 118.    The  owner,  Sec.,  of  a  ferry  upon 

extends  three  miles.    Illin.  Rev.  Laws,  the  shore  of  another  State,  the  river 

.808-6-7-10.    See  Trustees,  Stc.  V.  Tat-  being  the  State  boundary,  shall  not  carry 

man,  18  Illin.  27;  Yanhard  v.  Ghever,  from  the  Virginia  shore  within  two  miles 

8   Gilm.    469;    Munsell   v.  Temple,    8  of  an  established  ferry.    By  the  (yode^ 

Gilm.  98.  the  county  court  may  establish  a  ferry, 

(The  sale  of  school  lands,  to  a  party  subject  to  future  regulations.    Private 

who  has  a  ferry  franchise,  will  not  be  ferries  are  forbidden.    $t.  188&-6,  66; 

affected  by  a  forfeiture  of  the  franchise;  Code,  884.    See  St.  1840-1,  91. 

the  sale  and  franchise  being  independent.  (A  owned  land  lying  on  a  river  in  Vir- 

Trustees,  &c.  v.  Tatman,  18  111.  27.  ginia,  over  which  there  was  a  ferry  from 

The  State  alone  can  insist  upon  or  waive  his  land,  established  in  1762,  and  a  pub- 
such  forfeiture.    lb.  lie  road  ran  through  his  land  to  the  ferry. 

A  ferry  franchise  is  not  secured  to  the  From  the  opposite  side  there  appeared 

inhabitants  of  a  township,  by  the  ordi-  to  have  been  a  ferry  from  1770  to  1826, 

nance  of  1818,  which  proyides  that  sec-  when  it  was  allowed  to  run  down.    In 

tlon  sixteen,  in  each  township,  shall  be  1848,  a  special  act  was  passed,  anthoriz- 

granted  for  the  use  of  schools.    lb  )  lug  the  county  to  establish  or  revive  the 

In  Missouri,  it  is  provided  that  no  ferry  from  the  opposite  side,  after  oer- 

frtt  ferry  shall  be  established  within  one  tain  proceedings.    Held  that,  in  Vir- 

mile  of  a  licensed  ferry.    But,  .by  a  later  ^uia,  ferries  were  creations  oi  the  stat- 
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Qte,  and  the  franchises  were  limited  by  the  river  higher  up,  for  the  pnrpose  of 

the  statutes;  that  it  was  competent  for  proving  that  it  was  an  appendage  to  the 

the  legislature  to  establish  the  ferry  from  ferry  across  the  river.    Garner  v.  Green, 

the  opposite  side,  and  in  the  same  line  8  Ala.  96.) 

with  A's  ferry,  though  it  had  existed  for  In  Mississippi,  the  owner  of  the  soil 
so  long  a  time;  that  it  was  no  invasion  has  a  prior  claim.  Aik.  Dig.  86d-4; 
of  his  franchise  to  do  so;  and  that  the  Miss.  Rev.  G.  860-1.  See  Jones  o.  John- 
grant  of  the  ferry  conferred  on  the  owner  sun,  2  Ala.  (N.  S.)  746. 
no  title  to  any  portion  of  the  soil  on  the  In  Greorgia,  there  shall  be  no  ferry  on 
opposite  side,  and  no  easement  beyond  a  stream  over  which  a  bridge  is  erected 
the  privilege  of  uiAng  the  highway  to  at  the  expense  of  the  county.  Prince, 
land  passeugers  on.  SomerviUe  v.  Wim-  785. 
bish,  7  Gratt.  205.  (Seven  years'  regular,  exclusive  and 

The  order  of  the  county  court,  direct-  uninterrupted  usage  of  a  public  ferry, 

ing  the  justices  to  be  summoned,  to  con*  in  Georgia,  is  prima  facie  evidence  of  a 

sider  the  verdicts  of  juries  in  ferry  cases,  prescriptive  right.    Harrison  v.  Toung, 

was  held  to  be  executed,  by  leaving  the  9  Greo.  859 ;  or  creates  the  presumption 

summons  at  the  residences  of  the  jus-  of  a  grant.    Williams  v.  Turner,  7  Geo. 

tices.    Somerville  v.  Wimbish,  7  Gratt.  848.) 

215.)  As  to  a  ferry  license  in  California,  see 

In  North  Carolina,  the  proprietor  of  Webb  v.  Hanson,  8  Cal.  1(^. 

a  ferry  may  erect  a  toll-bridge  in  the  In  this  State  no  person  has  a  right  to 

same  place.    In  the  same  State,  a  new  establish  a  bridge  or  ferry,  so  as  to  re - 

ferry  shall  not  be  granted,  unless  the  ceive  compensation  for  the  same,  nnlesf 

public  convenience  strongly  require  it.,  authorized  to  do  so  by  license,  issued 

A  person  may  be  licensed,  though  owning  according  to  law.    Norris  v.  Farmers', 

land  on  neither  side.    1  N.  C.  Rev.  St.  &c.  6  Cal.  590. 

544;  Beard  v.  Long,  2  Law  Rep.  69;  In  Massachusetts,  an  ancient  colonial 

Ray  nor  v.  Dowdy,  1  Mnr.  279.    (See  also  ordinance  provided,  that  whosoever  hath 

8  lb.  57;  1  Hayw.  457;  2  Dev.  408.)  a  ferry  granted  upon  any  passage,  shall 

(In  the  same  State  it  is  held,  that,  have  the  sole  liberty  for  transporting 

though  the  government  may  establish  passengers  from  the  place  where  such 

ferries  at  their  pleasure,  without  regard  ferry  is  granted,  to  any  other  ferry  place, 

to  ownership  of  the  soil,  yet  the  adja-  where  ferry  boats  are  to  land;  and  any 

cent  land  owner  is  entitled  to  a  prefer-  ferry-boat  that  shall  land  passengers  at 

ence,  and,  on  his  refusing  to  exercise  the  any  other  ferry,  may  not  take  passengers 

franchise,  it  may  be  granted  to  another,  from  thence,  if  the  ferry-boat  of  that 

he  paying  for  the  land.    Pipkin  v.  Wynns,  place  be  ready.    Col.  Laws  (1672),  50, 

2  Dev.  40S,    See  Taylor  v.  Wilmington,  Ferries.  In  Vermont,  ferries  are  licensed 

&c.,  4  Jones,  277.)  by  the  selectmen.    In  Connecticut  and 

In  Alabama,  where  one  owns  land  on  Massachusetts,  the  duty  of  supporting 

both  sides  of  a  river,  and  a  ferry  is  ferries  is  imposed  on  towns,  unless  pome 

necessary,  he  shall  have  it  on  both  sides  individual  or  corporation  is  bouud.  There 

upon  bis  land,  unless  the  public  conven-  are  similar  provisions  in  Vermont  and 

ience,  he.,  will  be  thereby  prejudiced;  Maine.    1  Verm.  L.  497;  2  Smith,  886. 

but,  if  the  location  is  the  best  on  one  In  Connecticut,  the  owner  of  a  ferry  has 

side,  and  not  on  the  other,  the  court  may  an  exclusive  right;  but  any  person  may 

order  otherwise.    No  ferry  is  allowed  cross  the  river  in  his  own  or  neighbor's 

withintwomiles,by  water,  of  one  already  boat  for  private  business.    The  county 

established,  except  upon  a  river  within  court  has  authority  to  establish  a  new 

two  miles  of  some  town.  ferry  where  an  old  one  had  been  discon- 

(A  license  for  a  ferry  does  not  autho-  tinned,  and  to  grant  new  ferries.    Ill 

rize  the  obstruction  of  the  stream  by  a  Maine,  where  a  horse  or  steam  ferry  is 

rope,  used  for  pulling  the  boat  across,  established  by  the  legislature,  the  county 

Babcock  v.  Herbert,  8  Ala.  (N.  S.)  892.  commissioners  shall  not  allow  another 

See  Ricks  o.  Hall,  4  Port.  178;  Botts  v.  within  one  mile.    Conn.  St.  225-6;  Sts. 

Bridges,  274.      In  a  suit  against  the  1847,  80;  Mass.  Rev.  St.  250;  Me.  St. 

owner  of  a  ferry  across  a  river,  for  the  1842,    10.      See  Me.  Rev.   St.    214-7; 

loss  of  a  wagon  in  crossing  a  creek  which  Verm.  lb.  148;  Felton  v.  Deall,  22  Verm, 

emptied  into  the  river;  the  plaintiff  may  170;  Wethersfleld  v.  Humphrey,  20  Conn, 

show,  that  the  defendant  had,  at  other  218;  £ast,&c.  v.  Hartford,  be.,  17  Conn, 

times,  conveyed  persons  and  property  79;  fiufleld,  &c.  «.  Hartford,  &c.,  17 

across  the  creek,  to  enable  them  to  cross  Conn.  464. 
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CHAPTEB  LXrV. 

FRANCHISES.      BBIBGES,  ETO.      OONSTTnTTIONAL  LAW. 

§  1.  In  this  country,  the  most  important  point  of  view  in 
which  the  subject  oi  franchises  can  be  considered,  is  their  rela- 
tion to  the  Constitutions  of  the  United  States,  and  of  the 
respective  States.  Many  cases  have  arisen,  involving  the  ques- 
tion, how  far  the  grant  of  a  franchise  is  a  contract,  and  the  fran- 
chise itself  ^pnva^c  property,  the  former  of  which,  by  funda- 
mental constitutional  provisions,  cannot  be  impaired,(a)  nor  the 
latter  appropriated,  without  compensation,  to  public  uses;  and, 
as  depending  upon  this  question,  the  fiirther  practical  one, 
whether  a  subsequent  grant  of  a  similar  or  rival  franchise,  inter- 
fering with  the  former  one,  is,  upon  the  grounds  mentioned, 

(a)  The  effect  of  such  grant  at  com"  never  actually  occupied,  and  which  the 

mon  law  Is  involved  in  the  same  Inquiry.  United  States,  though  constantly  assert- 

The  same  general  principle  has  been  ing  their  title  under  that  treaty  and  the 

applied    to   naiional   grants,     A  grant  treaty  of  Paris  of  1808,  did  not  take  pos- 

of  land  or  of  a  franchise,  from  a  gov-  session  of  until  1810.   The  United  States 

emment  which  still  continues  in  pos-  v.  Reynes,  9  How.  U.  S.  127. 

session,  but  which  has,  by  treaty,  ceded  A  delegation  by  the  legislature,  to  an 

all  its  rights  in  the  territory  in  which  inferior  tribunal,  of  restricted  power  to 

the  land  lies  to  another  nation,  is  void,  grant  bridges  and  ferry  franchises,  does 

The  United  States  v.  Reynes,  9  How.  not  preclude  the  legislature  from  grant- 

feS.  127;  Davis  v,  Concordia,  lb.  280;  ing  such  franchises  without  regard  to 

>dtitle  V,  Kibbe,  lb.  471;  The  Uni-  such  restrictions.     Fall  v.   Sutter,  21 

ted  States  v.  D'Auterive,  10  How.  U.  Cat.  287. 

S*  609.  Notwithstanding  the  diverse  and  seem- 
Thus  a  grant  of  a  perpetual  ferry  fran-  ingly  contradictory  ajrplicaiioM  of  the 
chise,  made  by  the  Spanish  Governor  of  principle,  the  rule  itself  seems  to  be 
Louisiana,  after  the  treaty  of  St.  Ilde-  well  established,  in  the  words  of  a  late 
fonso  in  1800,  is  void.  Davis  v.  Concor-  case,  that  "  the  grant  of  a  franchise  by 
dia,  9  How.  U.  S.  280.  the  government  to  a  corporation  is  a 
So  of  a  grant  of  land,  although  lying  contract,  the  obligation  of  which  is  in- 
in  that  part  of  the  territory  of  Louisiana  violable.''  Per  Merrick,  J.,  Brighton  «. 
which  Spain  asserted  was  not  ceded  to  Wilkinson,  2  Allen,  29. 
France  by  that  treaty,  which  France 
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unconstitutional  and  void.  Some  recent  and  elaborate  decisions 
upon  this  subject  have  related  to  toil  brtdffea,  chartered  by  the 
State  legislatures.  They  have  also  incidentally  involved  the 
subject  of  toaya  and  ferries,  which  rest  on  substantially  the  same 
ground  with  bridges,  and  which  have  been  treated  of  in  the 
chapters  immediately  preceding.  The  natural  association  of 
topics,  therefore,  leads  us  now  to  take  a  view  of  American  con- 
stitutional law  upon  the  subject  o(  franchises  or  chartered  rig?Us, 
more  particularly  those  cases  which  relate  to  ways,  ferries  and 
bridges. 

§  2.  A  very  important  case  of  this  class  arose  in  Massa- 
chusetts.^ 

§  3.  By  an  ancient  ordinance,  dated  1633,  1640  and  1642,  the 
government  of  the  colony  of  Massachusetts,  having  previously 
established  a  ferry,  between  Boston  and  Charlestown,  over 
Charles  river,  recite  that  they  have  given  the  revenue  of  the  ferry 
to  Harvard  College.  In  1640,  ihe  ferry  was  given  to  the  col- 
lege, being  then  leased.  In  May,  1650,  the  college  was  incor- 
porated. In  October,  1650,  the  college  having  petitioned  in 
regard  to  rectifying  the  ferry  rent,  which  belongs  to  the  college, 
it  was  ordered,  that  the  president,  for  the  college,  might  lease, 
or  otherwise  dispose  of  the  ferry.  In  1654,  an  act,  imposing  a 
tax  for  the  benefit  of  the  college,  spoke  of  the  profit  of  the 
ferry,'  formerly  granted.  From  1639  to  1785,  the  college 
received  the  profits;  since  1650,  sometimes  managing  the  ferry 
themselves,  and  sometimes  leasing  it  The  college  fixed  the 
tolls,  but  the  legislature  passed  various  acts,  regulating  the 
ferry,  and  sometimes  affecting  the  tolls.  The  college  was  in 
some  instances  consulted,  in  others  not.  In  1784*  a  statute 
incorporated  certain  persons,  for  the  purpose  of  building  a 
bridge  in  the  place  where  the  ferry  between  B  and  C  is  now 
kept;  and  authorized  them  to  receive  toll  for  forty  years,  and 
double  toll  on  Sunday,  (they  paying  the  college  j£200  per 
annum,  which  they  accordingly  paid,)  and  the  bridge,  at  the  end 

'Charles  River  Bridge  v.  Warren  Deerfleld.  6  Allen,  449;  Hartford,  Sec.  v. 
Bridge,  7  Pick.  844.  See  Att'y  Gen.  v.  Union,  &c.,  29  Conn.  210$  Fitch  v.  New 
Birmiagham,  &c.,2T.&C.124i  Com.  v.    Haven,  be,  SOConn.  88. 


144  AMXmOA^  LAW  OF  BIBAL  FBOPBRIT. 

of  the  time,  to  revert  to  the  State,  saving  to  the  college  a  fair 
annaal  compensation  for  .the  loss  of  the  ferry.  In  1792,  an  act 
established  the  West  Boston  Bridge  Corpoi'ation,  to  build  a 
bridge  across  the  same  river,  from  Boston  to  Cambridge,  the 
*  legislature  having  previously  resolved,  that  the  act  of  1784  was 
not  the  grant  of  an  exclusive  right  to  build  over  these  waters. 
The  act  of  1792  authorized  a  toll  for  forty  years,  required  the 
payment  of  an  annuity  to  the  college,  and,  in  consideration  of 
the  risk  and  importance  of  the  work  of  building  the  Charles 
Hiver  Bridge,  and  the  loss  which  the  plaintiffs  would  suffer  from 
the  new  bridge,  extended  their  charter  for  thirty  years,  with 
the  exception,  that  the  additional  toll  on  Sundaj^'  should  be 
relinquished.  In  1828,  the  defendants  were  incorporated  to 
build  another  bridge  across  the  river,  between  Boston  and 
Charlestown,  distant  from  the  former,  in  Charlestown,  260  feet, 
and  in  Boston,  915  feet  The  plaintifb  thereby  lost  two-thirds 
of  their  former  tolls.  The  plaintiffs  brought  a  bill  in  equity, 
for  an  injunction  to  restrain  the  building  of  the  new  bridge. 
The  judges  of  the  Supreme  Court  of  Massachusetts  being  equally 
divided  in  the  foregoing  case,  the  bill  in  equity  was  dismissed. 
The  case  was  carried  by  the  plaintifib  below  to  the  Supreme 
Court  of  the  United  States,  by  which  the  judgment  of  the  court 
below  was  affirmed,  three  justices  dissenting.  The  grounds  of 
the  several  opinions  were  substantially  as  follows: 

§  4.  Taney,  Ch.  J.,  was  of  opinion,  that  the  defendants'  char- 
ter was  not  unconstitutional,  even  though  retrospective,  and 
affecting  vested  rights,  unless  it  impaired  the  obligation  of  a 
contract.^  With  regard  to  the  college  ferry,  it  ceased  to  exist, 
as  soon  as  \he  bridge  was  erected,  as  much  as  if  a  convulsion  of 
nature  had  made  there  a  passage  of  dry  land*  ^'  The  bridge  was 
built  in  the  same  place,  and  its  abutments  occupied  the  landings 
of  the  ferry."  Hence,  even  if  the  plaintiffs  were  assignees  of  the 
ferry,  they  themselves  extinguished  it,  and  with  it  all  the  ferry 
rights  incident  thereto.  But  the  ferry  was  not  assigned  to  the 
plaintiffs.    The  whole  proceedings  show,  that  an  assignment  by 

'  2  Pet.  418,  8, 110;  11  Pet.  689-40. 
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the  college  was  not  by  any  one  deemed  material  to  the  plaintiffs' 
charter,  but  that  the  ferry  was  taken  by  the  government  fot 
public  uses,  a  compensation  being  provided,  and  the  college 
consenting  to  receive  it,  both  during  the  plaintiffis'  charter,  and 
after  its  expiration*  Nor  were  the  plaintiffs  assiffnees  in  equity 
of  the  college.  The  annuity  was  to  come  out  of  the  tolls,  that 
18,  oat  of  the  public,  and  was  an  incumbrance  taken  into  account 
in  granting  the  charter*  Nor  is  the  plaintiffs'  charter  to  be  con- 
strued by  the  extent  of  the  ferry  right  The  ferry  and  the 
bridge  were  different  franchises,  chartered  at  different  periods, 
by  diflbrent  acts,  and  without  words  of  reference  from  one  to  the 
other.  As  to  the  construction  of  the  plaintiffi'  charter,  it  is  a 
grant  by  the  public  to  a  private  corporation,  and  must  be  strictly 
construed.  Thus,  in  the  case  of  Proprietors,  Ac.  v.  Wheely,^ 
such  a  grant  is  termed  a  bargain  between  a  company  of  adven- 
turers and  the  public,  and  the  former  can  claim  nothing  that  is 
not  clearly  given  them.  In  this  case,  the  charter  authorized  the 
company  to  exact  toll  for  articles  which  passed  '*  through  any 
one  or  more  of  the  locks."  It  also  expressly  authorized  all 
persons  to  use  the  canal,  so  that  the  company  had  no  power  to 
prevent  it.  Yet  the  court  decided,  that  for  using  only  one  of 
the  levels,  without  passing  through  the  locks,  no  toll  could  be 
recovered.  Hence,  it  appears  that  the  English  courts  are 
restraining  the  spirit  of  monopoty,  by  confining  operations  to 
the  privileges  plainly  given  them ;  and  there  is  no  good  reiason, 
why  in  this,  as  in  other  respects,  we  should  not  follow  the  Eng- 
lish law.  Indeed,  the  same  principle  has  been  adopted,  in  several 
instances,  by  this  court*  The  case  of  Providence  Bank  v.  Bill- 
ings,' is  very  nearly  analogous  in  principle  to  the  present  case. 
There,  the  plaintiffs  were  incorporated  in  the  usual  form ;  and  a 
tax  was  afterwards  imposed  upon  all  the  banks  in  the  State.  It 
was  held  that,  although  their  charter  was  a  contract,  the  plain*' 
tifls  were  bound  by  this  tax,  because  the  State  should  not  be 
jpresumed  to  have  relinquished  so  essential  and  fundamental  a 

»  2  Barn.  Sc  Aid.  798.  '4  Pet.  5U. 

*  8  Pet.  788,  8,  289,  4, 160. 
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power  as  that  of  taxation.  The  plaintiffs  contended,  in  that 
case  as  in  this,  that  the  taxing  power  might  be  so  exercised  as 
to  destroy  their  franchise.  The  same  principle  applies  to  all 
powers  of  govemment,  in  which  the  interest  of  the  pablic  is 
inyolved.  Of  these  none  is  more  important  in  the  growing  state 
of  our  country,  than  the  opening  of  new  avenues  for  travel  and 
trade.^  The  plaintiffi'  charter  expressly  grants  nothing,  but  the 
ordinary  faculties  of  a  corporation  for  the  purpose  of  building 
the  bridge,  and  the  right  to  take  certain  tolls.  It  gives  no 
exclusive  privilege  over  the  river;  no  power  to  build  themselves, 
or  prevent  others  from  building  another  bridge;  no  engagement 
that  another  shall  not  be  built,  or  to  abstain  from  everything 
which  might  diminish  the  tolls.  Hence  no  provision  of  that 
charter  is  violated  by  the  erection  of  the  Warren  Bridge,  which 
neither  interrupts  the  passage  over  the  plaintiflb'  bridge,  nor 
renders  the  way  to  or  from  it.  less  convenient,  but  merely 
destroys  its  income  by  diverting  passengers.^  The  plaintiffis' 
charter  of  1792,  under  which  alone  they  can  now  claim,  and 
which  was  made  lyhile  the  former  one  was  in  full  force,  expressly 
refers  to  the  charter  of  the  West  Boston  bridge,  iQid  is  made  to 
recompense  them  for  the  injury  thereby  sustained.  The  accept- 
ance of  this  charter  precludes  the  plaintiff  from  setting  up  an 
exclusive  right^  The  fact,  that,  amidst  the  great  number  of 
similar  cases  which  have  occurred  in  this  country,  no  such  exclu- 
sive claim  has  before  been  set  up,  indicates  the  general  under- 
standing that  it  could  not  be  maintained.  If  the  plaintiffs  shoald 
prevail,  similar  applications  would  Immediately  be  made  on 
behalf  of  the  numerous  turnpikes  which  have  been  superseded 
by  railroads  and  canals.  And  as  the  extent  of  the  excloaive 
right  is  left  wholly  uncertain,  the  court  woidd  be  compelled  to 
fix  by  some  arbitrary  rule  the  width  of  this  new  kind  of  pro- 
perty in  a  line  of  travel^ 

^  5.  McLean,  J.  was  of  opinion,  that,  although  the  plaintiffs' 
bridge  was  substituted  for  the  ferry,  yet  they  had  no  assignment 

>  11  Pet.  544-S.  •  lb.  560-1. 

*  lb.  5iS-9.  *  lb.  651-S. 
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of  the  latter.  Upon  the  destruction  of  the  bridge,  the  ferry 
would  probably  have  re-vested  in  the  college;  it  certainly  would 
not  belong  to  the  plaintifl^.  The  college,  for  the  annuity,  either 
suspended  its  ferry  rights  during  the  charter,  or  else  abandoned 
them  to  the  public.  The  charter  does  not  grant  the  ferry  privi- 
lege; but  refers  to  it,  merely  to  fix  the  site  of  the  bridge.^  In 
regard  to  the  constructi6n  of  the  charter,  the  broad  rule,  that 
in  governmental  grants  nothing  can  be  implied,  is  not  sustained 
by  authority.  Both  by  a  royal  grant,  and  by  a  legislative  act, 
everything  passes  that  is  essential  to  the  enjoyment  of  the  thing 
granted.  A  grant  made  at  the  suit  of  the  grantee  is  construed 
strictly;  but  a  grant  by  special  favor  of  the  king,  or  on  a  con- 
sideration, is  construed  more  liberally.  In  the  case  of  the  Stur- 
bridge  Canal  v.  Wheeley,  Lord  Tenterden  said  the  right  must 
be  cl&xrly  given;  but  afterwards,  that  it  must  be  clearly  given 
by  inference^  in  the  absence  of  any  express  grant.'  If  the 
boundaries  of  the  plaintiffs'  right  can  be  fixed,  it  is  as  exclusive 
and  as  incapable  of  being  resumed  or  regranted  as  any  other 
public  grant  whatever.  The  franchise,  though  incorporeal,  in 
legal  contemplation  has  body  and  extension,  and  is  as  scrupu- 
lously guarded  by  law  as  an  interest  in  the  soil.  The  value  of 
a  bridge  is  not  estimated  by  its  quantity  of  timber  and  stone, 
but  by  the  travel  over  it.  A  destruction  of  the  bridge  would 
have  been  of  less  injury  to  the  plaintiffs  than  the  establishment 
of  .a  new  bridge;  because  in  the  former  case  it  might  be  rebuilt, 
but  the  injury  caused  in  the  latter  must  be  a  permanent  one. 
Although,  in  extending  the  plaintiffs'  franchise  beyond  the  tim- 
bers of  the  bridge,  it  is  difficult  to  designate,  its  precise  extent; 
yet  there  is  the  same  difficulty  in  every  question  of  public  or 
private  nuisance.  Because  the  franchise  cannot  be  measured  by 
feet  find  inches,  it  does  not  follow  that  the  complainants  have 
no  rights.  In  determining  upon  facts  which  establish  rights  or 
wrongs,  an  exercise  of  judgment  is  indispensable,  the  facts  of 
each  case  are  considered,  and  a  sound  and  legal  conclusion  is 
drawn  from  them.    The  previous  erection  of  other  bridges, 

*  11  Pet.  656-7.  •  11  Pet.  667-S. 
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which  remotely  affected  the  pkintifb,  and  for  one  of  which,  Hie 
West  Boston  bridge,  an  indemnity  was  proyided,  does  not  jus- 
tify the  present  more  direct  injury.  The  plaintiffs'  franchise 
must  extend  a  reasonable  distance;  not  so  great  as  to  subject  the 
public  to  serious  inconvenience,  nor  so  limited  as  to  autkorize 
a  ruinous  competition.^  If  the  legislature  may  resume  the 
plaintiffs'  franchise  indirectly,  through  the  instrumentalify  of 
the  defendants,  thciy  might  also  do  it  directly.'*  The  tolls  are 
property^  the  value  of  which  may  be  estimated  by  past  receipts. 
The  entire  value  of  the  bridge  consists  in  the  right  f»f  exacting 
toll.  The  injury  is  of  the  same  nature  as  if  the  legislature  had 
authorized  an  impassable  wall,  encircling  the  ends  of  the  bridge, 
as  distant  from  its  abutments  as  the  Warren  bridge.'  Whatever 
may  be  the  rule  in  other  States,  it  is  well  settled  in  Massachu- 
setts, that  chartered  rights  are  entitled  to  protection.  The  case 
in  4  Pet  560,  merely  decides  that  a  tax  may  be  imposed  upcm 
property  held  directly  under  a  grant  frx)m  the  State,  as  well  as 
other  property*  So  the  plaintiffs'  bridge  might  be  taxed.^  The 
charter  is  not  a  monopoly^  being  granted  for  a  consideration.  A 
monopoly  is  the  withdrawing  a  common  right,  and  vesting  it 
exclusively  in  individuals.^  The  government  may  take,  for  public 
uses,  a  bridge  as  well  as  other  private  property,  in  Whole  or  in 
part;  but  on  condition  of  providing  oompensatioB.*  In  the 
extension  of  the  national  road  through  the  State  of  Ohio,  a  free 
bridge  was  thrown  across  a  stream,  by  the  side  of  a  toll  bridge; 
but,  after  reconsidering  an  application  which  was  at  first  rejected, 
the  proper  authority  estimated  the  value  of  the  charter,  and 
made  compensation.^  As  to  the  objection,  that  the  legislature 
could  not  grant  any  part  of  the  eminent  domain,  so  as  to  bind  a 
subsequent  legislature,  this'  principle  would  prevent  a  binding 
grant  to  the  plaintiffs  ^  even  within  the  timbers  of  their  bfidge. 
Acts  of  incorporation  are  caniracis.  The  charter  to  the  plaintiffs 
did  not  preclude  future  and  similar  charters,  hut  the  thing 

»  11  Pet.  66<M  •  lb.  667. 

«  lb.  564.  *  lb.  669. 

•  lb.  666-6.  '  lb.  668. 

*  lb.  666-7. 
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granted  paased  to  the  grantee,  and  was  bo  more  subject  to  be 
resumed  than  a  tract  of  land;  except  in  the  case,  alike  applica- 
ble  to^  both  grants,  of  its  being  wanted  for  public  use.  The 
only  compensation,  provided  for  the  plaintiffs  by  their  charter, 
is  the  provision  for  payment  of  the  annuity  by  the  defendants. 
The  legislature  has  thus  undertaken  to  do  what  a  jury  only  could 
constitationally  do»^  McLean,  J.,  was  further  of  opiiiion,  that 
the  charts  to  the  defendants,  though  operating  to  take  private 
property  without  compensation,  did  not  impair  the  obligation 
of  a  contract^  because  it  did  not  act  directly  upon  the  contract, 
and  therefore  was  not  repugnant  to  the  constitution  of  the  Uni- 
ted States,  but  only  to  the  constitution  of  Massachusetts;  and. 
upon  this  ground,  that  the  court  had  no  jurisdiction  of  the  case.^ 
§  6.  Story,  J.,  was  of  opinion,  that  the  plaintifl^'  charter  must,, 
to  some  extent,  be  constraed  by  implication,  because  it  does  not 
in  the  enacting  clause  empower  them  to  build  a  bridge,  or  state 
where  it  is  to  commence  or  terminate,  except  by  inference  from 
the  preamble.^  •  The  charter  is  a  contract  and  grant,  and  to  be 
construed  as  such,  and  not  as  a  mei*e  law.  The  rule,  of  constru* 
ing  the  king's  grant  strictly,  is  applicable  only  where  it  admits 
of  two  interpretations,  either  of  which  may  be  adopted  without 
violating  the  apparent  objects.  If  one  will  make  the  grant  void 
and  worthless,  and  the  other  will  give  it  a  reasonable  effect,  the 
latter  shall  prevail.  And  in  every  case  the  rule  shall  bend  to 
the  real  justice  and  integrity  of  the  case.  It  is  also  dispensed 
with,  where  the  grant  flows  from  the  special  grace,  certain  Jenovh 
ledgCf  and  mere  motion  of  the  crown;:  or  where  it  is  made  for  a 
valuable  consideration,  and  therefore  constitutes  a  eontract. 
And  there  is  no  distinction  between  granta  of  lande^  and  grants 
of  franchises.  Moreover,  the  plaintifls'  charter  is  not  a  royal 
grant,  but  a  legislative  grant,  by  a  public  statute;  and  is  there- 
fore to  receive  a  rational  and  fair  construction,  according  to  the 
general  rules  of  expounding  public  statutes.  We  are  to  ascer- 
tain the  legislative  intent,  and  to  give  it  a  full  and  liberal  ope- 
ration.   It  is. always  to  be  presumed  that  the  legislature  intend 

»  11  Fit.  668-71.  *  Il>.  fiST. 
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the  most  beneficial  construction  of  their  acts,  when  the  design  of 
them  is  not  apparent.^  Parliamentary  grants  for  private  enter- 
prise are  contracts,  and  to  be  reasonably  construed,  according  to 
the  intent;  which  may  be  either  expressed  or  inferred  from  the 
terms.  In  case  of  ambiguity,  the  contract  shall  be  taken  most 
strongly  against  the  grantor,  and  most  favorably  for  the  ptiblic.(a) 
There' is  no  analogy  between  royal  grants,  and  those  of  a  repub- 
lican legislature.(6)  Our  legislatures  neither  have,  nor  affect  to 
have,  any  royal  prerogatives;  and  our  constitutions  make  no 
provision  for  construing  their  grants  differently  from  those  of 
individuals.  In  the  case  of  a  legislative  grant,  there  is  no  ground 
to  impute  surprise,  imposition  or  mistake,  to  the  same  extent  as 
in  a  mere  private  grant  of  the  crown.  The  former  is  made  upon 
deliberation,  and  after  debate.  This  charter  is  not  a  statute 
involving  political  powers  and  sovereignty,  but  it  is  a  solemn 
contract.  It  is  no  more  a  restriction  upon  the  legislative  power, 
than  a  grant  of  land.  In  both  cases  the  only  restriction  is,  that 
the  legislature  cannot  twice  grant  the  same  thing.  The  legisla- 
tive power  remains;  the  subject  matter  only  has  passed  frt>m  the 
hands  of  the  government.  The  charter  is  not  a  grant  in  dero- 
gation of  the  rights  and  interests  of  the  people;  for  no  indi- 
vidual had  a  previous  right  to  build  a  bridge  over  navigable 
waters.  And  if  by  the  people  is  meant  the  State,  the  same  prin- 
ciple would  apply  to  a  grant  of  public  land.  If  the  obstruction 
of  navigation  is  referred  to,  inasmuch  as  equivalent  public  rights 
of  greater  accommodation  were  obtained,  the  charter  was  a  mere 
exchange  of  one  public  right  for  another.  That  a  public  grant 
is  against  the  public  interest  is  not  to  be  assumed.  It  is  a  ques- 
tion to  be  judged  of  by  the  legislature;  and  in  this  case  they 
expressly  declare  that  the  proposed  bridge  mil  be  of  great  pub- 
lic utility.    The  court  has  no  authority  to  gainsay  this  declara- 

>  4  Mass.  584>7. 

(a)  Where  a  grant  is  of  a  private  na-  Lottery,  &e.,  11  Gill  Sc  J.  490;  Middle- 

tnre,  in  caseof  ambigaity.  theoonstrnc-  ton  v.   Pritchard,    8  Scam.    620.     See 

tion  will  be  in  favor  of  the  State.    If  of  Hagan  v.  Campbell,  8  Por  9;  Gl^staoef 

mpubtic  nature,  it  will  be  In  favor  of  the  v.  Sandwich,  4  Mann.  &  6.  995. 

grantee.  And  in  both  cases,'  upon  the  <6)  See  Martin  v.Waddell,  16  Pet.  867. 
same  ground,  the  fmblie  good,    Lucas  v. 
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tion.  The  plaiotifis'  charter  is  not  a  monopoly^  within  the 
meaning  of  the  6th  article  of  the  Massachusetts  Bill  of  Rights. 
This  article  is  not  an  inhibition  of  all  legislative  grants  of  exclu- 
sive privileges;  but  a  promulgation  of  the  reasons  against 
hereditary  officers.  It  admits  the  right  to  grant  exclusive  privi- 
leges for  public  services.  A  monopoly  is  an  exclusive  right 
granted  to  a  few,  of  something  which  was  before  of  common 
right;  a  definition  manifestly  inapplicable  to  this  case.  Even  a 
monopoly,  of  such  a  nature  as  to  promote  the  pvblic  good^  is 
liberally  construed;  as,  for  instance,  a  patent  for  inventions. 
This  charter  should  be  liberally  construed,  because  the  work  is 
declared  to  be  of  great  public  utility,  and  because  the  grant  is 
a  contract,  for  adequate  consideration,  and  the  work  was  under- 
taken at  the  time  with  very  great  chances  of  failure  and  loss, 
which  must  have  been  borne  exclusively  by  the  grantees.^  The 
charter  is  the  grant  of  a  franchise  to  erect  a  bridge  over  Charles 
river  between  Charlestown  and  Boston,  and  to  take  tolls  or 
pontage  from  passengers.  It  is  limited  to  those  towns.  As  to 
the  extent  of  the  exclusive  right,  it  reaches  a  reasonable  distance 
on  the  river;  so  that  the  ordinary  travel  to  the  bridge  shall  not 
be  diverted.  As  in  all  cases  of  alleged  nuisance,  the  question  is 
not  as  to  ^  distance,  but  as  to  the  injury.  When  the  plaintiffs 
accepted  their  charter,  they  took  upon  themselves  all  risks,  and, 
even  though  the  bridge  should  prove  wholly  unproductive,  they 
became  absolutely  bound  by  all  the  engagements  on  their  part 
up  to  the  end  of  the  charter.  They  could  not  even  surrender 
it  without  the  consent  of  the  legislature;  and  at  the  end  of  forty 
years  must  deliver  the  bridge  in  good  repair  to  the  State.  It 
is  obvious,  under  these  circumstances,  that,  if  the  legislature  had 
expressly  reserved  the  right  of  granting  other  charters,  which 
would  injure  or  wholly  destroy  this  one,  it  would  n6t  have  been 
accepted.  Yet,  by  the  defendants'  charter,  the  legislature  has 
annihilated  by  its  own  acts  all  chances  of  the  plaintiffs'  receiving 
tolls,  by  withdrawing  the  whole  travel,  though  it  is  admitted  it 
cannot  take  away  the  barren  right  to  gather  tolls,  if  any  should 

'  11  Pet.  602-11. 
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occur,  when  there  is  no  travel  to  bring  a  dollar.  Upon  this 
principle,  the  legislature  might  block  up  eyery  avenue  to  the 
bridge,  and  at  the  same  time  punctiliously  exact  the  discharge 
of  every  burden  imposed  by  the  charter.  It  is  admitted  that 
the  legislature  cannot  revoke  or  resume  the  plaintiffs'  grant. 
Yet  there  is  no  negative  covenant  in  the  charter;  it  is  mere 
matter  of  implication.  And  does  not  the  same  implication,  which 
prohibits  them  fi*om  taking  away  or  resuming  the  franchise 
itself,  also  preclude  them  from  taking  away  its  whole  substance 
and  value?  When  a  thing  is  granted,  the  law  gives  impliedly 
whatever  is  necessary  for  the  taking  and  enjoying  it.  In  this 
case,  the  tolls  are  thus  necessary  to  the  enjoyment  of  the  plaiur 
tiffs'  corporate  rights.  A  charter  from  the  government  implies 
a  contract  not  to  re-^assert  the  right  to  grant  the  franchise  to 
another,  or  to  impair  it.  The  rights  legally  vested  in  any  cor- 
poration cannot  be  controlled  or  destroyed  by  a  subsequent 
statute,  unless  the  former  act  reserve  a  power  for  that  purpose.^ 
In  England,  the  king  cannot  make  a  grant  which  shall  prejudice 
the  profits  of  a  prior  one.  Hence,  in  the  grant  of  a  &ir,  market 
or  ferry,  a  clause  is  usually  inserted,  that  it  shall  not  be  to  the 
prejudice  of  any  other  existing  franchise  of  the  same  nature. 
Put  if  there  is  no  such  clause,  this  proviso  is  implied;  and  for 
a  breach  of  it  the  grant  may  be  revoked.  There  can  be  no 
distinction  in  principle  between  a  ferry  and  a  bridge.  Both  are 
necessarily  granted  between  certain  ierminit  and  impose  certain 
burdens.  The  ancient  principle  of  the  English  law,  which  for- 
bids the  establishment  of  a  rival  and  injurious  ferry,  has  been 
fully  recognized  by  modern  decisions,  both  in  England  and  in 
this  country.  Nor  is  there  any  distinction  in  principle  between 
a  ferry  established  under  a  grant,  and  one  established  without 
a  grant,  to  the  injury  of  a  subsisting  ferry;  nor  between  the 
exclusive  right  of  a  feny  by  prescription^  and  the  right  of  one 
existing  by  gratU*  If  the  plaintiffs  would  have  a  right  of  action 
against  any  one  who  should  forcibly  prevent  a  passenger  from 
going  over  their  bridge,  this  shows  that  they  have  a  right  to 

>  4  Wlieat.  66S;  2  Mw.  li8-6. 
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tlie  tolls  h^cTt  they  are  aeiually  earned;  and  there  ib  do  good 
reason  why  the  diyersion  of  passengers  in  any  other  way,  as  by 
another  bridge,  should  not  also  give  a  right  of  action,  ^(a) 

§  7.  The  charter  of  the  Sichmond,  Fredericksburg  and  Poto- 
mac Bailroad  Company  provided  as  follows:  *^  Whereas,  the 
railroad  authorized  by  this  act,  will  form  a  part  of  the  main, 
northern  and  southern  route,  between  the  city  of  Richmond  and 
the  city  of  Washington,  and  the  privilege  of  transporting  pasa- 
engers  on  the  same,  and  receiving  the  passage  money,  will,  it  is 
believed,  be  a  strong  inducement  to  individuals  to  subscribe  for 
stock  in  the  company,  and  the  general  assembly  considers  it 
just  and  reasonable,  that  thdse  who  embark  in  the  enterprise, 
should  not  be  hereafter  deprived  of  that  which  forms  a  chief 
inducement  to  the  undertaking:  Be  it  therefore  enacted  and 
declared,  and  the  general  assembly  pledges  itself  to  the  said 
company,'  that  in  the  event  of  the  completion  of  the  said  rail* 
road,  from  the  city  of  Bichmond  to  the  city  of  Fredericksburg, 
within  the  time  limited  by  this  act,  the  general  assembly  will 

'  11  Pet.  617-«0. 

(a)  The  aboTeoQtIiiie  of  Judge  Story's  the  pUintiflb  for  any  ii^niy.    Held,  the 

leftmedi  elaborate  and  eloquent  oplnioui  latter  charter  was  not  nnconstltational ; 

is  exceedingly  meagre  and  imperfect )  bnt,  that  the  plaintiffs'  franchise  was  not  an* 

on  account  of  its  great  length,  is  all  for  nulled  thereby,  but  merely  a  portion  of 

which  I  have  roen.    I  would  only  add,  the  land,  orer  which  it  was  to  be  used, 

that  this  opinion  has  nerer  been  sur-  appropriated    to  another    and  distinct 

passed,  in  talent  and  learning,  by  any  public  use,  consistently  with  the  provi- 

effort,  eTen  oi  its  distinguished  author.  sions  of  the  plaintiffs'  charter,  which 

Another  case,  Involving  many  of  the  gave  only  an  interest  and  qualified  pro- 
same  principles,  and  some  new  ones,  has  perty  in  the  land,  subject  to  such  iViture 
been  recently  decided  in  Massachusetts,  appropriation,  ^ston  Water,  &c.  v. 
The  plabtin  were  incorporated,  with  Boston  St  Worcester,  Stc.,  28  Pick.  860; 
power  to  build  a  dam  westerly  from  Bos-  ace.  Bellona,  8  Bland.  448.  So,  where 
ton  to  Brookline,  over  an  arm  of  the  the  land  of  an  indlTldual  is  taken,  under 
•ea,  and  thence  to  run  a  cross-dam  anthoritv  of  the  legislatare,  for  a  public 
southerly,  to  the  shore,  making  on  one  use,  and  a  fiill  compensation  paid  to 
tide  of  the  erosa-dam  a  fttU  basin,  and  the  proprietor  for  a  perpetual  easemfnl 
on  the  other  an  empty  or  receiving  one;  therein;  and  is  afterwards  appropriated, 
to  cut  raceways  Arom  one  to  the  other;  by  legislative  authority,  to  another  pub- 
to  have  the  use  of  the  land  in  the  basins,  lie  use  of  a  like  JLlnd:  the  owner  is  not 
derired  partly  from  the  State  and  part-  entitled  to  any  Airther  compensation, 
ly  from  individnala,  either  by  purchase  Chase  e.  Sutton,  fcc.,  4  Gush.  162.  In 
or  appropriation  for  public  use,  at  an  New  Hampshire,  the  Revised  Statutes 
Apprai^ment;  and  to  use,  sell  or  lease  provide  (pp.  li9<-20)  that  a  corporate 
the  power  thus  created.  The  dams  franchise,  &c.,  may  legally  be  taken  for 
were  built  accordingly,  and  also  mills;  a  highway.  See  Bell  e.  The  Hull,  be., 
And  afterwards  the  defendanta  were  in-  2  Nich.,  8tc.  279;  Manser  e.  Northern, 
oorporated,  with  power  to  construct  a  &c.,  Ib.  880;  4  Ad.  h  £1.  (K.  S.)  46. 
railroad  across  the  basins,  compensating 
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not,  for  the  period  of  thirty  years  from  the  completion  of  the 
said  railroad^  allow  any  other  railroad  to  be  constructed  between 
the  city  of  Bichmond  and  the  city  of  Washington,  or  for  any 
portion  of  the  said  distance,  the  probable  effect  of  which  would 
be  to  diminish  the  number  of  passengers  trayelling  between  the 
one  city  and  the  other,  upon  the  railroad  authorized  by  this  act, 
or  to  compel  the  company,  in  order  to  retain  such  passengers, 
to  reduce  its  passage  money."  A  subsequent  act  authorized 
the  Louisa  Railroad  (Company  to  cross  the  track  of  the  other 
road  at  some  distance  from  JKichmond,  and  to  continue  their  road 
to  Richmond,  unless  the  first  company  would  allow  them  to 
transport  passengers  and  freight  over  their  road  at  certain  rates. 
Held,  the  charter  was  not  infringed.  (McLean,  Wayne  and 
Curtis,  Js.,  dissenting.^ 

§  8.  In  a  recent  case  in  New  Hampshire,  between  two  bridge 
corporations,  similar  questions  were  raised.  The  court  remarks: 
'<  If  F  had  had  the  grant  of  a  ferry  generally,  we  should  pause 
before  holding  that  the  legislature  could  not  grant  a  bridge,  or 
even  another  ferry,  so  near  as  to  be  consequentially  injurious  to 
him.  Upon  this  subject  different  opinions  have  been  entertained; 
and  it  may  well  be  questioned  whether  the  grantee  of  a  ferry, 
or  of  a  right  to  erect  and  maintain  a  bridge  at  a  particular  place, 
without  any  terms  of  exclusion  in  the  grant,  can  set  up  that 
right  in  avoidance  of  any  other  grant  which  is  not  directly  inju- 
rious  in  its  operation,  but  injurious  merely  in  its  remote  conse- 
quences, by  diverting  travel  and  tolls.'" 

§  9.  The  court  proceed  to  remark,  that  the  understanding 
would  seem  to  be  in  that  State,  that,  unless  the  grant  of  a  fran* 
chise  contains  special  provisions  against  competition,  it  is  left  to 
the  wisdom  and  discretion  of  the  legislature  to  afford  proper 
protection,  by  withholding  any  new  grant  in  the  immediate 
vicinity  of  the  old  one,  except  in  case  of  imperious  necessity. 
The  grantee  is  presumed  to  assent  to  a  new  grant  which  only 
remotely  affects  his  interests,  provided  the  terms  of  his  own 

^  Bichmond,  Sec.  «.  LoqIm,  &c.,  18       *  Piscataqaa^fcc.  v.N.H.Bridge,7K. 
How  U.  S  71.  H.  69;  Calltjnder  ».  Marah,  1  Pick.  432. 
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charter  are  not  violated.  Hence,  though  one  has  an  exclusive 
ferry  within  certain  limits,  the  legislature  may  charter  a  bridge 
near  it,  provided  the  place  actually  occupied  by  the  ferry  is  not 
taken,  and  an  exclusive  ferry  is  left  him  as  before;  even  though 
its  profits  are  impaired.  So,  with  regard  to  a  bridge;  the  grant 
of  it  is  necessarily  exclusive,  as  far  as  the  bridge  itself  extends; 
so  that  a  subsequent  legislature  cannot  treat  the  grant  as  void, 
and  authorize  another  bridge  on  the  same  foundations,  or  in  the 
same  place.  The  charter  of  a  bridge  may  go  beyond  this,  and, 
as  a  matter  of  necessity,  may  authorize  the  grantees  to  lay 
broader  foundations,  or  erect  works  above  or  below  for  the  pre- 
servation of  the  structure.  On  the  same  principle,  the  legisla- 
ture may  make  other  grants,  sufficient  to  secure  the  erection  of 
the  bridge  by  the  prospect  of  remuneration,  and  provide  for  its 
preservation  and  repair  by  means  of  tolls.  They  alone  are  to 
judge  how  far  the  grants  shall  extend.  The  court  further  remark, 
t^at  changes  in  population  and  intercourse  may  require  the 
opening  of  new  avenues  within  the  limits  of  an  exclusive  grant. 
In  such  case,  the  individual  right  is  subservient  to  the  public 
use;  "  but  whatever  the  public  require,  they  are  able  to  pay 
for.''  Upon  these  grounds  it  was  held,  that  a  subsequent  char- 
ter to  the  defendants  was  not  unconstitutional  or  void,  but  good 
as  against  the  public;  that  the  prior  franchise  of  the  plaintiffs 
was  their  property,  and  could  not  be  taken  without  compensa- 
tion;  but  that  the  right  to  take  it  for  a  compeiMation  did  not 
impair  the  obligation  of  a  contract,  no  covenant  being  implied 
in  the  former  grant  It  may  be  questioned  whether  a  legisla- 
ture can  part  with  its  right  to  take  property  for  public  uses. 
But  the  act  must  itself  provide  compensation.  It  is  not  sufficient 
that  the  plaintifis  have  a  rigid  of  aciian  for  the  damage  which 
they  sustain.  **  The  legislature  cannot  empower  any  one  to  do 
a  tcrong;  and  a  right  to  take  by  wrong,  (thereby  giving  a  right 
of  action,)  would  be  a  solecism.  So  far  as  the  defendants  may 
act  lawfully  under  their  charter,  they  are  not  subject  to  an 
action.  So  far  as  they  cannot,  they  ought  to  refrain.  Their 
charter  does  not  purport  to  authorize  them  to  interfere  with  the 
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flaintiff^s  property. ^^  ^  Upon  the  ground  last  oazEied,  tkc  defend- 
ants' charter  was  held  yoid* 

%  10.  In  1819,  a  case  arose  in  the  State  of  New  York,*  which 
though  turning  upon  the  construction  of  a  deed,  and  not  of  a 
legislative  grant,  involved  similar  considerations  to  those  dwelt 
I  upon,  at  so  great  length,  in  the  case  of  the  Charles  Biver 

I  Bridge.    The  deed  conveyed  the  exclnsrve  right  of  the  graI^ 

tor  to  navigate  with  steamboats  from  the  city  of  New  York  to 
JElizabethtcwn  Point.  The  defendant,  to  a  bill  for  injunction 
brought  by  the  grantee,  answered,  that  he  navigated  between 
New  York  and  HaUtecPs  Pointy  which  was  within  the  town- 
ship of  Elizabethtown,  but  separated  from  EUzabethtown 
Point  by  a  large  and  navigable  creek,  and  that  his  wharf  is 
near  EUzabethtown  Point.  In  giving  judgment  for  the  plain- 
tiff, Kent,  Chancellor,  remarked,®  that  the  grant  of  an  exclusive 
right,  to  run  steamboats  between  New  York  and  Elizabeth- 
town  Point,  was  intended  to  comprehend  the  entire  benefit  ef 
all  the  traveling  and  passengers  going  to  and  ^om  Elizabeth- 
town  and  New  York.  It  meant  to  embrace  the  whole  stream  of 
intercourse  between  these  two  places,  and  Elizabetown  Point 
was  used  for  the  landing-place  of  the  town.  No  other  landing- 
place  occuiTed  to  the  parties,  or  it  doubtless  would  have  been 
inserted.  The  intention  of  the  instrument  is  clear,  from  the 
general  description,  and  the  nature  of  the  grant  as  an  exclusive 
privilege,  and  the  particular  locality  of  the  land  and  waters. 
Any  other  construction  is  unreasonable,  and  incompatible  with 
the  objects  of  the  grant,  and  the  principles  of  the  common  law. 
The  exclusive  right  described  includes  the  use  of  the  waters  on 
the  usual  passage  between  those  termini. .  Any  narrower  con- 
struction would  render  the  deed  a  fhmd  upon  the  grantee.  It 
would  be  like  granting  an  exclusive  right  of  ferriage  between 
two  given  points,  and  then  setting  up  a  rival  ferry  within  a  few 
rods  of  those  very  pdnts,  and  within  the  same  course  and  line 
of  travel.    The  common  law  contained  principles,  dictated  by 

*  Piscataqna,  Sec.  «.  K.  H.  Bridge,  7  K.       *  Ogden  «.  Gibbons,  4  Jobn.  Qm.  160* 
H.  69s  CaUender  v.  Xanb,  1  Pick.  482.    See  9  Wbeat.  1. 

•  lb.  160-1. 
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a  sounder  judgment  and  a  more  enlightened  morality.  The 
grant  must  be  so  construed  as  to  give  it  due  effect,  by  excluding 
all  oontiguous  and  injurious  competition. 

^11*  Application  for  injunction,  by  the  Mobawk  Bridge  Com- 
pany against  the  Utica,  &c.,  Railroad  Company,  to  restrain  the 
erection  of  a  bridge  over  the  Mohawk  river.  The  plaintiffs 
owned  atoll  bridge  across  tiie  river,  about  one  hundred  rods 
above  the  defendants'  proposed  bridge;  and  their  bill  alleged, 
that  the  latter  would  be  a  damage  to  them,  by  diverting  travel 
from  their  bridge,  and  interfere  with  the  exclusive  privilege 
secured  by  their  charter.  The  plaintiffs'  charter  prohibited  any 
ferry  within  a  certain  distance  from  the  bridge.  The  Chancellor, 
in  giving  his  opinion  against  the  application,  remarked  as  fol 
lows:  As  the  erection  of  the  defendants'  bridge  was  authorized 
by  their  charter,  the  natural  remedy  c^  the  complainants  will 
be  a  suit  at  law,  after  any  injury  has  occurred.  The  only  relief 
to  which  the  complainants  can  be  entitled,  on  account  of  the 
diversion  ci  travel,  would  be  an  injunction  to  restrain  the  defend- 
ants from  carrying  passengers  across  the  river  on  their  bridge. 
But  this  could  not  deprive  the  defendants  of  the  right  to  have 
a  bridge  to  cross  upon  their  locomotives  and  cars,  which  would 
not  interfere  with  the  rights  of  the  complainants.  There  can- 
not be  a  reasonable  doubt,  however,  as  to  the  defendants'  right 
of  carrying  passengers  across  the  river  in  their  cars,  so  long  as 
they  confine  themselves  to  those  who  travel  upon  the  railroad, 
and  do  not  carry  those  who  merely  wish  to  cross  the  river  in 
that  way  to  avoid  the  plainti&'  toll.  The  plaintiffs'  charter, 
though  prohibiting  a  ferry,  does  not  deprive  a  future  legislature 
of  the  right  to  authorize  another  bridge,  if  the  public  good  so 
require;  much  less  to  provide  for  a  conveyance  from  one  part 
of  the  State  to  another,  by  an  improvement  which  was  unknown 
when  the  oharter  was  granted.  Even  if  the  plaintiffs'  charter 
had  given  them  the  exclusive  right  of  erecting  a  toll-bridge 
across  the  river  at  Schenectady,  the  grant  to  the  defendants,  to 
cross  the  river  with  their  railway  from  Schenectady  to  Utica,(a) 

(a)  The  act  authorised  the  eonatnie-    oetaary,  to  oontnitt  the  railroad  w  ipoyi 
lion  of  a  railroad  or  way,  and,  when  ne-    «croe«  any  sti^am  of  water.    P.  661 
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would  be  no  infringement  of  it,  as  the  railroad  bridge  would 
not  be  a  toll^bridge^  within  the  meaning  of  the  former  act;  which, 
being  in  derogation  of  public  rights,  must  be  construed  strictly, 
and  with  reference  to  the  intent  and  particular  objects  of  the 
grant.^ 

§  12.  The  plaintiffs  erected  a  toll-bridge  over  the  riyer  Wall- 
kill,  in  connection  with  a  turnpike,  under  an  act  of  the  legisla- 
ture; and  the  defendants  afterwards  erected  another  road  and 
bridge  near  to  the  foimer,  and  thereby  diveriked  the  toll  from 
the  plaintiffs'  bridge.  The  suit  was  a  bill  in  chancery,  for  a 
perpetual  injunction,  as  for  a  nuisance.  £ent.  Chancellor,  in 
giving  judgment  for  the  plaintiffi,  said,  ^*  Considering  the  prox- 
imity of  the  new  bridge,  and  the  facility  that  every  traveler  has 
by  means  of  it  and  the  road  connected  with  it  to  shun  the 
plaintiffs'  gate,  which  he  would  otherwise  be  obliged  to  pass,  I 
cannot  doubt  for  a  moment,  that  the  new  bridge  is  a  direct  and 
immediate  disturbance  of  the  plaintifb'  privileges.  The  new 
road  by  its  termini  created  a  competitioja  most  injurious  to  the 
statute  franchise;  and  becomes,  in  respect  to  such  franchise,  a 
nuisance.  The  consideration,  by  which  individuals  are  invited 
to  expend  money  upon  great,  expensive  and  hazardous  public 
works,  as  roads  and  bridges,  and  to  become  bound  to  keep  them 
in  repair,  is  the  grant  of  an  exclusive  toll. .  This  right,  thus  pur- 
chased for  a  valuable  consideration,  cannot  be  taken  away  by 
direct  or  indirect  means,  both  of  which  are  equally  unlawful."^ 

%  13.  In  1784,  the  legislature  of  Connecticut  licensed  A  and 
B  to  establish  a  line  of  stages  from  Hartford  to  Byram  river, 
during  the  pleasure  of  the  legislature,  and  prohibited  all  other 
persons  in  the  meantime  from  setting  up  any  stage-wagon  on  the 
road,  without  license,  under  a  penalty.  Held,  this  was  a  grant 
to  A  and  B  of  an  incorporeal  hereditament,  in  the  nature  of  a 
franchise,  but  that  it  did  not  extend  to,  and  was  incapable  of 
assignment  by  their  heirs,  because  the  words  heirs  and  assigns 

^  Mohawk  Bridge    v,  Utica,  &c.,.  6  coart  issued  a  mandatory  iDJanctioii  for 

Paig«|  564      See  Great  North,  &c.  v.  their  removal. 

Clarence,  &c.,  1  Coll.  Wt\  where  one  *  Newbargh  Tampike  r.  Miller,  6  John, 

company  had  erected  walls  to  prevent  Cha.  101. 
the  other's  crossing  its  road,  and  the 
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were  not  used;  that  the  words  of  exclusion  must  be  restricted 
to  the  duration  of  the  grantees'  interest;  and  that  the  use  of 
the  road  by  an  assignee  of  A's  administrator  for  nearly  twenty 
years,  without  interruption  or  the  interference  of  any  other  line, 
being  a  use  which  was  lawful  for  him  in  common  with  others, 
raised  no  presumption  of  an  exclusive  title.^ 

^  15.  In  another  case  in  the  same  State,  (the  particular  facts 
of  which  it  is  unnecessary  to  enumerate,)  the  legislature  incor* 
porated  certain  persons,  and  authorized  them  to  construct  locks 
in  connection  with  atoll-bridge  to  be  erected  by  them.  Dagget, 
J.,  remarked  as  follows:  This  case  is  not  like  grants  of  turn' 
pikes,  ferries,  banks,  i&c  A  grant  to  construct  locks  exhausts 
the  power  of  the  legislature  of  locking  those  falls.  A  grant  to 
another  company,  to  lock  the  same  fistlls,  would  be  a  palpable 
infringement  of  the  first  grant.  It  would  strip  the  first  grantees 
of  essential  rights,  the  power  of  reimbursing  themselves  for 
necessary  and  heavy  expenditures.  Such  an  act  would  be  void, 
as  opposed  to  common  right,  and  to  the  Cionstitution  of  the  Uni- 
ted States.  Nor  can  the  grant  be  resumed  upon  compensation. 
A  franchise,  in  the  possession  and  execution  of  which  the  public 
interest  may  be  as  well  subserved  by  one  company  as  another, 
cannot,  like  land,  be  taken  for  public  purposes.  C!ould  the  State 
divest  the  several  banks  of  their  chartered  rights  to  make  room 
for  a  State  bank  ?  It  was  further  held,  however,  that,  as  the 
right  was  granted  to  the  plaintifb  thirty  years  before,  as  the 
erection  of  the  locks  was  merely  incident  to  the  bridge,  and  in 
itself  rather  a  burden  than  a  privilege,  and  as  the  power  had 
lain  dormant  fifteen  years,  the  plaintiffs  were  not  in  the  exercise 
and  enjoyment  of  any  right,  and  the  Court  of  Chancery  would 
not  interfere,  by  injunction,  to  prevent  the  execution  of  a  grant 
for  this  great  public  object  to  another  corporation.' 

§  16.  Similar  questions  have  more  recently  arisen  in  the  same 
State,  between  a  bridge  and  a  railroad  corporation.  It  is  held, 
that  the  franchise  of  the  Eufield  Toll  Bridge  Company,  (aside 

'  KicholB  V.  Gatet,  1  Conn.  81S.  *  Enfleld  Toll,  Sec.  r.  Connecticnt,  Sec. 

7  Conn.  62-4. 
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* 

from  any  special  legislation  regarding  it,)  is  subject  to  the 
same  legislative  control,  for  public  uses,  as  any  other  species  of 
property.* 

§  17.  A  corporation,  created  by  the  legislature,  was  autho- 
rised to  erect  a  bridge  across  Connecticut  river,  from  Enfield 
to  Suffield,  and  to  collect  certain  tolls;  and  the  charter  pro- 
vided, that  '*  no  person  or  persons  shall  have  liberty  to  erect 
another  bridge,  anywhere  between  the  north  line  of  Enfield  and 
the  south  line  of  Windsor."  Held,  this  was  not  a  covenant  dis- 
tinct from  the  franchise,  but  identical  with  it,  and  subject  to 
the  same  laws.' 

§  18.  The  charter  of  a  railroad  company  provided,  that  the 
company  should  be  holden  to  pay  all  damages  that  might  arise 
to  any  person  or  persons,  and  that  freeholders  should  assess  just 
damages  to  those  whose  real  estate  might  be  taken  or  injured. 
Held,  a  franchise,  issuing  out  of  land,  was  an  incorporeal  here- 
ditament,  which  might  be  treated  as  real  estate  within  the  char- 
ter, and  an  injury  done  to  it  be  the  subject  of  assessment.' 

§  19.  The  charter  of  the  Hartford  and  Springfield  Bailroad 
Company  provides,  that  nothing  therein  contained  shall  be  con- 
strued to  prejudice  or  impair  any  of  the  rights  now  vested  in 
the  Enfield  Bridge  Company.  Held,  this  did  not  ph>teot  that 
company  from  the  legislative  power  of  eminent  donuiin,  with 
respect  to  its  franchise,  but  only  declares,  that,  notwithstanding 
the  privilege  of  constructing  a  railroad  from  Hartford  to  Spring- 
field, in  the  most  direct  and  feasible  route,  granted  by  such  char* 
ter,  the  franchise  of  the  Enfield  Bridge  Company  should  remain 
as  inviolate  as  the  property  of  other  citizens  of  the  State,  u  e., 
if  taken  or  iiyured,  compensation  should  be  made.  (Two  judges 
dissenting./ 

§  20.  So  it  is  held  in  Georgia,  that  the  legislature,  or  the 
inferior  court,  as  its  agent,  after  having  chartered  a  company  to 
make  a  particular  improvement,  for  public  accommodation,  with- 
out any  provision  that  no  rival  improvement  should  afterwards 

*  Enfleld  ToU,  &c.  v.  Hartford  &  New       '  lb. 
Haven,  fcc,  17  Conn.  464.  *  lb. 

•lb. 
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be  authorized,  may  grant  a  charter  to  another  company  or  indi- 
vidual, to  make  an  improvement  of  the  same  or  of  a  different 
kind,  affording  the  like  accommodation,  however  the  work  of 
the  junior  company  may  impair,  or  even  destroy,  the  profits  of 
the  elder.^  The  doctrine  ia,  that  the  legislature  may  grant  char- 
ters, with  exclusive  privileges;  but,  should  a  change  in  the 
business,  population  and  intercourse  of  the  country  require  it, 
4iew  avenues  may  be  opened  within  the  limits  of  such  exclusive 
grant,  by  providing  just  compensation.  That  there  is  no  differ- 
ence between  a  franchise  and  any  other  property  in  this  respect; 
all  may  be  made  subservient  to  the  public  use,  provided  the 
public  faith  be  not  violated  in  making  adequate  remuneration.' 
And  an  exclusive  right  to  erect  a  toll-bridge,  with  an  obligation 
on  the  part  of  the  grantee  to  maintain  a  bridge  '*  fit  for  ordinary 
carriages,"  is  not  infringed  by  a  legislative  grant  of  a  right  to 
build  a  railroad  bridge.' 

^21.  So  it  is  held  in  Vermont,  that  there  is  no  implied  con- 
ti-act  by  the  State,  in  a  charter  of  a  turnpike,  or  other  private 
<K>rporation,  that  their  property,  or  even  their  franchise,  shall  be 
exempt  from  the  common  liability  of  the  property  of  individuals, 
to  be  taken  for  the  public  use,  on  making  proper  compensa- 
tion. And  a  railroad  is  an  improved  highway,  and  property 
taken  for  its  use,  by  authority  of  the  legislature,  is  property 
taken  for  the  public  use,  as  much  as  if  taken  for  any  other  high- 
"way.  So  the  legislature  may  delegate  its  pdwer  to  a  railroad 
corporation,  to  take  private  property  for  public  use,  in  the  con- 
struction of  their  railroad,  as  well  as  to  a  turnpike  corporation, 
for  a  like  use.^ 

^  22.  So,  where  there  has  been  a  legislative  grant  to  a  private 
corporation,  to  erect  a  bridge,  turnpike,  or  other  public  conve- 
-nience,  which  is  not  in  its  terms  exclusive;  there  is  no  constitu- 
tional obligation  on  the  legislature,  not  to  grant  to  a  second 
-corporation  the  right  to  erect  another  one,  for  a  similar  pur- 

'  Shorter  v.  Smith,  9  Geo.  517.  *  WTiite  River,  &c.  v.  Vermont  Cen- 

*  Ih.  tral,  &o.,  21  Verm.  590. 

'  McLeod  V.  S«f«nn«h,  ke.  25  Geo. 
^45. 

U 
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pose,  BO  near  the  former,  as  greatly  to  impair,  or  even  to  destroy, 
its  value,  and  this  without  making  compensation.^ 

§  23.  But,  so  far  as  the  real  estate  of  such  private  corporation, 
or  their  interest  in  real  estate,  is  concerned,  they  are  entitled  to 
the  same  constitutional  protection,  as  to  compensation,  that  an 
individual  would  be.' 

§  24.  A  very  important  case  arose  in  Maryland,  which,  in 
addition  to  some  points  of  a  political  character,  involves,  in  a 
peculiar  form,  the  question  of  chartered  rights.' 

§  25.  The  defendants  were,  incorporated  by  the  legislature  of 
Maryland,  in  1827,  for  the  purpose  of  constructing  a  railroad 
from  Baltimore  to  the  Ohio  river.  In  1824,.the  plaintiffs  were 
incorporated  in  Virginia,  upon  condition  of  the  assent  of  Mary- 
land, Pennsylvania,  Congress  and  the  Potomac  Company,  of 
which  the  plaintiffi  were  to  become  assignees,  and  whose  object 
was  the  improvement  and  extension  of  the  navigation  of  the 
Potomac,  by  canals,  locks,  &c.  The  assent  of  the  parties  men- 
tioned being  obtained,  the  Potomac  Company  transferred  its 
rights  to  the  plaintiffs.  The  plaintiffs'  charter  designated  the 
valley  of  the  Potomac  as  the  route  of  the  proposed  canal* 
Between  the  Paint  of  Rocks  and  Cumberland,  in  this  valley,  on 
the  Maryland  shore,  there  were  between  forty  and  fifty  miles  of 
narrow,  difficult  passes,  requiring  for  the  canal  embankments  in 
the  bed  of  the  river,  and  thus  rendering  it  impracticable,  unless 
the  plaintiffs  should  have  a  prior  choice  of  location  to  the 
defendants.  Held,  the  plaintiffs  had  such  priority  of  choice. 
The  charter  of  the  Potomac  Company  was  a  contract  between 
the  States  of  Maryland  and  Virginia  and  the  company,  not  to 
be  impaired  without  the  consent  of  the  latter.  The  Potomac 
Company  had  a  right,  which  the  subsequent  charter  of  the 
defendants  could  not  impair,  to  select,  or  appropriate,  by  pur- 
chase or  condenmation,  any  lands  in  the  valley,  for  canals  along 
the  river,  and  the  plaintiffs  succeeded  to  this  right  An  abridg- 
ment of  the  right  of  choice  in  selecting  the  route  impairs  the 

• 

'  White  River,  fcc.  v.  Vermont  Cen-       '  GheMpeake,&c.,  Canal «. Baltimore, 
tral,  &c.,  21  Verm.  590.  See.,  Railroad.  4  Gill  &  J.  1.  Two  Judges 

*  lb.  diuented.    See  11  lb.  490. 
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obligation  of  the  contract.  It  is  not  like  the  case  of  an  elder 
and  junior  warrant  to  laud,  where  the  first  location  gives  a  prior 
right;  but  the  act  of  incorporation  is  a  grant,  and  the  right 
confen'ed  a  vested  franchise,  independent  of  any  act  of  location 
or  survey.  The  corporate  right  to  select  and  acquire  land  for 
the  authorized  purposes  of  a  corporation  is  property.  It  is  an 
incorporeal  hereditament;  not  a  legal  title  to  the  land  itself, 
nor  a  mere  capacity  to  acquire  and  hold  land,  common  to  every 
individual;  but,  in  addition  thereto,  it  is  a  right  or  privilege,  a 
portion  of  the  eminent  domain,  vested  in  the  corporation,  to 
acquire  the  legal  title  to  land,  subjected  by  the  grant  to  its 
will.  This  franchise  of  one  corporation  cannot  afterwards  be 
given  to  another;  nor  can  any  other  legally  acquire  a  right  of 
way,  or  title  to  land,  embraced  in  the  fi*anchise,  which  will 
interfere  with  the  powers  of  the  former  grantee. 

§  26.  It  has  been  held  in  Alabama,  that^  ferry  over  a  public 
water-course,  held  by  the  license  of  an  authorized  tribunal,  is 
subject  to  the  public  convenience.  Hence,  a  toll-bridge,  erected 
near  it  by  a  corporation  chartered  for  that  purpose,  is  no  infringe- 
ment  of  the  previous  right;  nor  does  the  principle,  against  taking 
private  property  without  compensation,  apply  to  such  a  case.^(a) 

'  Dyer  v.  TascalooM,  2  Fort.  296. 

(a)  In  South  Carolina,  the  State  may  consAqnential  damage  to  indlTldnals. 
take  the  charter  of  any  toll  corporation,  The  Monongahela,  &c.  v.  Coons,  Law 
after  thirty-four  years  from  the  first  re-  hep.  May,  1844,  p.  38.  As  to  the  rule 
ceipt  of  tolls,  upon  paying  the  par  value  adopted  in  If  ississippi,  see  Commercial, 
of  the  stock,  where  the  State  did  not  &c.  v.  Chambers,  8  S.  &  M.  9. 
take  stock  therein,  or  the  charter  was  A  statute,  which  authorizes  the  pro- 
granted  to  individuals  in  fee.  The  State  prietors  of  a  toll  bridge,  built  many  years 
may  grant  other  charters,  when  the  pub-  previously  under  their  charter,  to  build 
He  convenience,  &c.,  requires.  When  and  maintain  a  turnpike  leading  towards 
the  public  good  requires  a  bridge  at  a  their  bridge,  and  separated  therefrom 
chartered  ferry,  the  State  may  make  it,  only  by  a  highway  of  less  than  a  mile 
on  paying  the  ferry  corporation  100  per  long,  and  to  take  tolls  on  such  tum- 
oent.  advance,  upon  the  cost  of  roads  pike,  does  not  create  a  new  and  distinct 
and  landings  connected  therewith.  S.  fVaochise,  but  only  enlarges  their  fran- 
C,  Sts.  1827, 19,  20,  27.  chiae.    Commonwealth  v.  Hancock,  &c., 

In  Illinois,  counties  may  purchase  toll-  2  Gray,  68. 

bridges,  or  turnpikes,  on  paying  the  cost.  The  H.  bridge  having,  in  execution  of 

and  ten  per  cent,  interest.    lUin.  Rev.  L.  the  authority  conferred  upon  them  by 

808.  their  charter,  to  purchase  from  the  pro- 

In  Pennsylvania,  the  legislature  may  prietors  of  W.  bridge  *' their  bridge  and 

constitutionally  incorporate  a  company  the  franchise   thereof,"  accepted  from 

*o  make  a  lock  and  slack- water  naviga-  W.,  and  acted  under,  a  deed  purporting 

ion,  without  requiring  compensation  for  to  convey  their  bridge  and  franchise;  are 
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boand  to  maintain  and  repair  the  tnrn«  tered,  though  It  deitroy  the  Talne  of  an 

pike bnilt  by  W.  from  Watertown  towards  old  one.    The  Fort  v.  Smith.  30  N.  T. 

their  bridge,  under  the  authority  con-  (8  Tiff.)  44. 

ferred  upon  them  by  St.   1824,  c.   15;  So  a  statute  authorizing   a  bridge, 

although  H.,  at  the  time  of  eccepting  the  though  providing  that  the  contract  fur 

deed,  protested  against  a  clause  therein,  building  the  bridge  shall  bind  the  Stat«, 

expressing  that  it  was  the  understanding  and  that  no  other  bridge  shall  be  made 

of  the  parties  that  in  said  ft'anchise  were  across  the  river  for  ninety-nine  jean, 

included  all  the  right,  title  and  interest  does  not  prevent  a  subsequent  statute 

of  the  proprietors  of  the  W.  bridge  in  authorizing  a  raQroad  with  the  necessary 

said  road.    lb.  viaduct  across  the  river.    Bridge,  &c.  v. 

It  is  held  in  a  late  case,  that  a  new  Hoboken,  &c.  1  Wall.  116;  2  Beasl.  81. 

turnpike  may  be  chartered'  which  com-  But  the  provision  of  a  bridge  charter, 

petes  with  an  old  one,  though  the  State  that  no  other  shall  be  chartered  within 

itself  derives  profits  from  the  new  one.  twenty  miles,  is  a  binding  contract.    The 

Turnpike  v.  State,  8  Wall.  210.  Binghamton,    &c.,  8    Wall.    52.      See 

So,  that  a  new  bridge  may  be  ehar-  Brighton  e.  Wilkinion,  2  Allen,  27. 
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CHAPTER  LXV. 

FRANCHISES.      FAIB8  AND  MABKETB. 

§  1.  In  the  English  law,  the  title  of  Franchises  embraces  a 
variety  of  subjects — such  as  Forest,  Chase,  Free  Warren,  Ac. — 
which  are  wholly  unknown  to  American  jurisprudence.  The 
right  of  Fishery  is  also  classed  under  the  same  head;  but  this 
will  be  more  appropriately  considered  in  connection  with  the 
general  subject  of  Water-covrses.  Another  franchise,  in  Eng- 
land, is  the  right  of  holding  a  fair  or  market,{a)  which  is 
derived  from  the  king's  prerogative.  But,  to  prevent  the 
nuisance  arising  from  the  excessive  multiplication  of  fairs,  when 
the  king  grants  a  patent,  it  is  usual  to  have  a  writ  ad  quod 
damnttm  executed  and  returned.  And,  if  the  patent  be  found 
ad  damnum  of  the  neighboring  markets,  it  is  void.^ 

§  2.  If  a  person  levies  a  fair  or  market  in  a  vill  next  to  one  in 
which  a  fair  or  market  has  been  long  held,  to  be  on  the  same 
day,  by  which  the  latter  is  injured,  it  is  a  nuisance.  So^  if 
erected  without  patent,  to  be  held  on  different  days,  it  maybe  a 
nuisance.^  But  the  lapse  of  twenty-three  years  has  been  held 
to  bar  an  action,  in  favor  of  the  proprietor  of  the  old  fai^i  having 
a  patent,  against  the  proprietor  of  the  new  one.' 

'  Rex  p.  Butler.  8  Lev.  222;  2  Vent.    Starkey,  7  Ad.  &  Ell.  95;  Thompson  «. 
844;  Bac.  Abr.  Prerogative,  F.  1 ;  7  Pick.    Gibson,  7  Mees.  &  W.  466. 
482;   MoMey  v.   Walker,  B.  &  G.  40;        *  I  Rolle's  Abr.  140;  Fits.  N.  B.  184, 
Prince  v.  Lewis,  6, 868.    See  Macclesfield    n. ;  Yard  v.  Ford,  2  Sann.  172. 
«.  Chapman,  12  Mees.  &  W.  18;  Rex  v.        '  Holcroa  v.  Heel,  1  B.  &  P.  400;  2 

Sann.  176  a,  n. 

(a)  The  only  value,  of  the  principles  franchises  of  Ferries  and  Bridget*    In 

of  tho  common  law  upon  this  subject,  to  this  point  of  view,  they  were  often  re- 

tbe  American  lawyer,  consists  in  their  ferred  to  in  the  important  case  of  the 

analogy  to  the  rules  which  govern  the  Charles  River  bridge.    (Ch.  64.) 
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8.  A  toll,  though  usually  annexed  to  a  fair  or  market,  is  not 
a  necessary  incident,  but  derivable  only  from  the  king's  grant, 
or  by  prescription;  and,  if  the  toll  be  unreasonable,  the  grant 
is  void.  A  fair  without  toll  is  called  free,^  An  ancient  statute 
(Westminster  1,  c.  ] ,)  provides,  that  the  taking  of  outrageous 
toll  shall  be  punished  by  a  forfeiture  of  the  franchise.^ 

§  4.  If  a  fair  is  granted,  generally,  the  grantee  may  hold  it 
where  he  pleases.  And  if  granted  within  a  certain  town,  after 
locating  it  in  one  place  he  may  remove  it  to  another;  provided 
the  change  be  not  an  inconvenience  to  the  public.  The  right  of 
removal  is  incident  to  the  grant.  This  principle  is  said  to  be  a 
salutary  one,  because  the  changes  which  take  place  in  the  build- 
ings of  a  town  require  a  corresponding  change  in  the  market. 
After  the  old  place  is  abandoned,  the  owner  may  treat  those  who 
enter  upon  it  without  leave  as  trespassers.'  A  custom,  to  enter 
npon  the  commons  and  waste  of  a  manor,  at  fairs,  and  erect 
booths  therein,  is  valid.^ 

§  5.  If  one  has  a  grant  to  hold  a  fair  on  Monday,  and  he  holds 
it  on  Monday  and  Friday,  ho  forfeits  only  what  he  has  jmr- 
prised  (or  usurped).  But  if  he  should  hold  it  only  on  Friday, 
the  whole  would  be  forfeited,  and  a  fine  incurred.^(a) 

*  2  Inst.  19;  Heddy  v.  Wheelfionse,       '  Cnrwen  v.  Salkeld,  8  Crnise,  181. 
Gro.  Eliz.  668.  *  Tyson  v.  Smith,  9  Ad.  St  £11.  406. 

*  2  Inst.  219.  *  Bro.  Abr.  Franckue,  pi.  14,  22. 

(a)  The  subject  of  fairs  is  regulated  Fairs  are  recognized  in  Alabama.    Aik. 

by  statute  in  the  State  of  North  Caro-  409,  n. 

Una.  1  N.  G.  R.  St.  282.  In  Massachusetts,  legal  fairs  and  mar- 
In  Delaware,  they  are  expressly  abol-  kets  were  established  by  the  colony 
ished,  as  unnecessary,  and  the  ancient  laws,  but  the  present  opinion  is,  that 
franchises  repealed  for  misuser.  Dela.  none  were  continued  under  the  laws  of 
St.  288-7.  In  Maryland,  they  were  the  Province  or  Gommon wealth.  2  Dane, 
suppressed  by  statute;  but  the  act  was  615.  See  Spaulding  r.  LoweU,  28  Pick, 
repealed.    Maryl.  L.  1816,  chap.  180.  79;  Hilliard  on  Sales,  ch.  4. 
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CHAPTER  LXVL 

COMMONS. 

1.  Definition  and  examples.  8.  Prescription — ^non-user. 

6.  Common  law  rights  ;prigin  and  classi-  9.  Estovers— apportionment  $  right  of 
fication.  common  and  common  lands,  in 

6.  Inseparable  fh>m  land}  ivtprovement  the  United  States. 

by  landlord.  18.  Commons  laid  out  by  public  antho- 

7.  Extinguishment.  rity. 

§  1.  The  riffhi  of  common  is  an  incorporeal  hereditament,  a 
right  which  one  man  owning  lands  has  in  the  lands  of  another. 
The  object  is  to  pasture  his  cattle,  provide  fuel  for  his  family, 
or  repair  his  implements  of  husbandry.^(a) 

§  2.  A  commoner  may  erect  a  house  for  his  beast-keepers;  so, 
also,  a  house  for  his  wood-ward.^  But  one  who  has  common  of 
pasture  has  no  incidental  right  to  keep  the  common  open  as  an 
ornament  to  his  dwelling,  or  for  his  own  personal  pleasure  or 
convenience.' 

§  3.  A  grant  of  common  in  a  particular  tract  of  land  confers 
all  such  rights  of  common  as  that  land  is  capable  of  supporting.^ 

^  4.  Common  is  a  privilege  annexed  to  the  land,  and  which 
passes  by  a  conveyance  of  it« 

§  5.  By  the  ancient  common  law,  where  the  lord  of  a  manor 
enfeoffed  another  person  of  arable  land,  the  latter  acquired  a 
right  of  common  in  the  waste  grounds,  for  the  purpose  of  pas- 

'  8  Kent,  408.    See  Hainault,  fee.,  9  *  Knowles  v.  Kichols,  2  Curt.  671. 
C  B.  N.  S.  648;  Hartshorn  v.  South  *  8  Kent,  408;  Trustees,  Sec.  e.  Rob- 
Reading,  8  Allen,  601.  inson,  12  S.  &  R.  82;  Finch's  Law,  15/. 

*  Patrick  v' Stnbbs,  9  Mees.  &  W.  880.  See  Heath  v.  Elliott,  4  Bing.  N.  888;  6 

*  Bell  V  Ohio,  kc.,  26  Penn.  161.  Seott,  172. 

(a)  The  taking  of  sea-weed  from  a    Rhode  Island.    Knowles  «.  Nichols,  2 
beach  may  be  a  commonable  right  in    Curt.  671. 
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turage;  for  the  reason  that  such  pasturage  was  necessary 
for  the  support  of  cattle,  without  which  the  land  could  not 
be  manured  or  ploughed.  This  right  of  common  was  called 
common  appendant,  and  arose  from  prescription.  Another  right 
of  common,  termed  common  appurtenant,  might  be  created  by 
grant,  or  annexed  to  any  land  whatever,  and  auth6rized  a  tenant 
to  put  upon  the  waste  laud  other  cattle  than  those\  used  for 
ploughing  and  manuring  his  arable  land.  The  former  right 
was  favored,  the  latter  discouraged,  by  the  law.'(a) 

\  6.  The  right  of  common  of  pasture  is  inseparable  from  the 
land;  and,  when  the  latter  is  divided,  the  former  also  attaches 
proportionably  to  the  several  parcels  ci*eated  by  the  division.^A) 
One  commoner  may  sue  separately  for  a  disturbance  of  his 
right.' 

§  7.  If  a  person,  who  has  common  appurtenant,  purchases  part 
of  the  land  subject  to  the  easement,  all  his  right  of  common  in 
the  residue  is  extinct,^  in  consequence  of  a  unity  of  possession. 
If  it  were  otherwise,  the  party  might  charge  his  right  wholly 
upon  the  remaining  land,  which  would  be  unequal  and  fraudu- 
lent.    So,  if  one  having  common,  in  a  tract  owned  by  several, 

>  8  Kent,  408-4;  Go.  Lit.  86;  4  Go.  *  BeoDctt  v.  Reeye.  Willes,  227. 

87  a;  Bennett  e.   Reeve,   Wille*.  227.  *  Kenyon  v.  Nichols.  1  R.  I.  106. 

Sec  Whitelock  v.  Htitchinflon,  2  Moo.  &  *  Bell  v.  Ohio,  &c.,  26  Penn.  161. 
R.206.- 

(d)  The  StAte,  having  laid  out  a  town  tufficiency  of  common.    8   Kent,  406; 

into  lots,  appropriated  a  tract  ont  of  the  Watts  v.  Coffin,  11  John.  496.    See  9 

borders  of  the  town  for  a  common  pas-  Mees.  h.  W.  880. 

ture,  for  the  benefit  of  the  owners  of  the  If  by  express  covenant  a  lessor  convey 

lots,  and  afterwards  sold  the  lots.   Held,  to  the  lessee  in  fee  common  of  pasture, 

the  tract  so  appropriated  was  common  and  estovers,  and  afterwards  cultivate  or 

appurtenant.    Bellv.  Ohio,  Sec.,  26  Penn.  approve  the  manor  land,  so  as  to  leave 

161.  no  common;  this  is  no  defence  by  way 

ijb)  A  owned  forty  acres,  with  a  right  of  off'-set  against  a  suit  for  rent,  but 

of  common  appnrtenant  in  two  hundred  the  lessee  must  sue  upon  his  covenant, 

acres.    A  sold  five  of  the  forty  acres  to  Watts  v.  Coffin,  11  John.  496. 

B.    Held,  A  and  B  had  each  a  right  of  To  a  declaration,  which  charged  the 

common  proportioned  to  his  ownership  pulling  down  a  dwelling-house  in  which 

of  the  land.    Wilde's  Case,  8  Co.  78.  the  plaintiff  was  then  actually  inhabit- 

At  common  law,  it  was  supposed  that  ing,  a  plea,  Justifying  the  abHt(;ment  of 

the  landlord  had  no  power  to  abridge  the  house  by  a  commoner,  as  a  nuisance 

the  tenant's  right  of  common  by  improv-  wrongfully  erected  u|K>n  the  common, 

ing  any  part  of  the  waste  land,  because  alleged  that  the  defendant  had  notice, 

it  was  a  right  issuing  alike  from  the  and  was  requested  to  remove  his  house, 

whole  land.    Statutes  of  Merton,  20  Hen.  which  he  refused  to  do.    Held,  that  the 

III,  and  Westminater  2,  18  £dw.  1,  al-  plea  was  an  answer  to  the  action.    Davies 

lowed  him  to  do  it.  provided  he  left  a  «.  WiUiams,  6  Kng.  L.  &  £q.  269. 
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purchase  a  specific  portion  from  one  of  them,  the  right  becomes 
extinguished.  The  right  shall  not  be  so  changed  or  modified 
by  the  parties,  as  to  increase  or  even  induce  a  temptation  to 
increase  the  charge.  An  extinguishment  as  to  a  part  of  the 
land  charged  is  such  as  to  the  whole.^ 

§  8.  Where  a  commoner  used  the  land  thirty  years,  with  the 
exception  of  two,  in  which  he  had  no  cattle;  held,  he  had  gained 
a  prescriptive  right,  under  Stat.  2  &  3  Wm.  lY,  ch.  71;  the 
interval  of  two  years  being  merely  a  non-user,  not  an  interrup- 
tion, withintthe  meaning  of  the  act.* 

^  9.  The  subject  of  estovers  has  been  already  considered,  in 
connection  with,  the  several  estates  to  which  they  appertain. 
Estovers^  it  will  be  perceived,  constitutes  a  species  of  common, 
called  common  of  estovers.     See  vol,  1,  p.  95. 

§  10.  The  principle  of  the  English  law  is,  that  common  of 
estovers  cannot  be  apportioned;  to  prevent  the  land  from  being 
doubly  or  trebly  charged.  Thus,  where  the  land  descends  to 
parceners,  the  whole  common  is  allotted  to  the  eldest,  and  the 
rest  are  entitled  to  contribution,  or  an  allowance  in  another  part 
of  the  land;  or,  if  there  be  no  other  part,  they  are  to  enjoy  the 
right  alternately.* 

§  11.  The  same  principle  applies  to  every  common  in  gross 
and  uncertain — ^as  the  right  to  cut  wood  and  dig  turf.  Such 
right  may  be  assigned,  but  not  in  such  manner  as  to  give  the 
entire  right  to  several  persons,  to  be  enjoyed  by  them  separately. 
In  the  case  of  common  of  piscary,  it  is  said,  one  parcener  may 
have  one  fish,  or  one  draught,  and  the  other  a  second.  In  case 
of  a  mill,  one  may  have  the  mill  for  a  time;  or  one  the  toll-dish, 
and  the  other  the  second.^ 

%  12.  Where  a  lessee  has  the  right  of  estovers  and  the  land- 
lord, in  order  to  defeat  them,  colon^bly  leases  all  the  unappro- 
priated lands  near;  the  tenant  may  resort  to  others  more  distant, 

*  8  Kent,  407;  Rotherham  v.  Green,  '  Carr  «.  Foster,  8  Ad.  &  El.  (N.  S.) 

Cro.  Eliz.  693 ;  Liringston  v.  Ten  Broeck,  581. 

16  John.  14.    See  Carr  v.  Lambert,  Law  *  Earl,  kjc,  v.  Moantjoy,  6odb.  17. 

Rep.,  Mar.,  '66,  p.  167.  *  Co.  Lit.  166  a.;  8  Kent,  408. 
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and  containing  more  valuable  wood  and  timber.    Under  other 
circumstances,  the  law  would  not  allow  such  use.\a) 

§  13.  Although  the  interest  in  land,  technically  known  to  the 
English  law  as  the  rigid  of  common^  is  little  known  in  the  Uni- 
ted States,  yet,  in  all  the  States,  it  is  usual  for  towns  or  other 
municipal  districts  to  have  some  considerable  tract  of  land, 
within  their  limits,  for  the  public  use  of  the  inhabitants.  The 
origin  of  this  kind  of  commons  is  generally  to  be  found  in  the 
grants  or  reservations  of  ancient  proprietors,  or  the  early  votes 
of  towns.  (6)  Upon  this  subject,  however,  there  are  very  few 
statutory  regulations  or  judicial  decisions.(c) 

^  Van  Bezuselaer  v.  Brice,  4  Paige,  174. 

(a)  Gbanoellor  Kent  says,  the  right  of  Liyingston  v.  Ten  Broeck,  (16  John.  14,) 

common  is  little  known  or  nsed  in  this  the  principles  stated  in  sec.  7  were  re- 

conntry,  and  probably  does  not  exist  in  cognized.     In   Leyman  v.  Abeel,   (16 

any  of  the  northern  or  western  parts  of  John.  80.)  It  was  held,  that,  where  a 

the  United    States,  which   haye   been  right  of  common  descends  to  heirs,  It 

settled  since  the   revolution.    8  Kent,  cannot  be  divided,  but  there  mnst  be  a 

408.    The  Chief  Justice  of  Pennsylva-  Joint  enjoyment,  by  the  heirs  or  their 

nia,  while  he  admitted  that  a  right  of  assigns;  that  they  may  alien  jointly ,  bnt 

common  was  an  estate  well  known  in  one  tenant  cannot  convey  alone,  nor  can 

the  law,  declared  that  he  knew  of  very  the  eldest  take  the  whole,  subject  tooon- 

few  instances  of  rights  of  common.    He  tribntion.    In  Van  Rensselaer  v.  Rad- 

also  held  that  the  Statutes  of  Merton  cliff,  (10  Wend.  689;  aco.  Livingston  v, 

and  Westminster,  (referred  to  in  sec.  Ketcham,  1  Barb.  692,)  it  was  held,  that 

6.)  were  not  in  force  in  Pennsylvania,  and  common  of  estovers  cannot  be  appor- 

that  the  principle  of  them  is  not  appli-  tioned,  the  effect  of  which  would  be  to 

cable  to  a  case,  where  the  legislature  surcharge  the  land.    Hence,  where  the 

order  the  reservation  of  a  preciM  quan-  party,  by  Iris  own  act,  divides  the  land 

tity  of  land,  as  a  common  of  pasture,  among  several,  the  whole  right  is  extln- 

for  the  use  of  purchasers  of  public  lots,  guished. 

In  such  case,  the  act  contemplates  the  Lands  claimed  in  ejectment  were  va* 

future  increase  of  inhabitants  to  be  ac-  cant  and  nnoccupied,  being  waste,  nnim- 

commodated,   and,   therefore,  whether  proved,  and  unenclosed  commons,  and 

the  common  is  more  than  sufficient  for  had  never  been  actually  occupied  by  the 

present  purposes,  is  an  immaterial  ques-  defendant,  or  by  those  nnder  whom  he 

tion.   12  S.  &  R.  88.    See  Carr  v,  Wal-  claimed,  or  at  least  not  for  forty  years 

lace,  7  Watts,  894.  continuously,  prior  to  the  commencement 

But  the  right  is  still  known  and  en-  of  the  suit.    Held,  the  defendant  had 

Joyed,  and  has  been  frequently  a.subject  not  such  a  possession  as,  independent  of 

of  litigation,  in  New  York.    In  Watts  «.  a  valid  paper  title,  would  constitute  a 

(Coffin,  (11  John.  495;  see  Perkins  v.  Per-  bar  to  the  action.    People  v.  Livingston, 

kins,  44  Barb.  184,)  there  was  a  lease  in  8  Barb.  258. 

fee,  with  a  covenant  for  common  of  pas-  In  a  late  case  It  is  held,  that,  where 

ture  and  estovers,  from  the  woods  of  the  land  Is  nsed  as  a  common,  no  title  arises 

manor  of  Rensselaerwick,  at  Glaverack.  by  possession.    Gittings  «.  Moale,  21 

The  waste  and  unappropriated  parts  of  Md.  148. 

Glaverack  having   disappeared  by  the  (6)  In  Connecticut,  they  are  spoken 

settlement  and  improvement  of  the  coun-  of  as  lands  stquuttrtd  for  town  commons, 

try,  the  question  arose,  but,  in  conse-  Con.  St.  855. 

quence  of  a  decision  upon  another  point,  {c)   In  Virginia,  all  nnapproprSated 

was  left  undecided,  whether  the  right  of  lands  on  the  Chesapeake  bay.  on  the 

common  was  not  thereby  destroyed.    In  shore  of  the  sea  or  of  any  river  or  creek. 
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§  13  a.  By  a  grant  for  common  uses  to  a  town,'  the  town,  it 
is  said,  becomes  owner  of  the  soil,  and  may  make  any  use  of  it, 
not  repugnant  to  the  conditions  of  the  grant;  which  will  be 
strictly  construed.  But  where  the  proprietors  .of  a  township 
voted  that  a  piece  of  land  be  left  common  for  the  use  of  the 
town,  for  building  stones;  held,  this  did  not  pass  the  fee,  but 
merely  the  use  for  the  object  named.^  And  where  the  legisla- 
ture have  ordered  the  reservation  of  a  certain  tract,  for  the  com- 
mon use  of  purchasers  of  lots,  it  is  said  the  right  of  soil  remains 
in  the  commonwealth,  subject  to  the  common,  and  may  be  con- 
veyed with  this  incumbrance.^(a) 

'  Wellington,  Sec.,  16  Pick.  99.  '  Trnftteea,  &c.  v.  Bobinson,  12  S.  & 

*  Worcester  v.  Green,  2  Pick.  426.   See    R.  82,  88 
Cator  0.  Croydon,  See.,  4  Y.  &  Coll.  405. 

and  the  \M  of  any  river  or  creek,  in  the  rules,  be  is  a  trespasser;  and  tjey  may 
East  parts  of  the  commonwealth,  nn-  be  impounded.  Any  proprietor  may  en- 
granted  and  used  as  common,  shall  close  his  land,  but  shall  still  contribute 
remain  so,  and  not  be  subject  to  grant,  for  enclosing  the  whole.  A  majority  in 
1  Vir.  Bev.  G.  142.  interest,  of  the  proprietors  of  a  common 

By  the  constitution  of  niinois,  all  lands  field,  may  dincontinne  it  at  a  general 

granted  as  a  common  shall  ever  remain  meeting.    Three  or  more  proprietors,  by 

such,  with  one  or  two  exceptions.    Con-  petition  to  the  whole,  or,  in  case  of  their 

stitntion  of  Illin.,  art.  8,  sec.  8.  refusal,  to  the  Court  of  Common  Pleas, 

(a)  In  Massachusetts,  by  a  colony  law  may  procure  a  separation  of  their  part 
passed  in  1660,  no  cottage  or  dwelling-  of  the  land  firom  the  rest,  by  a  new 
house  could  be  admitted  to  commonage  fencing,  to  be  made  and  maintained  at 
for  wood,  timber  or  herbage,  or  any  other  the  joint  expense  of  themselves  and  the 
privilege,  except  such  as  were  already  other  proprietors,  and  may  thereby  con- 
erected,  or  should  be  entitled  by  consent  stitute  themselves  a  new  body  of  pro- 
of the  town.  2  Dane,  610.  See  Folger  prietors,  subject  to  the  general  law. 
V.  Field,  8  Cush.  886.  Mass.  Bev.  St.  859-^2.    See  Gen.  Sts. 

It  is  said,  the  writ  otquojurtj  for  dis-  Similar  provisions  in  Connecticut,  New 

turbance  of  common,  was  never  adopted  Hampshire.  Vermont  and  Maine.    Con. 

in  Massachusetts  in  form,  but  the  prin-  St.  854;  1  Smith,  180;  N.  H.  Bev.  St. 

ciples  of  it,  especially  as  to  the  plea  of  277-81,  255;  Maine  Bev.  St.  854, 228. 

the  defendant,  are  here  in  force.    lb.  611.  (In  New  Hampshire,  the  records  of 

In  Massachusetts,  where  distinct  lots  meetings  held  forty  years  ago,  upon  pe- 

of  land  are  unclosed,  or  agreed  to  be  en-  tition  of  the  father  of  the  present  peti- 

closed,  in  a  common  field,  by  not  less  tioners,  (whose  heirs  they  are,)  reciting 

than  five  proprietors,  or  where  a  ma-  that  he  was  owner  of  more  than  one  six- 

jority   in  interest  of  such  proprietors  teenth  part  of  the  proprietary  property, 

make  application  to  court,  and  obtain  an  are  not  evidence  of  such  property  against 

order  for  any  enclosure,  such  proprietors  a  stranger.    Qoulding  v.  Clark,  84  N. 

may  act  as  a  qutui  corporaiUmf  holding  H.  148. 

joint  meetings,  appointing  oflScers,  lay-  Where  a  proprietair  vote  authorised 

ing  and  collecting  assessments,  and  or-  a  meeting  to  be  called  by  publishing  a 

daining  rules  as  to  the  modes  of  improv-  notice  in  a  newspaper  published  In  Hano- 

!ng  the  lands,  and  apportioning  fences,  ver,  if  any,  otherwise  in  one  published 

Any  proprietor,  by  abandoning  the  use  at  (Uncord;  a  warrant,  requiring  a  notice 

of  his  land,  may  free  himself  fVom  any  to  be  published  at  Concord,  will  be  in- 

fiiture  charges.     If  a  proprietor   put  suflQcient,  unless  there  is  evidence  that 

beasts  upon  the  land,  contrary  to  the  none  was  published  at  Hanover.    lb. 
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§  14.  Where  land  is  laid  out  as  a  public  common  for  tlie  pur- 
pose of  a  court-house,  this  constitutes  a  perpetual  dedication  to 
the  public;  and  the  owner  cannot  reclaim  the  land,  although  it 
has  ceased  to  be  used  for  this  object:  though  there  can  be  no 
dedication,  without  an  acceptance  and  use  of  the  land  by  the 
public.^  And  where  the  holders  of  lots,  granted  under  the 
authority  of  the  State,  and  for  the  benefit  of  which  a  common 
is  reserved,  acquiesce  in  the  erection  of  a  public  building  upon 
the  common  land;  as  the  State  might  take  such  land  for  public 
uses,  paying  a  compensation,  the  owners  shall  be  regarded  as 
haying  consented  to  receive  their  compensation  in  the  benefits 
arising  to  them  from  the  erection.*  So  where  a  certain  lot  was 
designated  in  the  plat  of  a  town  laid  out  in  1796  as  *'  the  public 
square;"  held,  this  was  a  dedication  to  the  use  of  the  town,  not 
liable  to  be  affected  by  any  subsequent  disposition  of  the  origi- 
nal proprietor;  and  that  one  in  possession,  claiming  under  him, 
had  no  lien  upon  the  land  for  the  consideration  money  or 
improvements.^  But  it  is  no  evidence  of  an  intention  to  dedi- 
cate land  to  public  uses,  that  the  proprietor  joins  in  a  petition 

for  a  town  charter,  extending  the  limits  of  the  town  over  such 
land.*(a) 

*  State  V.  Trask,  6  Term.  866.    See       '  Trastees,  &c.  v,  Sobintoa,  12  S.  8t 
Klinkner  v.  School,  fico.,  11  Penn.  444;    R.  84. 

«h.  27.  '  Haber  «.  Garley,  18  Ohio,  18. 

*  McLoughUn  v,  Stevens,  lb.  04. 

If  a  Jufltioe,  by  his  warrant,  require  which  has  been  illegally  sold  by  the  eity 

notice  to  be  published  in  a  newspaper,  anthorities,  is  an  indictable  naisanoe; 

and  by  posting  in  town;  a  notice  by  post-  and,  the  damage  being  hreparable,  oo  a 

ing  will  be  insafficient,  althongh,  by  a  bill  by  the  attcHney-general,  the  oonri 

vote  of  the  proprietors,  It  would  ordina-  may  grant  a  perpetual  injunction.    The 

rily  be  sufficient.    lb.  Commonwealth  v.  Rush,  2  Harris,  186. 

Where  notice  is  required  to  be  pub-        An  interesting  and  important  case  in 

lished,  the  mooting  cannot  be  held  legal  relation  to  common  lands  has  recently 

without  proof  of  such  publication.    lb.  been  decided  in  Massachusetts. 

The  laying  out  of  a  highway  over  a       In  1769,  the  proprietors  of  commoa 

common  field  constitutes  a  discontiou-  lands  in  Cambridge  voted,  that  aU  the 

ance  of  it,  amounting  to  a  declaration  by  common  lands  fronting  the  college  should 

the  legislature  that  it  shall  no  longer  be  be  granted  to  the  town,  to  be  used  as  a 

fended  into  one  enclosure.    A  vote  to  training  field,  and  to  be  umdwided^  and 

dissolve  or  discontinue  the  field  would  remain  for  that  use  forevtr;  and,  if  the 

have  the  same  effect;  so,  also,  it  seems,  town  should  dispose  of  them,  or  H'ply 

an  agreement  by  deed  to  discontinue  it ;  or  them  to  any  other  use,  the  lands  to  re- 

the  grant  of  a  way  over  it  by  the  proprie-  vert  to  the  grantors.    Highways  were 

tors.  Man8aeldv.Hawkes,14Ma8s.440.)  afterwards  legally  laid  out  over  theee 

(a)  The  erection  of  a  private  build-  lands.    In  1880,  an  act  was  passed,  an- 

ing  on  land  reserved  as  a  public  square,  thoriaing  certain  inhabltanta  of  Cam- 
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VMge,  at  tbeir  own  jcost,  and  under  the  would,  then  the  roads  which  had  already 

direction  of  commissioners  appointed  by  crossed  it,  and  the  very  one  prayed  fur, 

the  governor,  to  enclose  such  parts  of  would  have  the  same  eflVct ;  and  further, 

the  land  as  the  commissioners  saw  fit,  that,  if^he  act  was  unconstitutional,  it 

and  improve  tliem  by  planting  trees,  lay-  was  therefore  void,  and  the  former  high- 

ing  out  walks,  &c.,  with  the  approbation  ways  were  not  discontinued.  Wellington, 

of  the  selectmen,   leaving  foot-paths^-  &c.,  16  Pick.  87. 

the  commissioners  to  alter  at  pleasure  Where  an  act  of  the  legislature  directs 

the  direction  of  the  roads  which  crossed  that  a  town  shall  be  laid  out,  and  lots 

them;  the  lands  to  be  used  for  public  sold,  reserving  from  the  lots, /or  the  tttt 

purposes  only,  as  a  park,  promenade,  or  of  the  State,  so  much  land  as  may  be 

for  military  trainings.    Upon  a  petition  thought  necessary  for  a   court-house, 

for  a  mandamus  to  the  county  commis-  jail,  &c.,  *'and  without  said  town  one 

sioners,  who  had  refused  to  lay  out  a  hu ndred  acres /or  a  common  ^Nu/vre/' the 

r(»ad   over  the  common,  the  following  latter  reservation  is  for  the  benefit,  not 

pfiiuts  were  decided:    1.  The  consent  of  of  all  the  citizens  of  the  State,  but  of 

the  proprietors  of  the  land,  to  the  appro-  the  holders  of  the  lots  sold.    Trustees, 

priation  made  by  the  act,  might  be  im*  Stc.  v,  Robinson,  12  S.  &  R.  29. 

plied  as  well  as  expressed,  subsequent  as  In  Kentucky,  in  case  of  dedication  of 

well  as  precedent;  and  the  petitioners,  a  common,  twenty  years'  adverse  poe- 

being  strangers,  could  not  object  to  the  session  is  necessary  to  defeat  such  dedi- 

want  of  it.    2.  The  act  was  not  uncon-  cation.    Covington  v.  McNickle,  18  B. 

stitutional,  though  there  was  no  formal  Mon.  262. 

adjudication  by  the  legislature,  that  the  Under  an  ancient  vote  of  a  town,  that 

enclosure  was  of  common  convenience  certain  common  lands,  bounding  upon  a 

and  necessity,  they  being  bound  to  no  pond    and  crossed    by  two    highways, 

particular  form  of  enactment;  nor  be*  '*  shall  continue  to  lie  unfenoed,  as  they 

cause  no  compensation  was  provided  for  are,  for  the  use  of  the  oid  parish,  for 

damage  to  private  property,  the  land  highways,  a  training^fleld,  and  burying 

being  already  appropriated  to  public  use;  place,  and  the  more  common  coming  at 

nor  for  want  of  any  provision  for  repair-  the  pond  with  flax  and  creatures,  and 

Sng  the  new  roads,  to  be  laid  out  by  the  also  to  accommodate  the  neighbors  that 

commissioners  around  the  land,  for  these  live  bordering  on  said  lands  fur  their 

became  at  once  highways,  to  be  repaired  more  oonvenient  coming  at  and  improving 

by  the  town;  nor  because  the  word /or-  their  own  lands  and  buildings;  all  the 

evetf  used  in  the  statute,  precluded  the  aforesaid  lands  to  remain  nnfenced  as 

legislature  IVom  any  future  action  in  re-  they  now  are,  and  to  the  use  of  the  old 

lation  to  the  land,  thereby  impairing  the  parish  and  neighborhood  aforesaid  for- 

right  of  smitMiU  domain;  for  the  meaning  ever,  never  to  be  disposed  of  for  any 

of  this  term  was,  until  the  public  authori*  other  use  whatsoever,  without  the  con- 

ty  provided  otherwi»e>    8.  The  provisions  sent  of  every  freeholder  in  the  parish :" 

in  the  statute,  and  enclosing  of  the  land  the  extent  of  the  private  easemedt,  of  the 

in  three  distinct  parcels,  were  not  repug-  owners  of  the  a4joiuing  lands,  is  a  right 

nant  to  the  clause  in  the  proprietors'  of  passage  over  so  much  of  the  common 

grant  that  it  should  remain  undivided,  lands    as    is   reasonably    sufficient   for 

the  meaning  of  which  was,  not  allotted  to  coming  to  their  lands  and  buildings,  and 

the  individual  oumere ;  nor  was  such  en-  for  access  to  the  pond.    Hartshorn  «• 

closure,  with  the  authorized  improve-  South  Reading,  8  Allen,  501. 

mcnts,  inconsistent  with  the  clanse  in  the  In  the  same  State,  in  order  to  gain  a 

grant,  that,  unless  the  land  should  lie  possessory,  title  to  land  lying  in  common 

undivided  and  be  used  solely  for  a  train-  and  undivided,  there  must  be  proof  of 

log  field,  it  should  revert  to  the  proprie-  acts  of  ownership,  done  with  an  intent 

tors;  and  therefore  a  forfeiture  by  the  to  assert  a  title.    Simmons*.  Nahant,  8 

town,  who  consented  to  the  enclosure.  Aljen,  816. 

4.  The  legislature  having.,  by  the  act,  If  the  inhabitants  of  a  town,  through 
annexed  the  character  of  public  use  to  their  committee,  survey  a  portion  of  such 
the  property  in  question,  a  highway  could  land,  run  the  lines,  put  up  stakes  as 
not  legally  be  lidd  out  .to  destroy  or  in-  monuments,  and  a. row  of  posts,  marked 
terrupt  it.  '  with  the  name  of  the  town,  and  after- 
It  was  further  remarked  by  the  court,  wards,  through  one  of  their  selectmen, 
that  the  laying  out  of  a  rosid  over  this  fence,  which  f^nce  is  removed  by  others 
land  would  be  no  forfeiture,  as  repugnant  before  its  completion;  this  gives  them  a 
to  the  uses  Apeclfled  in  the  grant;  if  it  possessory  title,  as  agahist  strangers.  lb. 
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CHAPTER  LXVTL 

OFFICES,   ANNUITIES,   LIGHTS,   ETC. 

1.  OfBoes.  8.  Privilege  of  lights,  bow  lout. 

2.  Annuities.  0.  Parties  liable ;  amount  of  damage. 
8.  Lights — general  principles — ancient    11.  License  to  obstruct. 

lights.  12.  Other  rights  connected  with  build- 

7.  When  protected,  thongh  not  ancient.  ings;  walls,  foundations,  &c. 

§  1.  Bt  the  English  law,  offices  are  a  species  of  incorporeal 
hereditaments.  An  office  consists  in  a  right  and  correspondent 
duty  to  execute  a  public  or  private  trust,  and  to  take  the  emolu- 
ments belonging  to  it.  In  England,  offices  are  the  subjects  of 
the  same  estates  as  other  hereditaments.  In  the  United  States, 
offices  cannot  be  regarded  as  hereditaments;  never  being  held 
as  inheritances,  or  even  for  life;  but  the  most  enlarged  tenure 
of  them  being  for  good  behavior.  Property  in  an  office  is  for 
the  most  part  inconsistent  with  republican  constitutions  and 
principles.  The  English  doctrine,  however,  seems  to  have  been 
in  a  few  instances  recognized  in  this  country.  Thus,  in  North 
Carolina,^  it  has  been  held  that  a  clerk's  office,  and  others,  held 
during  good  behavior,  being  a  source  of  profit,  are  to  some 
extent  subjects  of  property;  that,  in  case  of  any  usurpation  or 
expulsion,  an  action  lies  for  damages,  and  a  mandamus  to  restore 
the  party  to  his  rights.  So,  in  New  York,  a  statute  of  1787 
re-enacted  the  provision  of  an  old  English  statute,'  that  one  dis- 
turbed in  an  office,  held  in  fee  or  for  life,  may  maintain  the 
action  of  novel  disseisin.  But  this  provision's  dropped  in  the 
Bevised  Statutes.    They,  however,  adopt  another  ancient  stat- 

^  Hoke  V.  Henderson,  i  Der.  IS  19.  *  Westmfn.  2, 18  £dw.  1. 
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ute,  which  prohibits  as  a  misdemeanor  the  buying  and  selling, 
or  deputation,  of  any  office,  or  taking  any  fee  or  reward  there- 
for, under  penalty  of  losing  the  office.^ 

^  2.  An  annuity  is  a  yearly  sum,  stipulated  to  be  paid  to 
another,  in  fee,  for  lifej  or  years,  chargeable  only  on  the  person 
of  the  grantor,  and  in  this  respect  differing  from  a  rent-charge. 
If  payable  to  one  and  his  heirs,  it  is  a  personal  fee,  an  incorpo- 
real hereditament,  descendible  and  forfeitable.  The  ancient 
remedy  for  an  annuity  was  a  vyrit  of  annuity;  but  in  modem 
times  this  is  superseded  by  an  action  of  debt  or  covenant.  The 
heirs  of  the  grantor  of  an  annuity  are  bound,  if  expressly  named — 
otherwise  not.* 

%  3.  Another  incorporeal  hereditament,  of  an  important  charac- 
ter, is  that  of  ligJu,  as  incident  to  buildings.  It  is  said  by  an 
ancient  authority,  '^  the  lights  are  a  necessary  and  essential  part 
of  the  house;" ^  and. the  law  has  established  definite  rules  both 
for  the  protection  and  limitation  of  this  valuable  privilege.(a) 

§  4.  K  a  man  purchase  land  adjoining  his  neighbor's,  and 
build  a  house  upon  it,  he  can  maintain  no  action  against  his 
neighbor  for  obstructing  his  light  and  air  by  a  building;  for  he 
ought  to  foresee  the  probable  use  by  his  neighbor  of  the  adjoin- 
ing land,  and  by  agreement,  or  a  different  arrangement  of  his 
house,  secure  himself  against  future  interruption  and  inconve- 
nience.^ But  where  a  house  has  lights  which  have  existed 
twenty  years,  or  ancient  lights;  the  erection  of  another  which 

"  8  K6nt,  458-4.  Taplin  v,  Jones,  11  H,  L.  Cas.  (Clark) 

*  Co.  Lit.  144  b;  lb.  2  a;  KeviPs  case,    290. 

7  Co.  84  b.  «  Tharston  v,  Hancock,  12  Mass.  220. 

*  Palmer  V.  Fletcher,  1  Ley.  122.  See  See  Symmes  v.  Drew,  21  Pick.  278; 
Rogers  v.  Sawin,  10  Gray,  876}  Lavilli-  Turner  v,  Sheffield,  &o..  10  Mees.  &  W. 
bevue  v.  Cosgrove,    18  La.  An.  828;  425;  Duke.  &c.  e.  Tennant,  10  £ng.  L. 

and  £qu.  287. 

(a)  The  seryitnde  of  light  and  Might  clauses  consolidation  act,  1845,  requiring 

is  continuous  and  apparent^  and  may  be  them  to  summon  a  Juiy  to  assess  the 

imposed,  by  the  owner  of  two  lots,  on  amount  of  compensation  due  to  him  for 

one  in  favor  of  the  other.    Cleris  v.  Tie-  the  injury  to  his  property;  and,  on  their 

man,  15  La.  An.  816.  failure  to  do  so,  sued  them  for  the  pen- 

A  company,  established  by  private  act  alty.    Held,  the  action  was  not  main- 

of  Parliament  for  the  erection  of  a  hotel,  tainable..  this  act  not  being  incorporated 

having  in  the  course  of  their  works  ob-  either  expressly  or  by  implication  into 

structed  certain  ancient  lights  of  the  the  private  act.    Wale  o.  Westminster, 

plaintiff,  the  latter  gave  them  notice,  Sec,  8  C.  B.  (N.  S.)  276. 
wider  section  sixty-eight  of  the  lands 
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obstiiicts  them  is  ground  for  an  action  on  the  case  or  an  injnno* 
tion  in  chanc6ry(a)  And  a  declaration,  for  an  injury  to  the 
reversion  by  obstructing  ancient  lights,  is  sufficient,  if  it  show 
an,  obstruction  which  may  injure  the  reversion,  eitheV  by  its 
being  permanent,  or  by  its  operating  in  denial  of  the  right. \i) 
The  privilege  includes  not  merely  what  is  necessary  for  purposes 
of  business,  but  all  which  has  been  actually  enjoyed.' 

.  §  5.  The  enjoyment  of  lights  for  twenty  years  raises  a  con- 
clusive presumption  in  favor  of  the  right,  unless  contradicted.^c) 
But  such  use  does  not  bind  the  owner  of  adjoining  land,  or  pre- 
clude him  from  building  so  as  to  stop  these  lights,  unless  the 
use  was  adverse,  under  a  claim  of  right,  and  with  knowledge  of 
their  existence,  raising  the  presumption  of  a  grant.  The  occu- 
pation of  his  land  by  a  tenant  is  no  sufficient  ground  for  imply- 

*  Metropolitan,  Sec.  v.  Petcb,  6  G.  B.  '  Wright  v.  Freeman,  5  Har  &  J.  477; 
(S.  S.)  604.  12  Mass.  220;  Story  v,  Odin,  lb.  157. 

*  Yates  o.  Jack,  Law  Rep.  (Eng.)  Eqa. 
1866,  Apr.  &  Maj,  p  295. 

(a)  But  no  injunction  will  be  granted  them,  althongh  by  the  verbal  permission 

against  a  lessee's  obstructing  lights  in  of  a  third  person.    Corporation  v.  Pew- 

the  house  leased,  unless  the  injury  would  terer,  2  Moo.  &  R.  409.    Under  the  pru- 

be  irreparable  or  incapable  of  compensa-  vision  of  the  same  act.  that  a  use  f<»r 

tion.    Atkins  v.  Cbilson,  7  Met.  898.  this  period  shall  give  a  title,  notwith- 

Where  ancient  lights  are  obstructed  standing  any  inconsistent  local  custom, 

by  the  erection  of  a  Asnce,  in  a  place  is  included  a  custom  in  London  to  darken 

claimed  by  the  proprietor  of  the  lights  windows  by  building  upon  an  old  founds- 

as  a  public  highway;  equity  will  not  order  tion.    Salters',  &c.  v.  Jay,  8  Ad.  &  £1. 

a  perpetual  ii^unction  against  the  party  (N.  S.)  109* 

erecting  such  fence,  till  it  has  settled  by  If  the  occupier  of  a  house  pay  rent, 

a  trial  at  law,  whether  the  place  is  a  under  a  parol  agreement,  to  the  owner 

bighway^  or  is  on  the  respondent's  own  of  the  adjoining  land,  for  the  liberty  of 

land.    Irvin  v.  Dixion,  9  How.  -10.    It  keeping  windows  open,  looking  upon  the 

seems  a  temporary  injunction  might  issue,  land;  after  twejity  years'  enjoyment  of 

if  there  were  danger   of  irremediable  the  tights,  he  will  acquire  the  right  to 

ji^jury  to  the  plaintiff's  property.    lb.  such  enjoyment,  and  the  owner  of  the 

{by  In  Illinois,  in  an  action  for  ob-  land  cannot,  after  that  period,  obstruct 

structing  air  and  light  to  the  windows  of  such  lic^ts,  as  the  payment  of  the  reui 

a  house,  the  declaration  need  not  pre-  is  not  an  interruption  under  the  statute, 

scribe  for  ancient  lights,  but  the  common  2 &  8  Will.  IV,  c.  71.  sec.  8.    Plasterers, 

law  prescription,  for  use  and  enjoyment  &c.  v.  Parish,  &c.,  6  Eng.  Law  and  £q. 

for  a  time  whereof  the  memory  of  man  481. 

runneth  not  to  the  contrary,  may   be  The  custom  of  London,  which  autho- 

shown  in  evidence*    Gerber  v.  Grabel,  rized  the  raising  of  a  building  on  an  old 

16  111.'  217.  foundation,  so  as  to  obstruct  the  passage 

(c)  By  St.  2  &  8  Wm.  lY,  ch.  71,  of  light  and  air  through  the  ancient  win- 

twenty  years'  use  gives  a  title  to  lights,  dows  of  a  neighbor's  house,  is  abrogated 

unless  there  be  an  interruption  of  one  by  §  8  of  St.  2  and  3  Will.  IV.  c.  71. 

year.    Flight  v.  Thomas,  11  Ad.  &  £1.  Merchant  Tailors'  Co.  s.  Truscott,  84 

688.    Under  the  same  act,  the  use  of  Eng.  Law  and  £q.  618. 
lights  for  twenty  years  gives  a  title  to 
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mg  this  knowledge.*  But  whore  the  servitude  of  light  in  favor 
of  an  adjoining  estate  is  apparent,  and  necessary  for  the  use  and 
occupation  of  the  dwelling  thereof,  the  purchaser  of  the  lot  on 
'which  it  is  established  will  be  held  to  have  known  of  its  exists 
ence,  and  bound  to  take  the  lot  subject  thereto.' 

§  6.  Chancellor  Kent  remarks,  that  the  English  doctnne  as  to 
ancient  rights  can  hardly  be  regarded  as  applicable  to  narrow 
lots  in  the  new  and  growing  cities  of  this  country.  The  effect 
of  the  rule  would  be,  greatly  to  impair  the  value  of  vacant  lots, 
or  those  having  low  buildings  upon  them,  in  the  neighborhood 
of  other  buildings  more  than  twenty  years  old.'(a) 

§  7.  There  is  one  case,  where  the  law  protects  the  enjoyment 
of  lightS)  though  not  ancient.  If  a  man  owning  a  house  and 
adjoining  land  sell  the  former,  he  cannot  in  deroffation  of  his 
grant  erect  upon  the  latter  any  building  which  will  obstruct  the 
lights  of  the  house.  The  principle  is  thus  stated  by  Lord  Holt: 
"  If  a  man  have  a  vacant  piece  of  ground,  and  build  thereon  a 
house  with  lights,  and  lets  this  hou^e  to  another;  and  after- 
wards he  builds  on  a  contiguous  piece  of  ground,  or  lets  the 
contiguous  ground  to  another,  who  builds  thereon,  to  the  nuisance 
of  the  lights  of  the  first  house,  the  lessee  of  the  first  house  shall 
have  an  action  on  the  case  against  such  builder,  &c.;  for  the  first 

'  Daniel  v.  North,  11  E.  872;  Rogers       *  Dnrell  v.  Bolsblane,  1  La.  An.  407. 
V.  Sawin,  Law  Rep.,  Juae,  185S,  p.  105,        '  8  Kent,  446,  n.$  (Hoy  v.  Sterrett,  2 
Mass.  S.  J.  G.  Watts,  831.) 

(a)  In  Connecticnt,  an  adverse  right  fng  snch  lights  by  buildings  erected  on 

to  lights  and  windows  cannot  be  acquired  his  own  land.    Pierre  v.   Fernald,  26 

by  use  in  any  city.    St.  1846,  85.    So,  Maine,  486. 

in  Massachusetts,  without  restriction  to  Bnt  If  the  person  so  putting  out  win- 
cities.  St.  1852,  826.  It  is  doubted,  dows  could  acquire  the  right  to  maintain 
whether  the  enjoyment  of  air  and  light  them  unobstrncted  by  use,  he  could  not, 
over  the  land  of  another  is  an  easement  while  he  himself  was  In  the  possession  of 
in  his  land,  by  the  laws  of  New  York,  the  adjoining  land  as  tenant  of  the  owner. 
Bank,  Stc.  «.  Americans,  4  Sandf.  Ch.  lb.  See  Rev.  Sts.  c.  147,  sec.  14. 
438.  In  Louisiana,  the  erection  of  a  veraii- 

So,  in  Maine,  a  party  may  legally  erect  dab  of  the  same  width  with  the  street, 

a  building  upon  his  own  land,  immedi-  in  front  of  one's  house,  is  not  aninfringe- 

ately  adjoining  the  land  of  another,  and  nicnt  of  the  rights  of  the  owner  of  the 

put  out  windows  overlooking  the  latter;  adjoining  tenement,  and  cannot  be  com- 

and  a  continuance  of  the  use  of  such  plained  of  as  in  violation  of  the  articles 

windows,  uninterrupted  for  twenty  years,  of  the  civil  code  regulating  the  servitudes 

will  not  give  him  any  additional  right,  so  of  light  and  view.    Durant  «.  Kiddell, 

that  he  can  maintain  an  action  against  the  12  La.  An.  746. 
owner  of  the  a^oining  land  for  obstruct* 

12 
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house  was  granted  to  him,  with  all  the  easements  and  delights 
belonging  to  it."  ^  Hence,  in  an  old  case,  where  the  defendant 
built  a  house,  and  let  to  the  plaintiff,  and  would  then  go  to  stop 
up  the  lights;  held,  he  was  liable,  as  for  a  nuisance.*  And  this 
principle,  it  is  to  be  observed,  is  applicable,  not  only  to  the 
vendor  of  two  adjoining  estates  himself,  but  to  a  purchaser  from 
him  of  the  land  upon  which  the  building  is  erected  that  obstructs 
the  lights.  The  earliest  case  upon  the  subject  was  of  this  latter 
description.  A  man  erected  a  house,  and  then  sold  it  to  one  per-" 
son,  and  the  adjoining  land  to  another,  who,  with  piles  of  timber, 
obstructed  the  lights  of  the  house.  It  was  held,  that  an  action 
would  lie.^(a)    But  where  the  vacant  land  is  sold  first,  and  the 

"  Palmer  v.  Fletcher,  1    LeV.    122}  •  Cox  v.  Matthews,  1  Vent.  287. 

Swansborough  v.  Coventry,  0  Bing.  805;  '  Palmer  v.  Fletcher,  (one  jadge  dis* 

Story  V.  Odin.  12  Mass.  167;  Rosewell  senting,)  1  Lev.  122. 
V.  Pry  or,  6  Mod.  116. 

(a)  The  dwelling-house  of  the  plain-  Joining,  and  A  leased  to  the  plaintiff  for 
tiff,  and  the  lot  of  the  defendant,  upon  vears.  A  condition  of  sale  provided, 
which  the  building  complained  of  was  "  that  the  several  dwelling-houses,  areas 
afterwards  erected,  w«re  sold  at  auction  in  front  of  each  house,  paved  terrace, 
at  the  same  time,  to  the  plaintiff  and  de-  carriage  ground,  and  void  ground,  should 
fendant  respectively.  The  house  was  con-  be  immediately  laid  out,  and  formed  at 
veyed  to  the  plaintiff  '*  with  all  the  ligkU,  the  expense  of  the  purchasers,  accord- 
easements,  rights,^'  &c.,  and  bound^  on  ing  to  the  plan,  (which  was  produced  at 
the  east  by  a  piece  of  ground,  described  the  sale,)  and  that  there  should  be  no 
in  the  particulars  of  sale,  as  a  piece  of  coach-hou^e,  stable  or  other  building  on 
freehold  building  ground^  purchased  by  the  north  side,  more  than  twenty  feet  high, 
A,  the  defendant.  Till  within  a  year  of  nor  any  shops  or  dwelling-houses  erected 
the  sale,  a  one  story  building  had  stood  on  said  gardens;  and  tlie  ^hoie  to  be 
upon  the  defendaut's  ground,  which  ob-  completed  within  two  years  from  the  day 
structed  the  lower  windows  of  the  dwell-  of  sale."  Alter  two  years,  the  dcfend- 
iog-bouse;  but  a  year  previously  it  had  ant  erected  an  additional  room  at  iho 
been  pulled  down.  The  defendant  having  back  or  north  side  of  his  house,  one  side 
built  a  house  which  obstructed  both  the  of.  which  was  formed  by  carrying  up  his 
lower  and  upper  lights  of  the  plaintiff;  part  of  the  wall  which  separated  the 
held,  the  autliority  to  obstruct  the  plain-  gardens  behind.  The  wall  was  so  bnilt, 
tiff's  lights,  given  by  the  terms  building  as  to  incline,  as  it  extended,  from  the 
ground,  must  be  confined  to  such  a  build-  defendant's  garden,  towards  the  plain- 
ing as  before  stood  upon  the  defendant's  tiff's,  making  an  acute  angle  with  the 
ground;  and  that  the  latter  was  bound  back  of  his  house,  and  diminishing  his 
to  have  made  inquiry  as  to  the  extent  of  light.  The  plan  did  not  specify  the 
his  rights.  Swansborough  v,  Coventry,  height  of  the  garden  wall,  nor  was  it 
9  Bing.  805.  built  at  the  time  of  sale.    At  the  time 

A  range  of  buildings  was  begun  to  be  of  sale  the  spaces  intended  for  back  win- 
built  on  speculation  at  Clifton,  called  the  dows  were  actually  opened  in  the  walls. 
Royal  Yorle  Cretcent;  but  the  building  Held,  this  purchase  musl  be  regarded  as 
was  afterwards  discontinued.  They  were  subject  to  the  implied  condition  that  the 
afterwards  put  up  at  auction  under  cer-  windows  should  not  be  obstructed;  and 
tain  printed  conditions,  and  a  part  of  that  this  condition  was  binding  not  only 
jthem  sold;  and  subsequently  the  remain-  upon  the  original  owner,  but  upon  his 
der  was  sold  in  lots.  A. purchased  one  lessees;  that  the  height  of  the  walls  was 
house,  and  the  defendant  another,  ad-  to  be  regulated  by  mutual  convenlenct^ 
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building  having  lights  afterwards,  by  the  same  vendor,  it  is 
left  doubtful  upon  authority  whether  the  above  principle  applies. 
In  the  early  case  of  Palmer  v.  Fletcher,  Kelynge,  J.,  (who  dis- 
sented,) said  that,  in  such  case,  the  lights  might  be  stopped; 
but  Twysden,  J.,  the  contrary,  and  cited  a  case  so  adjudged. 
But  all  agreed  that  the  principle  does  not  apply  to  a  stranger.^ 
And  it  does  not  apply,  where,  there  being  several  owners  to  each 
lot,  some  but  not  all  of  them  are  part  owners  of  both  lots.'^ 
Nor  is  it  extended  beyond  the  case  where  two  interfering  build- 
ings are  claimed  under  one  grantor.(a) 

§  8.  The  right  to  lights  depends  upon  occupancy.  Hence,  if 
the  proprietor  abandon  such  occupancy,  absolutely  and  decisively, 
manifesting  no  intention  to  resume  it,  in  reasonable  time,  he 
loses  his  right  in  less  than  twenty  years.     Thus,  if  he  build  a 

'  1  Lev.  122.  *  Cherry  v.  Stela,  11  Md.  1. 

and  neither  partj  conld  raise  his  wall  so  atrnctlng  B's  windows.  Blanchard  v. 
high  as  to  ohstruct  another's  ligiit;  that  Bridges,  5  Nev.  &  M.  667. 
the  defendant  conid  not  rightfnlly  go  A  licenses  B  to  build  to  the  extremity 
beyond  the  object  of  a  garden  wall;  and  of  B's  ground,  adjoining  A's, ' reserving 
that,  nnder  the  circumstances,  the  short  to  himself  the  right  of  building  to  the 
period  of  the  *plaintitf 's  eijoyment  was  extremity  of  his  own  ground,  at  pleas- 
Immaterial.  Compton  V.  Richards,  1  ure.  A  may  thus  build  within  twenty 
Price.  27.  years,  though  he  thereby  renders  B's 

In  1795,  the  town  of  Boston  sold  to  A.  house  damp,  dark  and  untenantable.  lb. 

the  plaintiff,  a  lot  of  land,  upon  which  It  has  been  suggested  (sec.  6)  that  the 

was  a  two-Bt4)ry  building,  with  a  door  in  common  law  upon  this  subject  has  not 

each  story,  opening  into  a  vacant  lot  of  been  adopted  in  all  its  strictness  in  this 

the  town,  which  was  encompassed  by  the  country.    It  Is  said  that  it  was  inappli- 

plaintiff's  buildings,  and  other  buildings  cable  to  the  condition  of  the  country 

of  the  town,  but  was  open  on  the  side  when  settled  by  the  colonists,  and  formed 

facing  the  market.    The  yard  was  nsed,  no  part  of  the  law  in  force  here  on  the 

by  permission,  by  the  occupants  of  the  10th  of  April,  1775.    Myers  v.  Gemmelj 

buildings,  for  purposes  of  storage  and  10  Barb.  687.    And  this*  change  of  the 

passage.    A  erect^  upon  his  land  a  new  common  law  doctrine  has  been  applied 

building,  upon  the  same  foundation,  and  in  the  case  last  considered,  of  successive 

having  the  same  doors  and  windows,  with  grants  by  the  same  grantor, 

the  old  one.    In  1812,  B.  the  defendant,  An  owner  of  ttvo  adjoining  lots  in  the 

purchased  the  vacant  ground,  and  erec-  city  of  New  York,  A  and  B,  upon  one 

ted  a  building,  which  obstructed  the  air  of  which,  A,  was  a  building,  deriving  its 

and  light  of  A's  doors  and  windows,  light  and  air  over  and  through  an  open 

Held,  A  might  maintain  an  action  against  space  in  the  rear  of  B,  into  which  the  win- 

B.     Story  v.  Odin,'  12  Mass.  167.  dows  of  A  opened  and  looked;  leased  A 

(a)  A  was  party  to  a  deed,  which  for  years,  with  its  appurtenances,'withoilt 

conveyed  to  B  a  bouse  with  windows,  reserving  a  right  to  build  on  B,  or  stop  or 

adjoining  land  of  A.,  and  by  this  deed  A  darken  the  windows  of  A,  and  afterwards 

conveyed  a  part  of  this  adjoining  land  built  a  house,  covering  the  whole  open 

to  B.    He  also  witnessed,  without  objec-  space  of  B,  darkening  the  windows,  and 

tion,  the  erection  of  the  house.    Held,  excluding  the  light  and  air  from  A.   Held, 

this  transaction  involved  no  license  or  not  in  derogation  ofhis  own  grant,  and  he 

covenant,  which  prevented  A  from  6b-  could  not  be  restrained  by  injunction.  lb. 
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blank  wall  to  his  house,  where  the  lights  formerly  existed,  this 
is  an  abandonment  which  wholly  extinguishes  his  titleJ(a)  So 
the  right  to  •ancient  lights  may  be  lost  by  the  mode  of  enjoying 
them.  Thus  A  had  a  bam,  in  the  side  of  which,  adjoining  B's 
land,  were  openings,  by  which  the  bam  was  chiefly  lighted.  A 
converted  the  building  into  a  malt-house,  and  the  openings  into 
windows.  B  erected  a  fence  before  them,  which  obstructed  the 
light.  In  an  action  by  A  against  B,  held,  B  might  prove  that 
the  change  in  A's  mode  of  enjoying  the  light  had  been  prejudi- 
cial to  B.2(ft) 

^  9.  In  regard  to  the  parties  who  are  liable  for  the  injury  of 
obstructing  lights,  it  has  been  held  that  the  original  contractor 
for  the  building  which  creates  the  obstruction,  and  a  clerk,  who 
superintended  the  erection,  and  directed  the  workmen,  may  be 
joined  in  suit.' 

\  10.  It  has  sufliciently  appeared,  and  this  is  the  latest  doc- 
trine, that,  to  maintain  an  action  in  reference  to  light,  there  must 
be  an  injury.^  With  respect  to  the  amount  of  injury  caused  by 
obstmcting  ancient  lights,  the  question  is,  whether,  in  consc^ 
qucnce  of  the  obstruction,  the  plaintiff  has  less  light  than  before, 
to  so  considerable  a  degree  as  to  injure  his  property  in  point  of 
value.    The  loss  of  a  look-out  or  a  prospect  is  not  sufficient 

^  Moore  v.  Rawson,  8  Barn.  &  Or.  882.       *  Clarke  v.  Clark,  Law  Rep.  (Eng.) 

*  Garritt  v.  Sharp,  8  Ad.  &  £1.  825.       Eqn.,  Jan.  '66,  p.  16. 

•  Wilson  r.  Peto,  6  Moo.  47. 

« 

(a)  A,  the  plaintiff,  was  owner  of  a  adjoining  his  own,  expressly  stlpulatingi 

house,  in>which  there  were  ancient  win-  that,  if  B  shall  alter  the  buildings  or 

dows.   A's  predecessor,  C,  blocked  them  erect  new  ones,  he  shall  not  build  nearer 

up;  and  they  continued  blocked  up  for  than  a  certain  line  to  the  tenement  of  A, 

nearly  twenty  years.    B,  the  defendant,  but  prescribing  no  limit  as  to  height;  B 

purchased  the  adjoining  land,  and  pro-  may  lawfully  increase  the  height  of  his 

posed  to  build  upon  it.    A,  by  way  of  as-  building,  though  he  thereby  interrnpts 

sorting  the  right  to  the  light,  opened  his  the  access  of  light  and  air  to  the  windows 

ancient  windows.    B  obstructed  them,  of  the  other  house.   Atkins  v.  Bordman, 

Held,  the  right  to  the  light  continued,  2  Met.  457. 

unless  C  had,  in  blocking  up  the  win-  An  action  will  not  lie  for  the  obstmc- 

dows,  manifested  an  intention  of  perma-  tion  of  ancient  lights,  the  position  of 

neutly  abandoning  it,  or  unless  the  lights  which  has  been  so  altered  by  rebuilding 

had  been  kept  so  closed,  as  to  lead  the  within  twenty  years,  that  the  defendant 

defendant  to  alter  bis  position,  in  the  could  not  obstruct  such  portions  of  the 

reasonable  belief  that  the  lights   had  lights  as  were  unprivileged,  withont  at 

been  permanently  abandoned.    Stokoe  «.  the  same  time  obstructing  the  privileged 

Singers,  8  Ellis  Jc  B.  81.  portions.  Hutchinson  v.  Copestake,  8  0. 

(6)  Where  A  conveys  to  B  a  tenement  B.  (N.  S.)  102;  9  C.  B.  (N.  S.)  868. 
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To  sustain  the  action,  there  must  have  been  a  considerable  ob- 
struction of  light,  and  not  the  mere  taking  off  a  ray  or  two. 
Evidence  may  be  offered,  of  a  change  in  the  angle  at  which  the 
light  enters  the  rooms,  in  consequence  of  the  obstructionJ(a) 
Where  a  party,  who  has  a  right  to  the  access  of  light  and  air 
through  ancient  windows,  makes  an  alteration  in  the  size  of  his 
windows,  so  as  to  exceed  the  limits  of  his  ancient  rights;  he 
thereby  acquires  nothing  in  addition  to  his  former  right:  and, 
if  the  excess  cannot  be  obstructed  by  his  neighbor,  in  the  exer- 
cise of  his  lawful  rights  on  his  own  land,  without,  at  the  same 
time,  obstructing  the  ancient  right;  such  party  must  be  consid- 
ered as  having,  by  his  own  act,  suspended,  and  lost  for  the  time, 
his  former  right."(fi) 

§  11.  If  the  claim  to  lights  is  made  by  virtue  of  a  license, 
such  license  will  be  construed  strictly  by  its  terms.  Thus,  A 
having  a  house  which  he  was  altering,  his  wife  wrote  to  B,  the 
owner  of  adjoining  grounds,  as  follows:  '*  Before  the  last  coat 
of  paint  is  put  on  the  side  wall,  we  wish  to  place  a  window  in 
it,  and  it  can  be  finished  more  neatly,  with  your  permission,  to 
place  the  necessary  ladder,  Ac.  The  motive  for  doing  this  is, 
that  I  should  gain  a  more  cheerful  view,''  &c.  B  answered, 
*'  you  are  welcome  to  place  a  ladder  in  my  grounds,  near  your 
house,"  taking  care  not  to  injure  the  shrubs.    A  made  the  win- 

'  Pringle  v.  Wernhftm,  7  Garr.  &  P.       *  Renshaw  «.  Bean   10  Eng.  Law  and 
877,;  Wellfl  v.  Ody,  lb.  410;  Parker  v.    Eqa.  417. 
Smith,  6  lb.  48S.    See  Embrey  v,  Owen, 
4  Eog.  L.  &  Equ.  466. 

m 

(a)  Where  A  had  enjoyed  a  window  to  A,  also  rebuilt  and  raised  his  prem- 
more  than  thirty  years,  with  an  outside  ises,  within  twenty  years  after  the  re- 
shutter  to  close  it,  and  a  propoited  erec-  building  of  A's  house,  and  thereby 
tion  would  obstruct  the  light  and  the  obstructed  the  windows  in  the  upper 
shutter;  a  bill  for  an  injunction  was  dis-  story  of  A's  house,  as  well  as  those  in 
misted.    Wilson  v.  Cohen.  Rice,  80.  the  lower  stories.    Held,  in  an  action 

(6)  A,  being  the  owner  of  a  house  in  against  B  for  this  obstruction,  that  B  was 

which  there  were  ancient  windows,  re-  justified  in  so  obstructing  the  new  lights, 

built  it  within  twenty  years,  and  in  so  and  that  A  could  not  complain  that,  as 

doing  raised  it  a  story,  putting  windows  a  necessary  consequence,  the  privileged 

in  the  new  story,  and  altered  the  posi-  windows  wore    also   darkened.     Held, 

tion  of,  and  enlarged  the  lower  windows,  also,  that  this  defence  was  well  raised, 

so  that  portions  of  them  occupied  spaces  under  a  traverse  of  the  plaintiff's  right 

where  there  had  before  been  no  aper-  to  the  windows.    Renshaw  v.  Bean.  10 

tnre.    B,  who  occupied  a  house  sepa-  Eng.  Law  &  Eqa.  417« 
rated  from  A's  by  a  passage  belonging 
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dow,  B  being  absent  at  the  time.  B  afterwards  wrote  to  A, 
expressing  his  dissatisfaction,  and  erected  a  wall,  which  obstructed 
the  light  and  air  of  the  window,  and  which  A  threw  down.  Held, 
the  letter  of  A's  wife  asked  for  a  license  only  to  place  a  ladder 
in  B's  grounds,  and  the  letter  of  B  merely  gave  permission  so 
to  do;  that,  although  there  might  be  a  view  to  an  ulterior 
object,  it  was  not  to  be  presumed  that  B  approved  of  that 
object,  not  knowing  its  nature  and  extent,  the  dimensions  or 
situation  of  the  proposed  light;  but  that  B's  subsequent  letter, 
written  after  the  making  of  the  window,  had  no  bearing  upon 
the  case.^ 

§  12.  In  addition  to  the  more  common  kinds  of  easements 
already  j^reated  of,  is  the  class  of  urban  and  rural  serviivdea; 
which,  although  recognized  by  the  common  law,  are  said  to  be 
chiefly  illustrated  and  explained  by  the  ciyil  law.^ 

§  13.  One  of  the  class  of  urban  services^  is  the  right  of  sup- 
p(yi*t;  by  which  one  man,  either  by  contract  or  prescription, 
claims  to  rest  the  timbers  of  his  house  upon  the  walls  of  another 
adjoining  Owner.^. 

^  14.  Another  service  is  the  right  of  drip,  by  which  the  water 
is  allowed  to  fall  from  the  house  of  one  upon  the  land  of 
another; (a)  and  the  right  of  drain,  that  is,  of  carrying  water 
through  another's  land.^(6) 

>  Brfdge8v.B1anchard,lAd.fcE1.686.        '  lb. 
■  8  Kent.  486.  *  lb. 

(a)  "Among  the  nrban  Berritndes  to  the  waU  of  the  defendant's  adjoining 
which  land  was  subject  by  the  civil  law,  building;  the  plaintiff  cannot  recover  for 
and  which  could  be  acquired  only  like  damage  caused  by  the  falling  of  such 
other  casements,  were  sWlicidium,  or  the  wall  upon  his  building.  Martin  v.  Simp- 
right  to  have  water  drop,  and  Jlumen,  or  son.  1  Allen.  102. 
the  right  to  have  it  flow  in  a  stream  The  right  of  drip,  depending  on 
through  a  spout  or  conduit,  from  a  roof  twenty  years'  use,  is  a  question  for  the 
or  other  structure  upon  adjoining  prem-  jury.  Carbrey  v.  Willis,  7  Allen,  864. 
ises.''  Per  Bigelow,  Ch.  J.,  Martin  v»  A  reversioner  may  maintain  an  action 
Simpson,  6  Allen,  104.  against  one  who  erects  upon  his  houso 

If  the  roof  of  the  building,  occupied  by  eaves  and  a  pipe  overhanging  and  con- 

the  plaintiff  as  tenant,  was  so  construct-  ducting  water  upon  land  occupiedby  tlie 

ed,  that  the  water,  which  fell  and  accu-  plaintiff's  tenant.    Tucker  v.  Newman, 

mnlated  thereon,  was  projected  there-  4  Per.  &  Dav.  14;  11  Adol.  &  £11.  40. 
from,  so  as  to  be  thrown  over  the  line  on        (6)  The  owner  of  two  adjoining  mcs^n- 

the  plaintiff's  occupation,  and  in  and  ages  and  lots,  one  occupied  and  the  other 

upon  the  premises  of  the  defendant,  in  leased  by  him,  constructed  a  drain  from 

such  quantities  and  in  such  manner,  as  one  through  the  other  into  a  cominoa 

to  weaken,  impair,  or  in  any  way  injure,  sewer,  and  suffered  his  tenants  to  ase  it 
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§  15.  These  servitudes  or  easements  must  be  created  by  the 
owner,  and  one  tenant  in  common  cannot  establish  them  without 
consent  of  the  others.  The  exercise  of  them  may  be  limited 
to  certain  times.  Thus,  the  right  of  drawing  water  from  a 
neighbor's  well  may  be  confined  to  certain  hours;  or  a  right  of 
passage  to  a  part  of  the  day.^ 

^16.  Party- walls  constitute  another  class  of  easements. 

^  17.  Where  such  wall  exists  between  two  buildings,  belong- 
ing to  different  persons,  if  one  of  them  takes  it  down  with  his 
building,  he  must  re-er^ct  it  in  reasonable  time  and  with  the 
least  inconvenience.  The  other  owner  shall  contribute  to  the 
expense,  if  the  wall  required  repairs;  but  he  cannot  be  charged 
with  the  expense  of  a  wall  more  costly  than  the  former  one.^ 

^  18.  The  owners  of  a  party  wall,  built  at  joint  expense,  are 
not  tenants  in  common,  but  each  owns  his  own  land,  with  a  right 

*  8  Kent,  436.  Pick.  688;  Mnrlyv.  M'Dermott,  8  Ad. 

'  lb.  486-7.    See  Weld  v.  Nichols,  17    &  £11.  138. 

more  than  ten  years.     He  afterwards  of  the  easement  of  a  drain  through  A, 

sold  the  adjacentlots  to  different  j>er8ons  unless  absolutely  necessary  to  the  use  of 

at  the  same  time,  not  mentioning  in  the  A,  and  in  use  at  the  time.    Garbrey  v. 

deeds  any  right  of  drain.    Held,  one  of  Willis,  7  Allen,  864. 

the  purchasers  might  close  up  the  drain  The  occupant,  not  the  owner  of  land, 

of  the  other's  lot  which  passed  over  his  is  bound  to  repair  drains  and  sewers, 

land,  if  by  reasonable  labor  and  expense  Hence,  in  a  suit  by  an  adjoining  owner 

another  might  be  made  elsewhere.  for  non-repair  thereof,  the  declaration 

The  case  was  said  to  be  like  a  partition  must  allege  occupation  by  the  defendant, 

between  tenants  in  common,  where  each  Russell  v,  Shentun.  8  Ad.  &  £1.  (N.  S.) 

takes  his   estate  with  the  rights    and  449.    See  Bell  v,  Twentyman,  1  lb.  766. 

privileges    inherently   attached    to    it ;  A  right  to  empty  a  town  drain  upon  the 

rather  than  a  grant,  which  is  construed  land  of  an  individual  cannot  be  acquired 

most  strongly  against  the  grantor,  and  by  twenty  years'  use,  unless  the  drain  be 

carries  everything  necessary  to  the  bene-  one  and  the  same,  and  the  use  uninter- 

flcial  enjoyment  of  the  thing  granted,  rupted.    Enlarging,  deepening,  or  chang- 

Johnson  v.  Jordan,  2  Met.  284.  ing  the  course  and  termination  of  the 

A  verbal  license  is  not  sufficient  to  con-  drain  will  prevent  the  acquisition  of  such 

fer  the  easement  of  a  drain  in  the  land  right.    Cotton  v.  Focasset,  &c.,  18  Met. 

of  another  but  may  be  revoked  though  429. 

it  has  been  acted  upon.  So  one  who  enters  a  drain  from  his 

Thus,  in  1815,  A  cut  a  drain  in  the  cellar  into  a  town  drain,  which  fs  aft^r- 

land  of  B,  to  a  spring,  the  water  from  wards  enlarged,  deepened  and  varied  in 

which  he  appropriated  as  it  ran  through  its  course  and  termination;  and  who  sub- 

his  own  land.    In  1888  B  stopped  the  sequently  deepens  his  cellar,  and  lays 

drain.    Held.  thatB  wasentitMsotodo,  the  drain  therefrom  deeper  than  it  was 

no  right  having  been  acquired  by  user  before,  and  enters  it  into  the  altered 

or  length  of  possession.    Cocker  v.  Cow-  town  drain,  cannot  acquire  a  right  thus 

per,  1  Cr.  Mees.  &  Rose;  418.  to  drain  his  cellar,  by  a  use  of  the  town 

Where  the  owner  of  adjoining  estates,  drain  for  less  than  twenty  years  after 
A  and  B,  conveys  B.  the  lower  one,  with  '  the  alteration.    lb. 
warranty,  he  cannot  claim  a  reservation 
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to  use  the  wall,  which  he  may  enforce  by  action.(a)  Bat  the 
common  use  of  a  wall  is  jprima  facie  evidence  of  a  tenancy  in 
common.^ 

§  19.  Another  important  snbject,  connected  with  acyoining 
ownership  of  land  and  buildings,  ia  the  right  of  one  owner  to 

'  Matts  V,  Hawkins,  5  Tann.  20;  Cubitt  v.  Porter,  8  Bam.  fc  Gr.  267. 

(a)  As  to  the  right  of  support  in  caae  ing  its  purposes,  he  may  underpin  the 

of  a  party  wall,  see  Dowling  v.  Hennings,  fonndation,  sink  it  deeper,  and  increase, 

20  Md.  188.    Eqnity  will  restrain  by  in-  within  the  limits  of  his  own  lot,  the 

junction  the  alteration  of  an  ancient  thickness,  length  or  height  of  the  wall, 

party  wall.  Phillips  v.  Bordman,  4  Allen,  if  he  can  do  so  without  injury  to  tlie 

147.  building  on  the  adjoining  lot.    And  to 

Where  A,  the  owner  of  a  vacant  lot,  avoid  causing  such  injury,  he  may  shore 
contracts  for  the  erection  of  a  building  up  and  support  the  original  party -wall, 
thereon,  the  party-walls  to  belong  to  B,  But  he  cannot  interfere  With  it  in  any 
the  contractor,  A  has  the  legal  title  to  manner  without  the  consent  of  the  owner 
the  walls,  but  in  trust  for  B;  and,  if  A  of  such  building,  unless  he  can  do  so 
conveys  the  premises  to  a  bona  fide  pur-  without  injuring  the  building.  Ibw 
chaser  without  notice  of  B's  equity,  he  When  such  a  building,  at  the  time  it 
becomes  liable  to  B  immediately  for  the  is  injured  by  repairing  the  adjoining  one, 
value  of  the  party -walls  in  an  action  for  is  leased  for  a  term  unexpired,  to  a  ten- 
money  had  and  received.  Roberts  «•  ant  who  has  covenanted  to  surrender  at 
Bye,  6  Gas.  875.  the  end  of  his  term,  in  good  condition. 

One  who  purchases  with  notice  be-  reasonable  wear  excepted;  the  landlord 
comes  a  trustee  for  B,  like  A;  and,  if  can  only  recover  damages  for  the  injury 
ba  conveys  to  a  third  person,  without  to  the  structure  itself.  He  cannot  re- 
notice,  incurs  a  like  liability.  lb.  cover  anything  by  reason  of  its  enjoy- 
Since  the  (Penn.)  act  of  April  10, 1849.  ment  b^ing  made  less  beneficial  to  the 
the  righ  t  of  the  first  builder  in  a  party  wall  tenant .    lb . 

is  an  interest  in  the  realty,  and  will  pass  He  is  entitled  to  full  indemnity  for  the 

to  a  grantee  of  the  land,  notwithstand-  ii^ury  caused  to  the  reversion.    lb. 

ing  a  prior  unrecorded  bill  of  sale,  pur-  In  the  cities  of  Mew  York,  Philadel- 

porting  to  assign  the  party's  interest  in  phia  and  Washfngton,  party-walls  and 

the  wall.    Knight  v.  Beenken,  6  Gas.  buildings  are  specially  regulated  by  stat- 

872.  ute.    8  Kent,  488;   Penn.   St.  1888-9, 

If  the  owner  of  two  adjoining  lots  92.    As  to  the  effbct  of  a  city  autom 

erects  buildings  upon  them,  with  a  wall  upon  this  subject,  see  Bradbee  v.  Gover- 

partly  on  each,  to  be  used,  and  which  is  nors,  8(C.,  2  Dowl.  P.  G.  164. 

necessary,  as  a  support  to  both,  and  There  is  no  obligation  on  the  owners 

which  is  used  for  that  purpose  from  the  of  adjoining  building  lots  in  a  city,  to 

time  of  its  erection;  a  conveyance  of  unite  in  building  a  party-wall.    Sherred 

either  house  and  lot,  with  its  appurte-  v.  Gisco,  4  Sandf.  480. 

nances,  grants  an  easiement  for  the  sup-  If  the  owner  of  a  city  lot,  on  building 

port  of  the  house  so  conveyed,  in  so  upon  It,  place  half  of  the  wall  upon  the 

much  of  the  wall  as  stands  on  the  other  adjoining  lot;  the  owner  of  the  latter  is 

lot.    Eno  V.  Del  Veochio,  4  Duer,  58.  not  liable  to  contribute  towards  the  ex- 

After  such  grant,  and  a  continued  use  pense  ot  the  wall,  upon  his  subsequently 

of  such  wall  for  support  for  more  than  using.  In  his  own  erection,  the  part  which 

twenty  years,  neither  can  remove  the  stands  upon  his  own  land .    lb. 

wall,  nor  so  deal  with  it  as  to  render  it  Where  a  party-wall  jointly  built  by 

an  insufficient  support  for  the  other's  two  adjoining  owners,  one-half  on  the 

building,  without   his  consent.    If  he  land  which  each  owns  in  severalty,  is 

does,  he  is  liable  for  the  i^jury  caused  destroyed;  there  is  no  obligation  resting 

thereby.    lb.  upon  either  to  rebuild  it,  or,  to  unite  in 

If  either  wishes  to  improve  his  own  building  another  party-widl.    lb. 
premises  before  the  wall  has    become  The  parties,  uniting  in  building  a  party- 
ruinous,  or  incapable  of  further  answer-  wall,  at  their  mutual  expense,  do  not 
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take  down  his  building  and  excavate  the  soil,  or  to  do  the  latter 
act  alone. 

§  20.  The  ancient  rule  upon  these  subjects  is  as  follows:  If 
A  be  seised  in  fee  of  land  adjoining  land  of  B,  and  A  erect  a 
new  house,  a  part  of  which,  is  on  his  boundaries  next  to  B's 
land,  and  B  dig  his  land  so  near  the  foundations  of  A's  house, 
that  thereby  the  foundation  and  the  house  itself  fall  into  the 
pit;  jet  A  has  no  action  against  B,  because  it  was  his  own  fault 
that  he  built  so  near  B's  land;  for  he»  by  his  act,  cannot  hinder 
B  from  making  the  best  use  of  his  own  land.  But  it  seems  that 
a  man  who  has  land  next  a<^'oining  my  land  cannot  dig  his  land 
80  near  mine,  that  thereby  my  land  shall  go  into  his  pit.  Lord 
Tenterden  says,  that  the  owner  of  premises,  adjoining  those 
pulled  down,  must  shore  up  his  own  in  the  inside,  and  do  every- 
thing  proper  for  their  preservation.  But  the  omission  to  do 
this  does  not  necessarily  defeat  the  action,  if  the  work  be  done 
irregularly  and  improperly,  in  a  wasteful,  negligent  and  improvi^ 

thereby  become  tenants  in  common  of  next  lot)  held,  that  the  husband  and 
the  wall,  much  less  of  the  land.  his  creditors  were  entitled  to  the  corn- 
Each  owns,  in  severalty,  the  portion  pensation  for  using  such  walU  Oavida 
on  his  own  land,  but  with  right  to  pull  it  v.  Harris,  9  Barr,  ^1. 
down  without  the  other's  consent.  lb.  A  landlord  is  justified,  under  sec.  88 
A  party-wall  between  A  and  B,  built  of  the  Metropolitan  Building  Act,  18  and 
at  the  Joint  expense,  being  destroyed  by  19  Vict.,  ch.  122,  in  entering  premises  in 
fire,  A,  without  the  agreement  or  con-  the  occupation  of  his  tenant  from  year 
currence  of  B,  built  a  new  wall.  B  sub-  to  year,  and  pulling  down  and  rebuilding 
eequently  built  on  his  lot,  and  rested  his  the  party-wall  between  it  and  other  pre- 
beams  on  the  new  wall.  Held,  he  was  mises  belonging  to  him,  without  giving 
not  liable  to  contribute  to  the  expense  the  notice  required  by  sec.  85, — sach 
of  erecting  such  wall.  lb.  tenant  not  being  an  *^  owner''  within  the 
The  fact,  that  one-half  of  the  wall  interpretation  clause,  sec.  8;  and  it  is  no 
stands  upon  the  adjoining  lot  is  not  objection  that  he  has  neglected  to  give 
notice  of  any  lien  for  the  cost  of  its  erec-  the  notice  to  the  dfetrict  surveyor,  le- 
tion,  in  favor  of  the  neighborhig  owner,  quired  by  sec.  88.  Wheeler  v.  Gray,  S 
who  erected  it.    lb.  C.  B.  (N.  S.)  606. 

A,  who  bad  extended  a  party- wall,  Under  this  class  of  easements,  may 

sued  B,-*who  had  used  the  wall,  having  be  included  the  mutual  and  respective 

bought  the  lot  next  to  A,  though  after  rights  of  parties  in  an  open  and  public 

several  conveyances  of  A's, — ^for  half  the  space,  used  for  their  joint  accommoda- 

price  of  the  wall.    Held,  A's  right  to  tion.    It  is  held,  that,  where  two  persona 

recover  was  not  barred  by  the  act  of  own  two  lots  respectively,  bordering  on 

April  10th,  1849,  in  Pennsylvania,  which  the  inner  angle  of  a  public  square^  the 

paissed  the  rights  of  the  party-wall  to  privilege  of  erecting  steps,  porches,  cel- 

the  purchaser,  as  his  right  had  accrued  lar  doors,  8u3.,  upon  the  pavumeiit  of 

before  the  act  was  passed.    Danaaker  v.  the  square,  applies,  as  well  to  the  side 

Biloyi  2  Harris,  486.  as  to  the  front  of  each  lot,  but  cannot  be 

Where  a  husband  erected  a  house  on  exercised  by  one  so  as  to  obstruct  the 

land  conveyed  to  him,  and  his  wife  and  IVee  use  of  the  pavement  by  the  other, 

the  heirs  of  his  wife,  and  the  party- wall  Butt<er  o.  Fidler  1  Jones,  181. 
was  used  by  the  person  building  on  the 
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dent  manner,  so  as  unnecessarily  to  increase  the  plaintiff's  risk  J 
So,  where  the  owner  of  two  adjoining  lots  builds  upon  them, 
he  is  bound  to  use  proper  materials  and  reasonable  skill.  If  he 
does  not,  and  the  wall  falls,  upon  his  neighbor's  excavating  his 
own  lot,  using  reasonable  care,  no  damages  shall  be  recovered.^ 
Although  by  these  acts  the  other  building  is  injured  or  endan- 
gei*ed,  this  furnishes  no  ground  of  action,  provided  reasonable 
notice  was  given,  and  proper  care  used  in  the  operation,  which 
is  a  question  for  the  jury.  It  is  otherwise,  however,  where  an 
adjoining  owner  claipis  under  a  grant  or  an  ancient  or  prescrip- 
tive right  pertaining  to  the  building  or  the  foundation.  This 
title  limits  and  controls  that  of  his  neighbor.  So  where  the  wall 
of  the  house  taken  down  has  long  supported  the  beams  of  the 
other  house;  this  may  give  a  right  to  have  the  beams  inserted 
in  the  new  wall.^(a) 

*  Wilde  V,  Minsterley,  2  Rollo  Abr.  N.  G.  884;  Partridge  v.  Scott,  8  Hees. 
Trespass,  1,  pi.  1;  Walters  v.  Pfeil,  1  &  W.  220;  Bradbee  v,  GroverDors,  &c., 
Moo.  &  M.  862.*  See  Davis  v.  London,  2  Dowl.  P.  G.  164;  Davis «.  London,  Stc., 
&c.  1  Mann.  &  G.  799.  2  Nich.  &c.  808. 

*  Rickart  v,  Scott,  7  Watts,  460.    See  

Out  V.  Middleton,  2  Miles,  247;  Norris  *  In  a  note  to  this  case  it  is  suggested, 

«.  Adams,  lb.  887;  tThite  v.  Snyder,  lb.  that  where  an  injury  complained  of  woq14 

895.  have  had  no  existence  whatever,  had  it 

*  Peyton  v.  St.  Thomas,  be.,  9  Bam.  not  been  for  the  conduct  of  the  plaintiff, 
&  Gr.  725;  Massey  v.  Goyder,  4  Garr.  &  no  action  will  lie.  Otherwise,  where  the 
P.  161;  Wyatt  r.  Harrison,  8  Barn.  &  conduct  of  the  defendant  is  such,  that 
Ad.  871;  Jones  v.  Bird,  5  Barn  &  Aid.  ordinary  care  would  not  prevent  «asit 
887;  Rickart  v.  Scott,  7  Watts,  460;  injury,  though  the  amotmt  was  mainly 
Dodd  V.  Holme,  8  Nev.  &  M.  789;  1  Ad.  owing  to  the  plaintiff's  misconduct. 

8b  £11.  478;  Trower  r.  Ghadwick,  8  Bing,  . 

(a)  A  declaration    alleged  that   the  skill  in  the  operation,  as  would  prevent 

plaintiffs  were  possessed  of  a  vault,  and  injury  to  the  plaintiff.      Ghadwick  «. 

of  certain  wine  therein;  that  the  defend-  Trower,  8  Scott,  1;  6  Bing.  N.  G.  1. 

ant  was  about  to  pull  down  and  remove,  A  owned  a  building,  the  footing  of  one 

and  did  pull  down  and  remove,  certain  of  the  walls  of  which  supported  one  of 

other  vaults  and  walls,  next  adjoining  the  walls  of  an  adjoining  house,  belonging 

the  plaintiff's  vault;  and  therefore  was  to  B.    A,  being  about  to  pull  down  and 

bound,  in  the  event  of  his  not  shoring  up  remove  the  foundations  of  his  house, 

or  protecting  said  vault,  to  notify  tlw  notified  B  of  his  intention,  and  used 

plaintiffof  his  intentions,  that  the  plain-  reasonable   and   ordinary  care  in    the 

tiff  might  thereby  protect  his  own  pro-  work,  but  took  no  measures  to  preserve 

perty;  and  also  to  pulldown  and  remove  B's  building,  although  the  nature  of  the 

the  vaults  and  walls  with  such  care  and  soil  required  him  to  lay  the  new  founda- 

skill,  that  the  plaintiff  should  not  be  in-  tion  several  feet  deeper  than  the  old. 

jured  thereby.    Held,  the  defendant  was  Held,  A  was  not  liable  for  an  injury 

not  bound  to  shore  up  the  plaintiff's  hereby  caused  to  B's  house.    Massey  v. 

vault,  to  notify  him  of  his  intentions,  nor,  Groyder,  4  Garr.  fc  P.  161. 

in  the  absence  of  any  knowledge  on  his  Action  on  the  case  by  A,  the  owner  of 

part  as  to  the  existence  and  situation  of  a  leased  house,  against  B,  the  owner  of 

the  plaintiff's  vault,  to  use  such  care  and  the  afi^oinlng  house,  for  an  ii^ury  by  the 
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pnllnig  down  of  B'a  house.    It  appeared  the  excayation  had  been  completed,  had 

that  the  two  houses  were  very  old  and  do-  so  settled  as  to  leave  a  considerable  crack. 

Ajed,  and  the  party-wall  Mtween  them  The  proprietors  of  the  diurch  filed  a  bill 

weak  and  defectiTe.   For  some  time,  pieces  for  imunction,  stating  these  facts,  and  that 

of  timber  called  atruta  had  been  carried  the  church  was  in  great  danger  if  the 

across  H.  lane,  on  the  east  side  of  which  work  proceeded;  but  not  that  the  defend- 

B's  house  stood,  to  the  opposite  house  on  ant  was  improving  his  property  in  an  un- 

the  west  side  of  the  lane.    A's  house  ad-  reasonable  or  unusual  manner,  or  with  any 

joined  B's,  eastward ;  and  the  ttrut$f  in  intention  to  injure  tibe  church,  or  that  the 

sustaining  B's,  also  simported  A's.    When  plaintifi  had  any  claim  by  prescription  or 

B's  house  was  taken  down,  the  ttruU  were  grant  from  the  drfendant.    Upon  an  ap- 

necessarily  removed,  and  no  others  substi-  plication  to  dissolve  the  injunction  which 

tnted,  extending  from  A's  house,  to  the  nad  been  granted ;  held,  although  one  has 

house  across  the  lane,  nor  any  upright  a  right  to  the  use  of  his  land  in  the  situa- 

shores  placed  in  A's  house  to  sustain  the  tion  in  which  it  was  placed  bv  nature,  sur- 

flooFB  and  roof,  eidier  of  which  measures  rounded  and  protected  by  the  soil  of  the 

wofdd  have  answered  the  desired  end.   A's  adjacent  lots,  tnis  right  does  not  extend  to 

house  consequently  parted  from  the  house  artificial  erections.    The  injunction  was 

adioining  it  on  the  east,  became  unsafe  to  accordingly  dissolved.  Lasala  v.  Uolbrook, 

inhabit,  partly  fell  or  was  taken  down  and  4  Paige,  169. 

rebuilt.  B  gave  no  notice  that  he  was  In  1802,  A,  the  plaintiflT,  purchased  land 
about  to  pull  down  the  house,  but  both  par-  on  Beacon  Hill,  in  Boston,  which  had  a 
ties  knew  the  defective  state  of  the  houses,  rapid  declivity  on  all  sides.  In  1804,  he 
There  had  been  previous  discussion  be-  erected  a  bnck  dwelling-house  and  ont- 
tween  them,  especially  with  regard  to  the  houses  on  this  lot,  and  laid  his  foundation, 
party-wall,  and  the  statutoiy  notice  of  re-  on  the  western  side,  within  two  feet  of  his 
Duilding  it  had  been  given,  but  within  the  boundary  line.  The  inhabitants  of  Bos- 
time  fii^  B's  house  was  taken  down.  The  ton  then  owned  the  hill  west  of  A's  lot; 
taking  down  was  done  by  day,  and  A's  ten-  and,  in  1811,  sold  it  to  B,  the  defendant, 
ant  must  have  known  of  it.  Held,  in  the  B  levelled  the  hill,  by  digging  and  carry- 
absence  of  evidence  of  a  grant  to  A  of  a  ing  awa^  the  gravd,  within  five  or  six  feet 
right  to  the  support  of  the  adjoining  house,  of  A's  hue ;  and,  in  consequence,  by  rea- 
he  was  bound  m  law  to  make  use  of  shores  son  of  the  slope  of  the  hill,  the  earth  fell 
within.  Peyton  v.  Mayor,  &c,  9  Bam.  &  away,  leaving  A's  foundation  wall,  in  some 
C.  725.  places,  bare,  and  obliging  him,  for  safety. 

In  an  action  on  the  case  the  declaration  to  remove,  and  take  down  and  rebuild 

alleged  that  A  was  la^vfully  possessed  of  the  house.    B  was  notified  of  the  danger, 

a  dwelling-house,  ai^oining  a  dwelling-  and  that  A  would  claim  damages.    Held, 

house  of  B,  and  that  B  dug  into  the  soil  though  B  was  liable  for  Uie  direct  conse- 

and  foundation  of  the  latter  so  negligently,  quential  damage  to  A,  in  the  loss  oi^  or 

and  so  near  A's  house,  that  the  wall  of  injurv  to  the  uni,  he  was  not  answerable 

this  house  gave  way.    Upon  demurrer  to  for  the  adventitious  dama^  arising  from 

that  part  of  the  declaration  which  all^^  his  putting  his  house  in  a  dangerous  posi- 

the  digging  so  near,  &c.,  the  defendant  had  tion.     Thurston  v.  Hancocl^  12  Mass. 

judgment     The  auestion  was  stated  to  220. 

be,  whether,  if  one  builds  to  the  extremity  The  cases  above  stated  seem  to  settle 

of  his  own  land,  the  adjoining  owner  may  the  law  upon  the  subject  under  considera- 

dig  the  ground  there  so  as  to  remove  some  tion.     Thero  is  an  ancient  case,  which 

of  the  soil  which  supported  the  building,  seems  to  favor  a  different  doctrine. 

It  was  suggested,  that  if  the  building  were  A  brought  his  action  against  B,  declar- 

an  ancient  one,  or  if  it  did  not  increase  the  ing  that  he  was  seised  of  a  dwelling-house, 

wdght  upon  the  soil  of  the  party  erecting  iamy  built,  and  that  B  had  a  house  next 

it,  an  action  might  lie.    But  one  is  not  to  adjoining,  and,  in  making  a  cellar  under 

be  debarred  from  digginj^  his  own  soil,  be-  his  (B's)  house,  dug  so  near  to  tibe  foun- 

cause  his  neighbor's  wiU  then  become  in-  dation  of  A's  house  that  he  undermined 

capable  of  supporting  an  artificial  weight,  it,  and  one  half  of  it  fell.    Judgment  for 

"Wyath  o.  Harrison,  3  Bam.  &  Ad.  871.  the   plaintiff.      Slingsbv  v.    Barnard,    1 

Ay  the  owner  of  a  lot  within  six  feet  of  Boilers  R.  88.    Upon,  this  ancient  case  it 

Christ's  Church  in  New  York,  built  more  is  remarked,  12  M^s.  227,  that  die  right 

than  thirty-eight  years  before,  commenced  of  action  was  not  objected  to,  but  only  the 

the  erection  c^  a  ouilding  thereupon  to  be  form  of  declaring ;  and  that  the  report  is 

six  stories  high ;  and  was  sinking  the  foun-  very  short  and  unsatisfactory,  it  not  ap- 

dation  sixteen  fbet  deep,  and  ten  feet  lower  pearing  whether  B  dug  merely  on  his  own 

Aan  that  of  the  churcn.    The  wall  of  the  land,  or  whether  A's  house  was  on  a  new 

ehnrdi,  at  the  corner  opposite  to  which  or  an  old  foundation. 
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In  ft  reomt  EsgliBh  ctM,  Ae  ezoeption  where  bniMiny  have  been  grmted  in  Hmt 

to  the  rule,  ariain^  from  aoqoiesoenoe  on  present  sitaationy  hy  owners  of  adjeoeBt 

the  part  of  the  plaintifi;  was  considered.  tots,  or  by  those  under  whom  1he|r  hsn 

In  1803,  the  house  of  A,  the  plaintiff  derived  their  titi^  the  general  pnndph 

was  buUt  against  the  pine  end  wall  of  the  does  not  afjply;  but  theowner  of  uie  build- 

house  of  B,  the  defendant,  by  permiswop.  ing  is  entitled  to  full  proteetioo  agauut 

In  1829,  B  made  an  excaTadon,  in  a  care-  the  consequences  of  any  new  excavatioii 

less  and  unskilful  manner,  in  his  own  land,  or  alteration.    To  this  p<^t  he  dtes  ser- 

near  this  wall,  thereby  weakening  it  and  eral  English  cases,  all  of  which,  howevw, 

iii^ixiing  A's  house.     Held,  both  the  ex-  relate  to  Ifts  obttrueUan  ofUgku,  and  have 

press  pennisdon  and  the  long  aoquiesoenee  been  referred  to  under  that  head.    Pe^ 

Save  A  a  riffht  of  action;  and  that  the  haps,  br  analogy,  they  fully  sustain  tbo 

eclaration,  uleging  ownership  of  a  house,  QumceUor's  nosltion.     In  Thurston  t. 

belonging  to  and  supporting  which  were  Hancock  (18  Mass.  225),  Parker,  Ch.  J., 

certain  foundations,  was  w3l  supported,  places  the  analogous  exception,  oif  a  rigk 

as  it  intended  only  an  eauemaU  in  such  Ig  prtteripUon,  upon  the  ground  of  pf»> 

ibnttdatioiis.  Brown  v.  Windsor,  1  Cromp.  sumed  grant  from  As  aneeHor  tfikt  mm 

4  Jer.  20.  inAo  obSmcf  At  ynmlM§,     This  was  a 

In  the  case  of  LasaU  v.  Holbrook  (4  case^  as  has  beei|  seen,  ofiinury  to  a  bnild- 

173),  the  Chancellor  remarks  thiil^  log  by  excftnUion  ef  the  ai\jaaiiny  soil 
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CHAPTER  LXYHI. 

BIYBR89  ]STC*f   OWNBR8BIF  OF  THE  BOIL. 

1.  Water,  as  a  general  subject  of  owner-  10.  Change  in  the  conise  or  width  of  a 

ahip.    Salt  and  fresh  water.  river  ;  alluvion  ;  islands  ;  Ameri- 

3.  The  sea  and  navigable  rivers.  can  doctrine;  law  of  the  difforent 

5.  Rivers  not  navigiU>le.  States. 
8.  Qrant  of  land  upon  a  river. 

§  1.  ITndeb  the  head  of  incorporeal  hereditaments,  are  properly 
considered  the  rights  and  dnties  appertaining  to  water ;  first,  the 
title  to  the  water  itself,  and  then  the  privileges  incident  to  its  use 
as  a  motive  power,  involving  the  important  and  copious  subjects  of 
watercourses  and  mills. 

§  2.  With  regard  to  the  former  of  these  divisions,  the  ownership 
of  water,  the  grand  distinction  is  that  between  salt  and  fresh 
water,  water  below  and  above  the  ebb  and  flow  of  the  tide,  (a)  or, 
to  use  the  more  common  expression,  as  applied  to  rivers,  those  nav- 
igable and  those  not  navigable.  It  will  be  seen  hereafter,  that,  in 
American  law,  the  last  of  these  distinctions  has  been,  either  by 
express  legislation  or  judicial  decision,  subjected  to  great  modifica* 
tion,  the  term  navigable  having  lost  much  of  its  technical  meaning, 
and  being  applied  or  withheld,  according  to  the  actual  size  Or  depth 
of  particular  rivers,  rather  than  their  distance  from  the  sea,  and 
the  consequent  quality  of  their  water.    • 

§  3.  It  is  said,  the  owner  of  land  bounding  upon  the  sea,  or 
other  navigable  water,  where  the  tide  ebbs  and  flows,  owns  to  ordi- 
nary high-water  mark ;  that  the  soil  below  this  belongs  to  the  pub- 
fa)  In  a  rery  late  Enriish  case,  it  is  in  the  parish.  Trustees,  &c.,  v.  Surveyors, 
held  that  land  Mtween  high  and  low  water  ftc.,  Law  Rep.  (£ng.)  Jan.  1S67,  p.  4. 
mazM.on  a  Hdalrwtr,  is  not  technically 
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lie,  not  sabject  to  the  interference  of  the  crown  even,  in  England 
unless  there  is  an  individual  title,  hj  grant  or  prescription,  (a) 
The  sea-share^  according  to  Lord  Hale,  is  the  ground  between  ordi 
nary  high  and  low-water  marks ;  and  prima  facie^  and  of  common 
right,  belongs  to  the  king,  but  may  be  vested  in  a  subject  by  pre- 
scription or  grant ;  as  by  the  grant  of  a  manor,  cum  liUore  maris 
eidem  ac^'aeente.  But  such  grants  are  construed  most  &vorably  for 
the  king  or  government,  as  a  trustee  for  the  public,  and  strictly 
against  the  grantee.  Thus,  after  a  grant  on  a  navigable  river, 
measures  may  be  adopted  to  improve  the  navigation,  though  pro- 
ductive of  remote  and  consequential  damages  to  the  banks.  Bat 
on  the  other  hand  it  is  held,  that  the  public  has  no  right  to  use  and 
occupy  the  soil  of  an  individual,  adjoining  navigable  waters,  as  a 
public  landing  and  place  of  deposit  of  property  in  its  trarmt^  against 
the  will  of  the  owner,  though  such  user  has  been  continned  more 
than  twenty  years.  Such  user  neither  raises  the  presumption  of  a 
grant,  thereby  giving  a  prescriptive  title,  nor  proves  a  dedication 
to  the  public  use.  It  is  also  held  that  owners  of  the  shore  have 
control  of  the  landings,  even  tliough  they  make  the  termination  of 
public  roads ;  though  the  right  to  use  such  limdings  may  be  estab- 
lished by  long  custom.^  (i) 

^  8  Kent,  427,  431-2 ;  Bex  o.  Smidi,  8  Scam.  520 ;  Cox  v.  The  State,  8  Black£ 

Doug.  425;. 5  Rob.  Adm.  182;  Hale,  </«  196;  Hagan r. Campbell, 8 Por. 9 ;  Mavor, 

Jure  Maris,  ch.  4,  5 ;  WUliams  v.  Wilcox,  &c  v.  Eslava,  9,  577 ;  Littlefield  p.  Max- 

I  Wilm.  &  H.  477  ;  Water  Com'rs,  8  Edw.  well^  31  Maine,  134 ;  Gough  u.  Bell,  2  N. 
290;  Pear8allp.Po8t,20Weiid.lll ;  Bird  J.  441 ;  1,  156;  Gann  p.  The  Free,  &c., 
9.  Smith,  8  Watte,  434 ;  Wilson  v.  Inloes,  11  H.  L.  Cas.  (Clark)  588 ;  The  Fort,  &c, 

II  GiU  &  J.  351 ;  Middleton  v.  Pritchaid,    v.  Smith,  30  N.  Y.  (3  Tiffiu)  44. 

(a)  In  Pennsylvania,  it  is  now  decided  individuals,  authorizing  them  to  fill  up,  in 

that  the  right  of  exclusively  navigating  a  front  of  their  lands,  the  land  under  the 

Sablic  river  can  be  acquired  only  by  pub-  water  of  a  river  or  bay,  to  a  fixed  exterior 

c  grant,  not  by  prescription.    Bira  v.  line,  is  a  grant  to  each  of  the  shore  pio> 

Smith,  8  Watts,  434.  prietors,  in  severalty,  of  such  right,  to  the 

(6)  In  Maryland,  the  State  may  grant  extent  of  the  land  under  water  in  front  of 

the  aojl  covered  by  navigable  waters,  sub-  his  own  shore.    O'Donnell  o.  Eelseyy  4 

ject  to  ^e  righte  of  fishing  and  naviga-  Sandf.  202. 

tion.    11  Gill  &  J.  351.    A  grant  firom  In  order  to  ascertain  the  boundaiy  line, 

the  United  States,  since  the  admission  of  between  such  proprietors,  in  the  made 

Alabama  into  the  Union,  of  lands  in  Ala-  land,  the  whole  of  the  old  and  the  whole 

bama  below   high-water   mark,  is  void,  of  the  new  line  are  to  be  taken  into  oon- 

Qoodtitle  v,  Kibbe,  9  How.  U.  S.  471.  sideration,  so  that  each  may  have  his  due 

The  legislature  of  New  Jersey  have  the  proportion  of  water-front    lb. 

right  to  grant  and  s^iene  lands  under  water  The  rule  that,  in  determining  the  ri^ht 

in  navigable  rivers,  bays,  and  arms  of  the  to  land,  made  from  the  bed  of  a  river  or 

sea,  tiiey  being  a  part  of  the  public  do-  bay,  the  boundary  line,  between  co-term^ 

main.    Gough  v.  Bell,  1  New  Jersey,  156.  nous  proprietors  on  a  curved  shore,  shall 

A  grant,  by  the  legislature,  to  numerous  equally  divide  the  angle  of  indentation,  is 
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§  4.  Lord  Coke  says,  there  may  be  a  movable  freehold;  an  in- 
stance of  which  is  a  grant  of  the  sea-shore;  which  passes  an  own- 
ership that  varies  with  the  rise  and  fidl  of  the  tide.^  (a)  So 
in  New  Jersey  it  is  held,  that  a  grant  bounded  on  navigable 
water  reaches  to  high-water  mark  when  the  tide  is  high,  and  to 
low-water  mark  when  it  is  low ;  and  that  the  grantee  may  improve 
and  build  upon  the  intermediate  space.^  But  Chancellor  Kent 
doubts  the  existence  in  law  of  any  such  unstable  title  as  that  above 
referred  to.' 

§  5.  A  riparian  proprietor  may,  in  Massachusetts,  by  clear  and 
specific  boundaries,  sell  his  upland  to  the  top  or  edge  of  the  bank 
of  a  river,  and  reserve  the  stream  or  the  flats  below  high- water 
mark,  (b^     In  such  case,  the  purchaser  takes  the  bank  as  it  is,  or 

1  Co.  Lit  48  b ;  Stratton  r.  Brown,  4  B.        *  Arnold  v.  Mnndj,  1  Halst  1. 
&  C.  485 ;  HoUister  v.  Union,  &c,  9  Conn.        *  S  Kent,  431 . 
436. 

incapable  of  application,  where  the  shore  rirer  of  less  extent  than  at  the  other  end, 

is  cimred  diaeonall^,  and  the  outer  or  per-  "  together  with  all  the  flats  and  water  prir^ 

manent  line  is  straight.    lb.  ileges  adjoining  to,  being  at,  and  baring 

The  law  gires  no  fixed   and  certain  the  width  of,  the  easterly  end  of  the  said 

mode  of  drawing  the  boundary  line  in  such  land,  as  bounded  by  the  river  aforesaid.'' 

a  case.   It  only  lays  down  a  general  prind-  The  bank  of  the  river,  at  that  place,  was 

pie,  which  is,  that  each  riparian  proprie-  convex.    Held,  that  the  extent  and  posi- 

tor  shall  receive  his  ratable  share  of  nont  tion  of  the  flats  was  to  be  detenniuea,  by 

on  the  outer  or  new  water  line,  and,  that  drawing  a  straight  line  from  the  southeast' 

the  question  whether  the  boundary  lines  and  northeast  comers  of  the  land,  at  high- 

between  coterminous  proprietors  are  to  be  water  mark,  and  extending  lines  from  the 

drawn  at  right  angles,  or  divergent,  or  east  of  that  line,  and  at  right  angles  with 

convergent  to  the  wore,  depends  on  the  it,  from  hieh  .to  low-water  mark.    Kenne- 

consideration,  whether  the  new  exterior  bee,  &c  o.  JBreadstreet,  28  Maine,  374. 
line  equals,  exceeds,  or  falls  short,  of  the        (a)  The  bank  of  a  river  is  that  which 

old  shore  line.    lb.  contains  the  water  at  its  greatest  height. 

The  settlement  of  the  actual  boundaries  "  Rifta  ea  puUUur  esse,  qua  pUnissimumJlu' 

between  coterminous  proprietors  of  water  men  continef."    Dig.  43, 12,  3,  1 ;  3  fiuent, 

lots  to  whom  a  grant  of  the  land  under  424.     The  shore  (or  more  properly  bank 

water,  in  front  of  such  lots,  is  subsequently  {ripa),  it  having  no  b'ttus)  of  a  fresh  water 

made,  is  a  question  of  much  difficulty ;  and  river,  is  where  the  land  and  water  ordi- 

a  mode  of  division  which,  under  some  cir-  narily  meet ;  the  water's  edge  or  margin 

comstances,  would  be  perfectly  fair  and  of  the  stream.    Child  v.  Starr,  4  Hill,  376 ; 

equitable,  would,  under  others,  be  directly  6  Cow.  547.    In  Louisiana,  the  seashore  is 

the  reverse.    lb.  the  land  covered  by  the  sea  at  the  highest 

In  this  point  of  view,  the  practical  loca-  water  in  winter.  Civil  Code,  art  442.  A 
tion,  by  the  proprietors  themselves,  of  their  beach  is  the  space  between  high  and  low- 
respective  boundaries,  is  entitled  to  great  water  mark.  Cutts  v.  Hussey,  3  Shepl. 
weight,  and,  where  a  mode  of  division  has  237.  See  Clowes  v.  Back,  7  £ng.  L.  & 
been  eenenilly  adopted,  no  single  Individ-  £qu.  42 ;  Mete.  Contr.  297. 
ual  of  them  ought  to  be  allowed,  cause-  A  conveyance  of  land  bounded  by  the 
lessly,  to  disturb  it    lb.  shore  transfers  the  property  only  up  to  the 

Certain  upland  was  conveyed,  adjoining  line,  and  not  that  which  lies  beyond  it. 

easterly  upon  a  river,  where  the  tide  ebbed  Lincoln  v.  Wilder,  29  Maine,  169. 
and  flowed,  one  of  the  side  lines  running        (6)  Upland  flats  may  also  be  a  subject 

at  a  rig:ht  angle  with  the  river,  and  the  of  prescription,    Brackett  v.  Persons,  &e.> 

other,  so  aa  to  leave  the  land  towards  the  53  Maine,  228. 
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may  afterwards  be  by  alluvion  or  decrease  of  the  flow  of  the  rit-er. 
An  owner  may  also  convey  the  bed  of  a  stream,  distinct  from  the 
land  that  bounds  it^  After  such  a  grant  from  the  State,  the 
grantee's  right  cannot  be  abridged  by  a  subsequent  public  declara- 
tion, establishing  the  stream  as  a  navigable  river.^ 

§  6  a.  The  owner  of  land  upon  a  river  not  navigable,  or  above 
tide-water,  owns  to  the  centre  of  the  stream,  subject  to  the  public 
right  of  passage,  as  upon  a  highway.  He  may  make  any  use  of 
the  soil  or  the  water,  not  inconsistent  with  this  common  privilege  ; 
and  neither  the  State  nor  an  individual  has  any  right  to  divert  the 
stream  to  his  prejudice.  A  mere  intruder  upon  land  cannot  avail 
himself  of  this  principle.  His  possession  is  limited  to  actual  occn- 
pancy.' 

§  6.  Small  streams,  which  cannot  naturally  be  used  for  boating, 
though  made  beatable  by  the  owner's  improvements,  are  private 
property,  and  not  public  highways.  So  a  creek  in  a  salt  marsh  is 
not  navigable^  unless  it  may  be  navigated  generally  and  commonly, 
not  merely  at  unusually  high  tides,  to  some  purpose  useful  to  trade 
or  agriculture.  It  is  not  sufficient,  that  it  will  float  a  small  boat 
at  high-water.^  The  distinction  is  made,  that  streams  above  tide-> 
water,  i£  long  used  for  the  passage  of  boats,  rafts,  or  timber,  thongh 
not  public  rivers^  become  public  highways,  being  subservient  to 
commerce,  things  of  common  right,  under  servitude  to  the  public 
interest ;  ^  and  any  obstruction  of  them  is  a  nuisance,  (a)  But 
while  navigable  rivers  are  presumed  to  be  open  to  the  public,  pri- 

^  Storer  v.  Freeman,  6  Mass.  435 ;  Jack-  son,  9  Cnah.  546-7 ;   Claremont  v.  Caii- 

ton  17.  Hathaway,  15  John.  447 ;  3  Kent,  ton,  2  N.  H.  371 ;  Watkins  v.  Holman,  16 

433-4 ;  Den  v.  Wr^ht,  1  Pet  Cir.  64.  Pet  25 ;  Co  Lit  4    2  Brownl.  142 ;  Bol- 

•  Coovert  ».  0'(S)nnor,  3  Watts,  470.  len  v.  Runnels,  2  N.  H.  255;  Rogers  v. 
See  Louisville  v.  Bank,  &c,  3  B.  Mon.  Jones,  1  WendL  255 ;  Yarick  o.  Smith,  5 
143.  Paige,  141. 

•  3  Kent,  431 ;  3  Ohio,  496;  Parks  v.  «  Wadsworth  v.  Smith,  2  Fairf.  278  a 
Morse,  52  Maine,  260 ;  Wright  o.  Howard,  Rowe  v.  Granite,  &c,  21  Pick.  344.  See 
1  Sim.  &  St  190 ;  Luce  v.  Carley,  24  Wend.  Yeazie  v.  Dwinel,  50  Maine,  479 ;  Rhines 
451 ;  Yarick  v.  Smith,  9  Paige,  547 ;  Wil-  v.  Clark,  51  Penn.  96;  Moisan  v.  King, 
liams  V.  Buchanan,  1  Ired.  535 ;  State  v,  35  N.  Y.  454. 

Gilmanton,  9  N.  H.  461 ;  Knight  v,  Wil-       «  Spring  v.  Russell,  7  Greenl.  290. 
der,  2  Cnsh.  199 ;  Trustees,  &c  v,  Dickin- 

(a}  A  bill  for  an  injunction,  against  a  irreparable,  and  a  court  of  law  cannot  a^ 

public  nuisance  in  navigable  waierty  will  ford  adequate  remedy.   Frink  v.  Lawrence^ 

not  generally  be  sustained,  in  favor  of  a  20  Conn.  117. 

private  individual;   otherwise,  where  he  A  and  B  were  owners  of  contig:non«  lots, 

will  sustain  an  injury  distinct  from  that  bounded  easterly  by  a  harbor;  A'a  lot 

done  to  the  public,  and  especially  if  it  be  lying  south  of  B's.    A  owned  a  whar( 
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TEte  rivers  are  presumed  not  to  be ;  bat  the  presnmption  may  be 
rebutted  by  usage.  It  was  accordingly  early  held  in  Massachu- 
settSy^  that  navigable  waters  are  a  common  privilege  for  passing  on 
them ;  but,  in  case  of  a  river  not  navigable,  though  convenient  for 
boats  and  rafts  even  many  miles  above  the  spot  in  question,  if  the 
owner  of  the  adjoining  shore  build  a  bridge  across,  he  may  have 
trespass  against  an  individual  who  throws  it  down.'  (a)    So",  where 

1  2  Dane,  696.  411 ;  Warner  v.  Sonthworih,  6  Conn.  471 ; 

*  Berrv  v.  Carle,  3  Greenl.  S69 :  Spring  Gavit  v.  Chambers,  3  Ohio,  495 ;  Williams 

V,  RnsaeJi,  7  Qreenl.  290.    See  Mononga-  v.  Buchanan,  I  Ired.  535 ;  Starr  v.  Child, 

bela,  &C.  V.  Kirk,  46  Penn.  112;  Bradlej  90  Wend.  149 ;  Water  Commissioners,  8 

V.  Rice,  13  Maine,  201 ;  Morrison  o.  Keen,  £dw.  290 ;  Gold  v.  Carter,  9  Humph.  369. 
3  GreenL  474 ;  Home  v.  Richards,  4  CaD, 

extending  from  his  land  into  the  harbor,  gress,  each  as  a  coasting  license.    United 

mi  the  ftirther  end  of  which  was  a  short  Sutes  v.  New  Bedford  Bridge  Co.,  1  W. 

wharf  at  right  angles  with  the  principal  &  M.  401. 

one,  the  whole  bang  in  the  fonn.of  a — |.  A  building  which  extends  into  the  bar- 

This  wharf,  on  the  north  side  of  it,  where  bor  of  Boston,  beyond  the  commissioners' 

Teasels  principally  lay,  was  a  safe  and  con-  line  established  under  the  Massachusetts 

yenient  one,  and  much  resorted  to.   B  was  acts  of  1837,  c.  229,  and  1840,  c  34,  and 

about  driring  a  oonnected  row  of  piles  which  is  also  below  low-water  mark,  and 

from  the  southeast  comer  of  his  land  to  an  obstmction  to  the  navigation,  is  a  pub- 

the  northeast  end  of  A's  wharf,  in  sucfi  a  lie  nuisance,  notwithstanding  it  was  erected 

Boanner  as  to  entirely  obstract  the  passage  previous  to  the  passing  of  those  acts.    Ga- 

of  vessels  from  the  waters  of  the  harbor  to  rey  r.  Ellis,  1  Cush.  306. 

the  north  side  of  A's  wharf;  which  would  The  navigation,  the  obstmction  of  which 

greatly  impair  the  value  of  his  property,  is  a  public  nuisance,  is  on  waters  whereon 

This  obstmction  was  not  contemplated  by  the  public  pass  and  repass,  with  vessels  or 

B  as  part  of  a  wharf  which  he  intended  to  boats,  in  the  prosecution  of  commerce  es- 

eonstract  acyoining  his  land.  Held,  a  case  sentially  valuable.    Weihersfield  v.  Hnm- 

for  injunction.    lb.  P^"^'  ^  Conn.  218. 

The  public  benefit,  arising  from  the  con-  The  only  mode  of  punishing  acts  as 
stmction  of  a  bridge  over  a  navi^ble  riv-  crimes,  which  ol»tmct  the  navigation  of 
er,  is  no  defence  to  a  bill  in  equity  for  an  rivers  and  ports  within  the  limits  of  a 
injunction  to  abate  it,  as  an  obstmction  to  State,  and  are  not  now  crimes  under  the 
the  fi«e  navigation  of  the  river.  Fennel-  laws  of  a  State,  or  the  United  States,  is  by 
vania  v.  Wheeling,  &c,  13  How.  U.  S.,  frirther  legislation  by  Congress,  under  its 
518.  The  right  set  ujp  by  a  citizen  of  the  authority  to  regulate  foreign  commerce. 
United  States,  to  navigate  certain  waters,  and  that  between  the  States,  declaring 
28  held  an  ab$traet  one,  which  chancery  what  obstractions  shall  be  penal,  if  not  re- 
will  not  interfere  to  protect  Spooner  o,  moved  or  modified,  and  in  what  court  the 
H'Connell,  1  McL.  338.  ofifenoe  shall  be  tried.    U.  S.  v.  New  Bed- 

An  action  on  the  case  for  a  nuisance  ford,  &c,  1  W.  &  Mm.  401. 

cannot  be  sustained,  unless  the  plaintiff  Where  a  highway,  laid  out  to  famish 

shows  apartieular  injuiy  to  himself.    See-  aooess  to  a  ferry,  passed  over  the  neck  or 

ley  9.  Bishop,  19  Conn.   128.     See  51  mouth  of  Keenerrs  Cove,  a  body  of  water 

Penn.  96.  settins  up  from  Connecticut  River ;  it  was 

Therefore,  where  a  dam  was  made  in  a  held  mat  the  laving  out  was  not  excep* 

navigable  creek,  by  means  of  which  the  tionable  as  an  obstmction  to  navigation, 

plaintiff  was  prevented  from  passing  along  Wethersfield  v.  Humphrey,  20  Conn.  218. 

such  creek  from  his  residence  above  to  hS  (a)  The  public  have  the  same  right  to 

land  below,  and  the  converse ;  held,  no  travel  on  the  ice  of  a  navigable  river,  as  a 

gp!ound  of  action.    lb.  highway,  that  they  have  to  travel  on  the 

But  when  an  individual  suffers  sp&dal  waters  of  the  river.     French  v.  Camp, 

damage  by  an  obstruction  of  a  navigable  Maine  S.  J.  C,  June,  1841 ;  Law  Rep., 

river,  though  authorized  by  a  State,  he  may  S^t.  1 841 ,  p.  200. 

have  a  suit,  if  it  is  contrary  to,  or  con-  The  pubhc  having  appropriated  a  tract 

flicts  with,  some  dause  in  an  act  of  Con-  on  such  ice  for  a  road,  any  person  who 

vol..  II.  13 
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a  river  is  obstrncted  by  a  dam,  if  an  owner  of  logs  floating  therein 
snffer  them  to  remain  stationary,  and  obstmct  the  stream,  he  may 
have  trespass  against  one  who  pushes  them  over  the  dam,  and  along 
the  river ;  because  the  fiicts  negative  a  highway  by  usage.^ 

§  7.  Where  the  owner  on  each  side  of  a  river  erects  hydraulic 
works,  both  are  entitled  to  nse  equal  shares  of  the  water.' 

§  8.  *Upon  the  principle  above  stated,  the  grant,  either  private 
or  public,  of  land  bounded  on  a  river,  or  upon  its  mai^gin,  or  along 
the  river,  above  tide*water,  passes  a  title  to  the  middle  of  the 
stream,  including  the  water,  the  bed,  and  all  idands ;  unless  there 
be  an  express  reservation,  a  clear  declaration  or  intention,  or  a 
certain  and  immemorial  usage,  to  the  contrary,  or  unless  such  con- 
struction be  negatived  by  prior  grants  on  the  other  side.  Thus  it 
was  early  held  in  Massachusetts,  that  a  sale  to  the  river  passes  the 
stream  and  mill-site  to  the  centre.  So,  where  tenants  in  common, 
by  partition,  assign  to  each  the  land  on  one  side  of  the  stream,  each 
owns  to  the  centre.  In  a  later  case  in  the  same  State  the  court 
remark,  that  one  owning  to  ihe  banko£  a  river  owns  to  the  middle ; 
but,  if  the  owner  of  the  land  bounds  hU  graard  of  it  ly  ihe  hanfk^  the 
stream  is  excluded.  From  the  apparent  incompatibffity  of  these 
two  propositions,  it  Ims  been  inferred,  that  the  latter  must  be  in- 
tended to  apply  to  such  case  only  where  the  river  is  reserved^  or  by 
plain  expression  or  implication  excluded  from  the  grant.  And  the 
authority  of  the  case  is  questioned,  as  a  guide  for  the  decision  of 
any  other.'    If  a  grant  is  bounded  by  visible  and  permanent  mon- 

« 

uments,  such  as  a  tree  or  fence,  near,  but  without  the  edge  of  a 
river,  the  river  is  excluded.*  (a) 

^  lb.  Eatch  V.  Dwigbt,  17  Mass.  289;  Starr  tr. 

*  Arditir  V.  Case,  1  Paige,  448.  CSuld,  20  Wend.  149 ;  Canal,  ftc  v.  Ha- 

s  Jennings,  6  Cow.  549 ;  Hayes  v.  Bow-  Ten,  5  Gilm.  548;  Linooln  o.  Wilder,  29 

man,  1  Rand.  41 7 ;  3  Kent,  427^83 ;  Canal,  Maine,  169. 

ftc.  u.  People,  5  Wend.  423 ;  Mayo  v.  Qnin-  *  Ang.  on  W.  C.  6. 

by,  3  Dane,  4;  King  v.  King,  7  Mass.  406; 

wantonly  or  carelessly  obstmcts  the  same,  follows :  "Beginning  at  a  hemlock  tree^ 

or  cats  a  hole  therein,  is  liable  for  any  standing  by  the  sonth  side  of  the  river  A, 

damage  thereby  caused  to  passengers.   lb.  thenoe  soath,  &c,  to  another  hemlod^  tree. 

Where  a  canal  is  anthorized  by  statute  also  standing  by  said  riyer,  thenoe  sonth- 

for  the  purpose  of  hydraulic  ^ower,  the  eastwardly,  and  bounding  by  said  river  to 

owner  or  the  soil  may  take  the  ice.    Edg-  the  first  mentioned  bound."    A  question 

erton  v.  Huff,  26  Ind. ;  Law  Beg.  Sept.  arose  whether  the  grant  included  an  isl* 

1867.  p.  720.  and,  on  each  side  of  which  the  river  ran, 

(a)  Grant  from  the  State,  bounded  as  and  which  lay  between  the   two  trees 
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§  9.  Where  the  same  person  owns  on  both  sides  of  a  river  not 
xlavigable,  he  also  owns  the  whole  river,  so  far  as  his  lands  extend.^ 

§  10.  Where  a  river,  not  navigable/changes  its  coarse  or  width, 
if  it  gain  upon  one  bank  gradaally  and  imperceptibly,  the  owners 
on  both  sides  still  continue  to  own  to  the  centre ;  if  suddenly,  the 
centre  of  the  river  remains  as  before,  with  reference  to  their  i^la- 
five  title,  aiid  in  this  way  one  may  come  to  own  the  whole  stream.^ 
If  soil  be  formed  out  of  the  sea,  or  a  river,  by  slow  and  imper^ 
ceptible  dttuvion  and  accretion,  whether  by  the  water^s  retiring,  or 
a  slow  deposit  of  sand,  &c*,  it  belongs  to  the  owner  of  the  adjoin- 
ing land.^  (a)    The  ownership  of  an  uland  in  a  river  belongs  to 

1  8  Kent,  427.  *  8  Kent,  487 ;  Girard  v.  Hugbes,  1  Gill 

3  8  Ken^  427 ;  Kine  v.  Tarboiouffh,  8  &  John.  249 ;  Handly  v.  Anthony,  5  Wheat 

Bam.  &  Cr.  91.    See  Manidpality,  £c.  v.  8S0 ;  Ingraham  v.  Wilkinson,  4  Pick.  273 ; 

Orleans,  &c.,  18  Loaisi.  122 ;  City,  &c.  v,  Hagan  p.  Campbell,  8  For.  9.   See  the  Mo* 

Holland,  lb.  286 ;  Pnlley  v.  Municipality,  ses,  &&,  4  Wall.,  Law  Beg.,  Aog.  1867,  p. 

&c,  lb.  278 ;  New  Orleans  o.  U.  S.,  10  630;  Smith  v.  St  Louis,  30  Mis.  290. 

Pet  662 ;  Marry  o.  Sermon,  1  Hawks,  56. 

Qained,  and  nearest  to  the  shore  conveyed  agreeable  to  the  traverse,"  and  reserving 

by  the  grant    Held,  as  in  this  case  there  ''out  of  the  above -described  lands  one 

were  two  channels,  the  eprant  was  meant  hundred  acres,  which  is  convened  by  deed 

10  extend  to  that  channel  which  would  in-  to  A,  and  is  to  be  laid  out  m  a  square 

dude  the  island ;  that  the  boundary  by  the  form,  as  near  as  the  traverse  of  the  river 

two  trees,  one  standing  on  the  tovth  side  will  admit,  and  the  said  A's  mill  to  be  the 

of  the  river,  and  the  other  by  the  rivtr,  centre  of  the  eastern  boundary."    Held, 

would  reach  to  the  centre  of  the  stream;  the  reservation  was  part  of  the  premises 

and  that  bounding  6y  the  river  did  not  in-  granted,  and  the  whole  tract,  induding  the 

tend  the  edge  of  the  river  on  which  the  one  hundred  acre  reservation,  was  bounded 

trees  stood.    Lunt  v.  Holland,  14  Mass.  by  the  bank,  not  bv  the  thread  of  the 

149.  stream.    Starr  v.  Child,  5  Denio,  599. 

Grant  from  the  State  of  a  tract,  b^n-  In  a  grant  by  the  United  States  of  land 

ning  at  a  tree  standing  not  far  from  a  bordering  on  a  stream  not  navigable,  the 

river;  tiience  running  down  the  river  by  minutes  in  the  surveyor's  office  showed 

Mane  and  distanee,  but  obliquely,  from  that  the  stream  was  meandering,  bnt  there 

ihe  river,  so  as  to  leave  a  triangular  piece  was  no  marked  line  upon  the  plat  by  which 

of  land  between  die  boundary  and  the  the  grant  was  made  kmiting  the  grant  to 

river.   Held,  the  course  of  the  nver  should  the  margin  of  the  stream.     ^Id,  the 

control  the  course  specified.    Harramond  grantee  took  to  the  centre  thread  of  the 

p.  McOlanghan,  Tayl.  196;  Ang.  9.  stream,  and  the  meandered  line,  run  for 

Where  land  is  granted,  fronting  on  and  the  purpose  of  determining  the  quanti^ 

bounded  by  a  river,  the  side  lines  are  to  be  of  land  in  the  fraction,  was  not  a  bound* 

continued  to  the  main  stream,  though  they  aiy.    Canal,  &c.  v.  Haven,  5  Gilm.  548. 

therebv  cross  a  point  formed  bv  the  juno-  (a)  Whe^er  arising  from  natural  or 

tion  01  one  of  its  branches  with  the  main  artificial  causes,  as,  e.  y.,  the  erection  of 

stream.    If,  in  a  conveyance  of  premises  wharves,  afi^ecting  the  natural  action  of  the 

upon  the  bank  of  a  river  not  navigable,  water.    Adams  v.  Frothlngham,  3  Mass. 

the  lines  are  stated  to  run  from  one  of  the  363.   See  Simons  o.  French,  25  Conn.  848 ; 

eomers  of  the  lot  to  the  river,  and  thence  8  For.  9.  Riparian  proprietors  are  in  ^en- 

alottg  the  shore  <k  said  river  to  a  cer-  eral  entitled  to  land  formed  by  alluvion, 

tain  street;  the  grantee  takes  "adJUum  according  to  the  following  rule :  Measure 

o^iKB."    Graves  v.  Fisher,  5  Greenl.  69 ;  the  whole  of  their  old  line  on  the  river, 

^tarr  v.  Child,  20  Wend.  149.  and  ascertain  the  number  of  feet  owned  by 

Conveyance  of  20,100  acres  of  land  on  each ;  diride  the  new  river  line  into  equsl 

the  west  side  of  Genesee  River,  bounding  parts,  appropriating  to  each  proprietor  a 

U  easleriy  ''on  the  bank  (xf  the  river,  number  proportionu  to  his  number  of  feet 
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the  owner  of  the  land  on  that  side  of  the  river  to  which  it  is 
nearest.  If  the  centre  of  the  stream  passes  throngh  the  island,  the 
owners  are  entitled,  accordingly,  to  portions  of  it  in  severalty.^ 
Where  one  fourth  of  a  stream,  in  which  is  an  island,  flows  on 
one  side  of  it,  the  owner  of  the  shore  on  the  other  side  is  entitled 
to  the  whole  of  three  fourths  of  the  river.  And,  if  an  island  in  a 
river  not  navigable  divides  the  channel,  and  lies  partly  on  each  side 
of  the  thread  of  the  river,  the  opposite  proprietors  will  own  it 
respectively  according  to  the  original  thread  of  the  river.' (a) 

1  3  Kent,  428 ;  King  t;.  Smith,  Doug.  Tnutees,  &c.  v.  Dickinson,  9  Oaah.  550. 
441;  Middletono.Fritehard,dScam.520;  >  Crooker  v.  Bragg,  10  Wend.  260; 
Grant  v.  Dayidson,  16  Conn.  512.    See    Deerfield  o.  Anns,  17  Fick.  41. 


on  the  old  line.    Then  draw  lines  from  Bowman  v,  Wathen,  McL.  876.    In 

the  ^ints  at  which  the  proprietors  re-  sachiisetts,  it  is  said,  there  is  no  statute  of 

spectiveljr  bonnded  on  the  old,  to  those  the  Commonwealth,  or  Prorinoe,  nor  oidi- 

tnns  settled  as  the  points  of  division  on  nance  of  the  Colony,  which  alters  the  oom- 

the  new  shore.     Deerfield  o.  Arms,  17  mon  law  as  to  rivers  not  navigable,  except 

Pick.  41.  in  r^eard  to  the  fisheries.    Cook  v,  Hnu, 

Bat  where  the  old  margin  has  deep  in-  3  Pid.  271.  In  Connecticut,  Swift,  Cb. 
dentations  or  sharp  projections,  the  gen-  J.,  remarks,  that  a  more  perfect  ^stem  of 
eral  available  line  on  the  river  is  to  govern,  r^olations  on  this  sntject  oonld  not  be 
and  not  the  actual  length  of  the  maivin,  devised.  It  secures  common  rights  as  hr 
as  thus  elongated.  lb.  Where  a  <ked  as  the  public  interest  leauires;  and  fur- 
calls  for  a  Ime  on  the  bank  of  a  river,  nishes  a  proper  line  of  aemarkation  be- 
which  is  afterwards  changed  by  excessive  tween  them  and  private  rights.  Adams  v. 
floods ;  the  boundary  remains  unaltered.  Pease,  2  Conn.  488. 
Lynch  v.  Saunders,  4  Dev.  &  B.  62.  By  the  ordinance  reUtine  to  the  Nortfa- 
Where  a  bank  \s  enlarged  by  the  sudden  west  Territoiy,  it  is  provided  unakerabljf, 
casting  up  of  sand,  &c.,  the  addition  be*  that  the  navigable  waters,  leading  into  tae 
longs  to  tne  public  8  Por.  9.  If  land  is  Missifisippi  and  St  Lawlnence,  and  the  car- 
sranted  upon  the  shore,  but  with  other  rying  places  between  the  same,  shall  be 
fixed  bounds,  no  r^ht  can  be  gained  by  common  highways,  and  forever  free.  (A 
alluvion.    Ma^or,  £c.  v.  Eslava,  9,  577.  statute  of  .Bahama  makes  the  same  pro- 

Upon  a  division  among  heirs,  a  lot  was  vision  as  to  all  rivers  actuaUy  navigable, 
assigned-  to  A,  bounding  upon  a  beach,  A  The  title  to  the  beds  of  such  rivers  is  in 
giving  to  the  others  the  right  to  take  sea-  the  public  unless  enressly  granted.  Bnl- 
weed  thereon.  The  boundaries  having  lock  v.  Wilson,  2  ror,  486.  The  eastern 
gradually  shifted  by  the  action  of  the  sea ;  channel  of  the  Mississippi  River,  between 
held,  this  rifht  was  not  thereby  affected.  Bloody  Island  and  the  main  land,  is  in 
but  might  still  be  exercised  anywhere  be-  &ct,  and  within  the  meani^  of  the  law, 
low  the  land  bounding  on  the  b^ich.  Phil-  navigable,  and  a  part  of  the  common  high- 
lips  V.  Bhodes,|7  Met  822.  way;  and  an  obstruction  thereof  is  a  pub- 

The  territoi^  of  the  State  of  Delaware  

within  "  the  twelve  miles'  circle  "  extends  *  Beny  v.  Carle,  8  Oreenl.  269 ;  Morri- 

across  the  Delaware  River  to  low-water  son  v.  Keen,  lb.  474 ;  Proprs.  &c  v.  Cari- 

mark  on  die  Jersev  shore ;  and  the  title  to  ton,  2  N.  H.  869 ;  King  v.  King,  7  Mass. 

the  Pea  Patch  Island,  which  was  fonned  496 ;  Lunt  v.  Holland,  14  lb.  149 ;  Ingra- 

of  alluvion  and  deposit  in  the  river,  was  ham  v.  Wilkinson,  4  Pick.  268 ;  Adams  v. 

in  the  State  of  Delaware,  and,  by  cession.  Pease,  2  Conn.  481 ;  6  lb.  471 ;  6  Cow. 

passed  to  the  United  States.     The  Pea  618 ;  Palmer  v.  Mulligan,  8  Caines,  818 ; 

Patch  Island,  WaUace,  Jr.,  Appendix  9.  People  r.  Piatt,  17  John.  195 ;  Hooker  v. 

(a)  The  principles  of  the  common  law,  Cummings,  20  lb.  90;  Arnold  v.  Mnndy, 

above  stated,  have  been  recognized  in  many  1  Halst  1 ;  Haves  o.  Bowman,  1  Rand, 

of  the  United  States,*  and  probably  are  in  417 ;  Mead  v.  uaynes,  8  lb.  88    Howe  v. 

force  in  all  of  them,  with  the  exceptions  Richards,  4  Call,  441 ;  Browne  r.  Keii> 

which  will  be  presently  noticed.    But  see  nedy,  5  H.  &  J.  195. 
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lie  nuisance.     The  People  v.  St.  Louis,  right  to  the  soQ  between  high  and  low- 

5  Gilman,  851.     Although  the  seyeral  water  marks,  for  the  erection  of  wharves 

States  bordering  on  the  Mississippi  BiTer  and  stores.    Such  owner  is  not  understood 

may  change  its  current,  or  even  fill  up  to  be  teiaed,  but  to  have  a  right  of  oontpa- 

eome  of  its  navigable  channels,  whenever  Hon,  or  fromehite.    And  he  may  maintain 

thej  find  it  necessaiy  to  their  own  well-  gectment     East  Haven  v.  Hemingway,  7 

being,  takinff  care  to  leave  a  firee  naviga-  Conn.  186,  202 ;  NicholB  v.  Lewis,  5, 1371. 

tion ;  yet  individuals  have  no  such  ri^ht ;  But  it  is  also  held,  that  the  sea-weed 

and,  wnere  such  act  is  done  by  an  Individ-  accumulating  beiaw  low-water  mark  belongs 

ual  as  would  amount  to  a  nnisanoe  in  a  to  the  public,  not  to  the  owner  of  the  bans, 

navigable  river,  although  a  sufficient  navi-  Chapman  v,  Kimball,  9  Conn.  38.     See 

^tion  is  left  to  &e  i>ublic,  still,  a  court  Maicey  9.  Darline,  8  Pick.  283.     (See 

of  equity  cannot  inquire  whether  the  act  vol.  i.  ch.  1.    In  Maine  it  islield,  that  nei- 

u  for  the  public  good,  but  must  abate  the  ther  by  the  ancient  ordinance  nor  the  com- 

nuisance.     lb.     In  Maryland,  a  patent  mon  law  can  one  person  take  maKM)td 

may  be  granted  for  land  under  navigable  mamsrt  from  anoth^s  land  between  hiffh 

water,  subject  to  navigation,  &c.     Salti-  and  low -water  marks.    Moore  v.  Griflui, 

more  v.  M  Eim,  3  Bland,  467,  473.    One  9  Shepl.  350.)   Daggett,  J.,  sajrs,  the  oom- 

owning  land  upon  tide-water  has  no  pre-  mon  law  doctrine,  that  the  right  to  the 

emptive  right  to  take  contiguous  marsh,  soil,  of  the  proprietors  of  land  on  nayi- 

lb.)    But  uiis  ordinance  does  not  affect  the  gable  rivers,  extends  only  to  high-witer 

common  law  rule  of  ownership  by  the  vmrk,  is  the  law  in  Connecticut,  ror  there 

proprietors  of  the  respective  banks  to  the  is  no  statute  abrogating  it.    The  acyoin- 

tfaread  of  the  river;  nor  impair  the  rights  ing  proprietors,  indeed,  have  the  right  to 

of  State  legislatures  to  improve  the  navi-  the  shore,  subject  to  the  paramount  right 

gation  of  such  waters  by  drawbrid^,  of  the  public     The  usage  for  them  to 

canals,  railroads,  and  -turnpikes,  and  im-  wharf  out  aj^ainst  their  own  land  has 

posing  tolls  in  connection  therewith.    (By  never  been  disputed.     The  interests  of 

successive  acts  of  Congress,  all  the  navi-  navigation  have  been  subsenred,  and  the 

fible  waters  in  the  Western  States  and  consequences  have  been  salutaiy.    On  the 

erritories  are  declared  public  highways,  death  of  the  owner  to  high-water  mark, 

3  Kent,  427,  n.    Grants  on  the  Ohio  River  his  estate  in  the  shore,  and  the  erections 

are  held  to  pass  a  tide  to  low-water  mark,  upon  it,  has  descended  to  his  heirs.    This 

So  on  the  Mississippi  River,  subject  to  the  is  our  common  law,  founded  on  immemo- 

public  right  of  navigating  and  fastening  rial  usage. 

to  the  shore,  notwithstanding  the  treaties  The  public  is  the  owner  in  foe  of  the 

and  statutes,  deciarins  it  a  free  highway,  flats  adjoining  an  arm  [of  the  sea,  oyer 

Middleton  o.  Fritohard,  3  Scam.  520 ;  Mor-  which  the  tide  ebbs  and  flows,  up  to  hi^h- 

gan  9.  Reading,  3  Sm.  &  M.  366.    It  is  water  mark,  for  purposes  of  navigation 

held,  that  a  grant,  by  the  government  or  and  commerce.     Bimons  v,  French,  25 

its  grantee,  of  land  on  the  Ohio  River,  Conn.  346. 

ceded  by  Viiginia  in  the  territory  of  In-  The  owner  of  a4ioining  upland  has  the 
diana,  passes  a  title  to  low-water  mark,  exclusive  right  of  wharfing  out  over  such 
Stinson  9.  BuUor,  4  Blackf.  285.  The  flats  in  front  of  his  upland  to  the  channel, 
diores  of  the  Ohio  River,  between  high  subject  to  the  rights  of  the  public  lb. 
and  low-water  marks,  belong  to  the  own-  This  right  is  not,  however,  an  insepara- 
ov  of  the  adjoining  lands.  Blanchard  v,  ble  incident  to  the  uphmd,  necessarily  pass- 
Porter,  11  Ohio,  138.  ing  by  a  conveyance  of  the  upland,  or  not 

Where  the  width  of  a  street  marked  by  susceptible  of  being  conveyea  without  the 

right  lines  is  given  in  a  town-plat,  surplus  upland.    lb. 

land  between  the  street  and  the  low-water  And  the  question,  whether  such  right  is 

mark  of  a  river  is  not  thereby  dedicated  to  conveyed  by  a  deed  of  the  upland,  depends 

the  use  of  the  town.    McLaughlin  o.  Ste-  on  the  intention  of  the  parties,  to  be  ascer 

▼ens,  18  Ohio,  94.    See  Rowan  9.  Fort-  taua|Bd  from  the  language  of  the  dee^   lb. 

land,  8  B.  Mon.  232.)  Tnerefore,  where  a  warranty  deed  of  a 

But  it  is  held,  tiiat  Congress  cannot  val-  piece  of  sudi  upland,  extendmg  to  such 

idly  grant  the  diore  of  a  navigable  river,  flats,  described  the  land  as  lying  within 

8  Kent,  427,  n ;  Gavit  v.  ChamMrs,  3  Ohio,  certain  Unes,  which  were  to  indoee  twenty- 

490;  1  McL.  337 ;  9  For.  577 ;  Falmer  v.  five  rods  of  land,  and  did  not  bound  on 

Cuyahoga,  &c.,'  3  McL.  226.  any  specified  object,  and  contained  also  a 

It  is  stated  as  the  settied  law  in  Con-  release  of  a  specified  portion  of  the  fiats 

necticat^  resting  on  the  same  ground  of  adjoining;  held,  the  rights  of  the  grantor 

general  usage,  which  is  at  the  foundation  in  the  flats  not  falling  within  Unes  and  not 

of  the  common  law,  that  the  owner  of  land  specifically  describea  did  not  nass.    lb. 

«pon  a  navigable  riyer  has  an  exdusiye  As  to  the  rule  by  which  the  rights  of 
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wharftge  ave  to  be  determined  smong  dif-  The  whole  of  a  nsviesUe  riTer,  indudefl 

ferent  owners  of  the  upland,  in  the  case  within  high-water  ma»,  on  each  aide,  ia  « 

of  a  core,  or  indentation  of  the  shore,  qn.  highwcuf,  not  lawfoUy  to  be  obetnicted. 

lb.  And  a  grant,  or  prescription,  to  bnild  upon 

in  Maine  and  Massachnsetts,  it  is  the  the  flats,  is  npon  the  implied  condition  of 

established  rale,  that  the  owner  of  land  not  obstructing  navigation.   Keen  o.  Stet- 

bounded  upon  navigable  water  has  a  title  son,  5  Pick.  492. 

to  the  shore  between  high  and  low-water  One  who  erects  a  wharf  below  low-water 
marks,  subject  to  the  public  right  of  pas-  mark,  without  authority  from  the  l^^isla- 
sage,  and  provided  the  space  does  not  ex-  ture,  gains  no  possession  or  color  of  title 
oeed  one  hundred  rods.  And  the  flats  are  beyond  the  land  under  water  actually  oov- 
80  fiir  incident  to  the  upland,  that  itahtt  ered  by  the  wharf,  nor  any  exdusive  right 
•deed  of  the  latter  is  presumed,  the  former  to  use,  by  way  of  appurtenance  to  the 
will  pJEtts  without  proof  of  possession  by  wharf,  the  open  space  by  the  side  of  it,  for 
the  grantor,  unless  it  be  proved  that  the  the  purposes  of  a  dock.  Gray  v.  Bartlett, 
titles  have  been  separatea  by  alienating  20  f  ick.  186.  The  space  in  question  be- 
one  without  the  other.  Storer  v.  Freeman,  ing  a  public  domain,  W  thus  using  it  witb 
6  Mass.  435;  Porter  r.  Sullivan,.?  Gray,  the  assent  of  any  individual,  the  builder 
341 ;  2  Dane,  693-694  ;  Ingrafaam v.  Wil-  does  notgain  an  easement  m  against  the 
kinson,  4  Pick.  268 ;  Barker  v.  Bates,  13,  latter.  lb.  So  the  owner  of  flats,  by  cor- 
255 ;  Lapish  v.  Bangor,  &c,  8  Qreenl.  85 ;  ering  the  whole  of  them  to  low-water  mark 
Sale  V.  Pratt,  19  Pick.  191 ;  Valentine  v.  with  a  wharf,  does  not  daim  the  nght  to 
Piper,  22,  85 ;  Green  v.  Chelsea,  24,  71 ;  lay  vessels  upon  the  flats  of  an  acgoining 
Parker  o.  Cutler,  &c.,  7  Shepl.  853.  See  owner.  Hence  the  silence  of  the  latter, 
Mass.  St.  1852,  852.  The  title  to  up-  during  the  erection  of  the  wharf,  is  no  evi- 
land  flats  may  rest  on /)reKTi))C»on.  BracK-  denceof  his  implied  assent  to  sudi  a  claim, 
ett  v.  Persons,  &c.,  53  Maine,  228.  The  lb.  See  Hagan  v.  Campbdl,  9  Por.  9 ; 
owners  of  upland,  to  which  flats  adjoin,  Fitchbuig,  Sac,  v.  Boston,  &c.,  3  Cnsh.  58. 
may  sell  the  upland  without  the  flats,  or  Where  owners  of  land,  bounded  upon 
the  flats  without  the  upland.  Deering  v.  tide-waters,  extend  a  wharf  beyond  low- 
Long  Wharf,  25  Maine,  51.  See  State  water  mark,  they  are  liable  therefor  only 
V.  nllson,  42  Maine,  9.  Where  the  up-  to  ^  sovenogn  power,  and,  although  sncn 
land,  on  the  shore  of  a  river  subject  to  extension  may  be  an  ii^uiy  to  land  a^oin- 
the  tide,  has  been  run  out  into  lots,  the  ing,  the  owners  cannot^  on  tJiat  ground^ 
flats  appurtenant,  when  not  otherwise  set-  recover  damages.  Gemsh  v.  ProprietOBi» 
tied  by  the  owners,  must  be  divided,  under  &c,  26  Maine,  884. 
•the operation  of  the  Colonial  Ordinance  of  The'  owner  of  flats  majr  lawfUIy  ereet 
1641,  according  to  the  principle  recognized  wharves  upon  them,  for  bi»  own  use  and 
in  the  case  of  Emerson  v.  Taylor,  9  Greenl.  benefit ;  but  the  public  have  the  right, 
42.  Call  V.  Carroll,  5  Heath,  31.  And  equally  with  him,  to  pass  and  repass  with 
where  such  ori^nal  lots  are  subdivided,  vessels  and  boats  upon  and  over  tne  water, 
without  any  stipulations  as  to  the  flats,  where  there  is  no  occupation  with  wharves 
the  division  of  the  latter,  as  between  the  and  buildings.  Deenng  u.  Long  Whai^ 
vendor  and  vendee,  must  be  governed  by  25  Maine,  51. 

the  same  rule,  but  in  no  event  to  afiect  (Where  an  act  of  the  Icsislature  author- 

the  flats  of  adjacent  proprietors.    lb.  ized  a  proprietor  of  lands  in  Brooklyn, 

This  rule  is  founded  upon  a  colonial  or-  lying  on  we  East  River,  which  is  an  arm 

dinance  of  1641,  which,  though  subse-  of  the  sea,  to  construct  wharves  and  bulk- 

auently  annulled,  thenceifbrwara  became  heads  in  the  river,  in  front  of  his  land; 
\kB  established  law  in  Massachusetts.  TJn-  and  there  was  at  that  time  a  public  high- 
der  this  rule,  the  space  between  high  and  way  through  said  land,  terminating  at  the 
low-water  marks  may  be  built  up  with  .  river :  held,  upon  such  proprietor^  filling 
wharves,  provided  they  do  not  oostract  up  the  land  between  the  former  termina- 
navigation.  (So  in  Connecticut,  the  object  tion  of  the  street  and  a  bulkhead  erected 
of  the  law  conferring  this  right  beiftg  to  hy  him  in  the  river,  the  street  was,  by  op- 
benefit  commerce.  Frink  v.  Lawrence,  20  eration  of  law,  extended  from,  such  former 
Conn.  117.)  But  a  wharf  extendhig  into  termination,  over  Uie  newly-made  land,  to 
the  channel,  in  Boston  harbor,  has  bem  the  water:  and  that,  by  obstracting  the 
held  indictable  as  a  nuisance.  Com.  9.  public  right  of  passage  to  the  water,  he 
Wright,  Jurist,  No.  6, 185 ;  Rex  v,  Groe-  was  guilty  of  a  nuisance.  The  People  v. 
venor,  2  Star.  511.  Lambicr,  5  Denio,  9. 

(In  Connecticut,  it  is  a  nuisance  to  ob-  In  New  Jersey,  the  riparian  proprietoia, 

struct  or  divert  any  stream,  &c.,  to  the  in-  who  have  constructed  wharves,  docks,  &«., 

jury  of  any  person;  without  license  from  between  lush  and  low-water  marks,   in 

the  town,  where  such  town  has  the  right  fit>nt  of  their  own  upland,  not  prevent^ 

of  granting  it.    Conn.  St  1821,  862.)  by  the  State,  and  without  ii^uiy  to  iunri> 


lOYEBS,  ETC.,  OWNmSHIP  OF  THE  BOIL.  199 

gm^on,  axe  entilled  to  the  impiaremeats  tion  of  wharves  was  very  important  fbr 

and  the  land  covered  bv  them ;  and  the  commercial  purposes,  bnt  the  colon j  was 

State  cannot  grant  the  land  or  improve-  itself  too  poor  to  bnUd  them,  and,  there- 

ments,  or  appropriate  them  topubhc  nses  fore,  bj  this  ordinance,  encouraged  indi* 

without  ooxnpensation.    Gougn  v.  Bell,  2  viduals  to  do  it.  Storer  v.  Freeman,  6  Mass. 

N.  J.  441.    bee  State  v.  Brown,  8  Dutch.  438.     See  also  remarks  of  Judge  Parker, 

IS.)  1  Pick.  182.    Chief  Justice   S^uiw  men- 

'An  owner  of  flats  cannot  claim  title  be-  tions  the  point  as  a  curious  tubject  o/inves- 

Tond  a  creek  in  which  the  sea  ebbs  and  HgatioB.   He  remarks  that,  by  the  &mmoD 

flows,  and  from  which  the  tide  does  not  law,  the  king  held  the  right  of  property  to 

wholly  ebb.    Sparhawk  v.  Bullard,  1  Met  high-water  mark,  in  trust  for  tne  subjects, 

95.    Under  the  above-named  ordinance,  and  therefore  could  not  ^ant  it  to  one  of 

the  ebb  of  the  tide,  when  from  natural  them.    But  this  restriction  could  not  ap- 

. causes  it  ebbs  the  lowest,  not  the  average  ply  to  grants  of  foreign  domains  to  lai^ge 

or  oonunon  ebb,  is  to  be  considered  as  companies,  obviousljr  made  for  politick 

jk>w-water  mark.   lb.   See  Dawes  v.  Pren-  objects,  the  accomplishment  of  which  ne- 

tioe,  16  Pick.  436.  cessarily  required  a  portion  of  the  sover- 

Conveyance  of  two  lots  of  land,  bound-  eign  prerogatives.    Hence  the  charters  of 

ing  them  by  "  the  harbor  of  Edgartown,"  su^  companies  granted  not  only  the  soO, 

tiie  grantor  agreeing  to  lay  out  a  way  ho-  but  also  ''  all  havens,  ports,  rivers,  waters, 

tween  them,  leading  towards  tiie  harbor,  ro^aiHea,''  &c.,  clearly  mcludiu^  tiie  right 

for  the  use  of  the  town.    Held,  the  flats  and  jurisdiction  of  ue  crown  m  the  sea- 

in  front  of  the  lots  passed,  though  the  de-  shores.    It  seems  best  to  have  suited  the 

Bcription,  both  as  to  the  quantity  of  the  views  of  the  colonists  here,  to  treat  the 

lana  and  length  of  the  lines,  would  be  sat-  soil  of  the  searshores  and  flats  as  the  prop- 

iafied  by  appnring  it  to  the  uplands  above,  erty  of  the  riparian  proprietor,  subject  to 

liayhew  o.  xu>rton,  17  Pick.  357.    Devise  certain  modifications  ;  because  such  has 

of  "  a  beach  fbr  drift-wood  and  timber,"  been  the  uniform  practice.    In  Massachu- 

the  testator  owning  also  the  a^oining  up-  setts,  an  ordinance  was  accordingly  passed. 

land.    Held,  this  passed  the  sou  above  or-  And,  though  none  such  has  been  found  in 

dinaiy  high-water  mark,  up  to  the  line  to  Plymouth,*  yet  a  uniform  usage  of  two 

which  sea-weed  and  drift-wood  are  usually  centuries  is  sufficient  proof  that  the  rule 

floated  in  ordinary  seasons  by  the  highest  was  adopted  by  &e  proper  authority  as  a 

winter  floods,  but  not  so  as  to  xndude  land  law.    Barker  v.  Bates,  18  Pick.  259-60. 

occasionally  overflowed  in  extraordinary  The  language  of  the  ordinance  referred 

knmdations.   Brown  v,  Lakonan,  18  Pick,  to  is,  "  all  creeks,  coves,  and  other  plaoei, 

444.  abont»  and  upon  salt  water,  where  the  sea 

(In  Alabama,  it  is  held  that  a  ^prant  of  ebbs  and  flows."    Hence  it  applies  to  the 

land  upon  a  river  must  extend  either  to  shores  of  the  open  sea,  as  weU  as  to  bays, 

high  or  low-water  mark,  not  to  a  point  coves,  and  rivers.  It  also  applies  wherever 

b^ween.    Hagan  v.  Campbell,  8  Por.  10.)  the  tide  ebbs  and  flows,  though  it  be  fresh 

The  right  to  use  the  waters,  covering  water  thrown  back  by  the  influx  of  the 

flats  bet^roen  high  and  low-water  marks,  sea.    13  Pick.  559-60 ;  Lapish  v.  Ban^r, 

lor  the  purposes  of  navigation,  was  not  &c.,  8  Greenl.  85 ;  Sale  v,  Pratt,  18  Pick, 

abridged  by  the  ordinance  of  1641  upon  191. 

that  subject;  and  owners  of  vessels  have  It  will  hereafter  be  seen  (see  Fiahav) 

a  right  to  pass  over  such  flats,  and  to  re-  that  the  common  law  rule  as  to  the  right 

main  on  them,  for  commercial  purposes,  oiJUhery  is  modified  in  the  States  of  Penn- 

from  the  ebb  to  the  flow  of  the  tide.    Ger-  sylvania  and  South  Carolina,  in  relation 

lish  V.  Proprietors,  &c,  26  Maine,  384.  to  laige  riyers,  actually,  though  not  tech- 

Where  nets,  appurtenant  and  incident  nically,  navigable, 

to  upland,  are  taken  fbr  a  railroad,  the  In  oouth  Carolina,  it  is  said,  on  the  one 

commonwealth  has  no  interest  therein  by  hand,  that  the  rule,  by  which  no  river  is 

way  of  easement,  which  requires  the  dam-  navigable  above  the  tide,  will  not  do  in  a 

ages  for  taking  the  same  to  be  assessed  in  State  whose  rivers  are  navigable  several 

the  manner  provided  by  the  Bev.  Sts.  c.  24,  hundred  miles  above  the  tide ;  and,  on  the 

sects.  48,  49,  50,  where  there  are  several  other,  that  no  river  can  be  considered  as 

parties  having  so'eral  estates  or  interests,  navigable,  the  natural   obstructions'  of 

at   the   same  time,  in  the  land   taken.  — . 

Walker  p.  Boston,  &c.,  3  Cnsh.  1.  *  The  maiiginal  noto  in  8  Greenl.  85. 

Chief  Justice  Panons  states,  as  the  rea-  states  the  ordinance  as  limited  to  PUmoum 

•on  for  the  modification  of  the  common  Colony.    Chancellor  Kent  says,  tnough 

law  above  referred  to,  in  Massachusetts,  originally  limited  to  P/ymoulA,  vet  the  doo- 

ihat  the  first  settlements  were  made  on  trine  of  it  is  held  in  iVfMaacnnsetts.     8 

harbors,  or  arms  of  the  sea^  that  the  ereo*  Kent,  (Sd  ed.)  499,  Il^  a. 
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which  prevent  the  pewage  of  hoats  of  any  8.  &  B.  Bailroad,  16  Wend.  113.    X^eefc- 

description.  The  same  modification  would  ment  lies  for  land  which  was  below  higfa- 

aeem  applicable  to  the  ownership  of  the  water  mark  in  nayigable  waters  and  arms 

stream  itself,  which  must,  therefore,  belong  of  the  sea,  if  it  has  Men  filled  up  and  made 

to  tiie  pnblic,  not  to  the  riparian  proprie-  hard  lancL    The  People  r.  Manran,  5  De- 

tor.    Bo,  in  North  Carolina  and  Alabama,  nio,  389. 

it  is  held  that  the  namgabilify  of  a  riTcr  In  a  recent  case,  it  is  held,  that,  it  seems 

does  not  depend  on  the  ebb  and  flow  of  the  oonrts  are  bound  to  take  judicial  notice  of 

tide ;  but  any  stream  navigable  by-sea-yes-  what  streams  are,  and  what  are  not,  high- 

sels  is  in  law  a  navigaUe  river,  and  the  ways  at  oonunon  law.    Browne  v.  Soo- 

owner  of  the  land  owns  only  to  low-water  field,  8  Barb.  239.    So  that,  in  New  Yoik, 

mark.    Carson  v,  Blacer,  8  Bin.  475 ;  and  in  all  the  States  of  the  Union,  riTers, 

Shrunk  v.  President,  ftc,  14  S.  &  B.  71 ;  whererer  ther  are  of  sufficient  capacity  to 

Cotes  V.  Wadlington,  1   McCord,  580;  fioat  the  products  of  tiie  mines,  the  foreses, 

Wilson  V,  Forbes,  2  Dev.  30 ;  Imram  v.  or  the  tillage  of  the  countiy  through  which 

Thraadgill,  3,  59 ;  Bullock  v,  Wuson,  S  thejr  flow,  to  market,  have  always  oeen  adr 

Por.  486.  judged  subject  to  the  right  of  passage,  in- 

But  la  New  York  the  common  law  prin-  aependent  of  legislation ;'  that  the  com- 

dple  of  private  ownership  to  the  centre  of  mon  law,  firom  its  want  of  fitness  and 

j^e  stream  has  been  applied  to  the  Hudson  adq>tation  to  the  condition  of  tfaii^  here, 

Biver,  above  tide-water,  and,  in  Connect-  has  never  been  adopted;  or,  if  adopted,  it 

ieut,  to  the  Oonnecticut  Blver,  notwith-  has  been  so  in  a  rorm  modified  and  hn- 

standing  their  actual  navigabili^.    Palm-  proved  by  law,  to  fit  the  condition  of  the 

«r  V.  Mulliean,  8  Caines,  319  ;  Adams  v.  country  and  the  wants  of  its  inhabitants. 

Pease,  2  Coism.  481.  Per  Jonnson,  J.,  lb. 

Chancellor  Kent  gives  the  following  ao-  In  Penn^flvanis^  owners  on  the  Bel*- 
oount  of  the  fluctuating  doctrines  upon  ware  and  »chuylkiU  Bivers  have  a  title 
the  subject  in  New  York.  (3  Kent,  427^.)  to  the  land  between  high  and  low-water 
In  the  ease  of  the  Canal  Appraisers  v.  The  marks,  subject  to  the  puDlic  right  of  pass- 
Peopki,  17  Wend.  571,  the  judgment  of  ing  when  it  is  covered  by  water.  Ball  v. 
the  SunrcBM  Court  in  13  Wend.  355  was  Slack,  2  Whart.  508.  So  on  the  Ohib 
revenea,  and  the  right  of  the  State  over  Biver.  McCuUodi,  &c.  v.  Aten,  2  Ohio^ 
waters  abow  the  flow  of  tiie  sea,  for  all  307 ;  Blanchard,  &c.  v.  Porter,  11,  138. 
pubUc  purposes,  in  denw^ation  of  Individ-  By  compact  between  Pennsylvania  and 
ual  rights,  deelered.  Thus,  1iM>ugh  the'  New  Jersey,  the  Delaware  Biver  remains 
erection  of  a  dam  across  the  Hudson,  at  a  highway  for  both  States ;  they  exercisinff 
the  sloop  lock  between  IVoy  and  Lansings  concurrent  jurisdiction  on  its  waters,  and 
buiffh,  aestroyed  the  value  of  a  waterfiSl  each  having  the  exdusive  regulation  of 
in  me  middle  sprout  of  tdie  Mohawk,  a  the  fisheries  annexed  to  its  own  sh<»e.  By 
tributarv  stream,  the  owner  of  the  mill-site  a  like  compact  between  New  York  and 
was  hela  not  entitied  to  eottpensation,  vn-  New  Jersey,  the  centre  of  the  Hudson 
der  the  canal  law.  (Zimmennan  «.  Union,  Biver  is  the  boundary  line,  but  New  Yoric 
&c.,  1  Watts  &  Ser.  346,  6.  P.{  But  the  has  exclusive  jurisdiction  over  the  river 
Court  of  Errors  have  since  decided  {Com-  and  bay,  excepting  the  wharves  and  im- 
missioners,  ftc  v.  Kempshall,  26  Wend,  provements  on  the  Jersey  shore,  while  the 
404)  that  flpesh  water  rivers  belong  to  the  sound  between  Staten  Island  and  New 
ripiuian  proprietors,  subject  only,  if  ncvi-  Jersey,  with  similar  reservations,  is  sub- 
gable,  tome  jemhicfis  of  public  navigation;  ject  exclusively  to  New  Jersey.  Rights 
and  that  in  case  of  any  interruption  to  of  propertv  in  each  State  reach  to  the 
their  use  of  the  water,  dv  reason  of  im-  middle  of  the  rivers.  Elmer,  562 ;  3  Kent, 
provements  made  by  the  State,  such  pre-  427,  n. 
prietors  are  entitied  to  compensation.  The  proviso,  in  the  Pennsylvania  and 

It  has  been  hdd,  that  owners  of  land  im  New  Jersey  act  of  1771,  sect  7,  by  which 

the  banks  of  the  Harlem  Biver  have  no  those  States,  in  declaring  the  Delaware 

peculiar  rights  in  the  waters  of  that  river.  River  a  common  highway,  and  authorizing 

The  corporation  of  New  York  own  bo-  the  improvement  Sf  it  by  commissioners, 

tween  high  and  low-water  marks ;  and  the  provided  that  no  power  given  by  the  act 

legislature  has  control  of  the  rest.    Water  should  give   power  "  to  remove,  throw 

Commissioners,  3  Edw.  290.  down,  lower,  or  impair,  or  in  any  maimer 

In  the  same  State,  the  government  may  to  alter  **  certain  mill-dams,  nor  to  ob- 

authorise  the  erection  of  a  bridge  across  a  struct,  or  "in  any  manner  hinder"  the 

navigable  river,  below  where  the  coasting  owners  of  them,  or  "  their  heirs  or  assigns, 

trade  is  carried  on  by  licensed  vessels  pro-  ih>m  taking  water  out  of  the  said  river  for 

vided  the  bridge  be  built  with  a  drew,  to  the  use  of  the  said  mills ; "  is  not  a  grant 

be  used  without  charge.    The  People  v.  of  the  water  to  the -owners  of  such  mills^ 
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but  tbfi  tokmlioii  of  a  nninnce,  and  a  axxd  tnch  penon  therenpon  boomed  the 

mere  Hoense  to  the  miU-owiieny  revocable  logs,  opeaed  and  repaired  acme  old  slnice- 

at  pLeasurey  to  ue  the  water.    Bnndle  0.  ways  aronnd  the  dam  belonging  to  the 

The  Delaware,  &c,  Wallace,  Jr.,  275.  proprietor,  and  drove  his  own  logs  through 

The  Potomac  Biyer  is  held  to  be  nam-  them;  it  was  held  that,  this  mode  of  efifect- 

^abU  above  the  flow  of  the  tide.    Binney,  ing  the  passage  being  in  &ct  least  detri- 

S  Bland,  12S.    The  subject  is  regulated  mental  to  the  proprietor,  the  other  party 

b^  compact  between  Muyland  and  Vir-  was  jnsdfied  in  adopting  it,  and  might  re- 

gmia.     lb.     A  statnto  of  Maryland  —  cover,  as  part  of  his  damages,  the  expense 

1745,  ch.  9,  sect  10 — provided,  that  all  of  booming  the  logs  and  repairing  the 

improvements  made  ont  of  the  water,  or  sluices.    lb. 

wlwre  it  usually  flows,  should  be  the  rieht       Article  446  of  the  Louisiana  civil  code 

of  the  improvers,  their  heirs,  &c.    Hdd,  does  not  establish  against  the  proprietor 

applicable  only  to  improvements  in  front  of  the  soil,  on  tiie  banks  of  navigable 

o/* OM  oimo-'s  awn  id;  and,  in  case  o/^oon-  streams,  a  servitude  in  fiivor  of  the  public 

met  between  riparian  proprietors,  arising  at  large,  for  all  purposes,  but  only  for  such 

from  curvature  of  the  shores,  that  the  elder  as  are  incident  to  tne  nature  and  the  navi- 

Mtent  would  have  priority.   Wilson  v.  In-  gable  character  of  the  streams.    Lyons  v. 

loes,  11  Gill  &  J.  S51.    See  further,  as  to  Hinckley,  12  La.  An.  655. 
what  constitutes  a  navigable  river,  Charles-       Under  the  law  which  prescribes  the  ob> 

town  0.  County,  &c.,  S  Met.  202 ;  21  Pick,  ligation  of  proprietors  or  lands  borderiug 

844.  upon  the  rivers  to  suffer  the  servitude  of  a 

In  New  Hampshure,  a  statute  prohibited  levee  for  the  use  of  the  miblic,  the  soil 

the  construction  of  a  bridge  so  as  to  im-  alone  owes  the  servitude.    Mithoff  v,  Car- 

pede  navigation.    At  the  place  where  a  roll  ton,  12  La.  An.  185. 
bridge  was  built,  the  river  was  from  5  to       When,  for  the  public  safety,  it  beoomea 

27  feet  deep,  but  it  did  not  appear  to  have  necessaiy  to  construct  the  levee  on  ground 

been  ever  used  for  commercial  purposes,  on  which  buildings  had  been  erected  bnr 

nor  was  it  shown  that  the  bridge  would  them  at  a  time  when  no  immediate  servi- 

impede  the  use  of  the  river  for  boats  or  tude  was  due  to  the  public,  and  the  build- 

rans.    Held,  the  act  did  not  apply  to  this  ings  are  demolished  for  that  purpose ;  the 

bridge.    State  0.  Qilmanton,  14  a.  H.  467.  owners  are  entitled  to  be  compensated  for 

In  Maine,  riparian  proprietors  own  to  their  value,  to  be  estimated  at  the  time 

the  thread  of  firesh  water  rivers,  &c.    The  th^were  taken  for  public  purposes.   lb. 
rights  of  public  use  in  navigable  rivers  '     The  rule  in  regard  to  the  ownership  of 

have  never  been  carried  so  far  as  to  place  islands  has  been  recognized  in  New  Hamp> 

fresh  water  streams  on  the  same  sround  shire  and  Massachusetts.    It  is  said,  m 

with  those  in  which  the  tide  ebbs  and  flows,  bounding  a  conveyance  by  a  river,  the 

which  alone  an  consideerd  strictly  navi-  stream,  as  a  monument,  is  described  as  thi 

gable  at  common  law,  and  to  exclude  the  icAok  stream,  and  not  a  part  of  it.  Islands, 

owners  of  the  banks  and  beds  from  all  too,  are  so  diflerent  in  size ;  and  in  some 

property  in  them.    Brown  v.  Chadboume,  streams  so  changeable  and  difficult  to  flz 

31  Maine,  9.  are  their  boundaries  and  location,  in  con- 

The  rule  of  the  common  law,  that  ripa-  sequence  of  high  floods  and  long  droughts ; 

rian  proprietors  own  to  the  thread  of  fresh  — that  any  attempt  to  except  them  from 

water  rivers,  has  been  adopted  in  Maine,  the  general  prindple  would  be  impracticar 

Ib.  ble.    Ingndiam  v.  Wilkinson,  4  Pick.  268 ; 

If  a  fresh  water  stream  is  inherently  and  Claxemont  v.  Carlton,  2  N.  H.  871 ;  Handly 

in  its  nature  capable  of  being  used,  though  v.  Anthony,  5  Wheat.  381. 
for  a  part  of  the  year,  for  commerce  or  for       A  principle  has  been  adopted  in  Con- 

the  floating  of  vessels,  boats,  rafts,  or  logs ;  necticut,  that,  where  a  navigable  river  has 

it  may  be  so  used  by  the  public,  leaving  to  gradually  shifted  its  whole  bed,  so  that  a 

the  owners  of  the  beds  all  other  uses  not  man's  land  has  risen  on  the  opposite  side, 

inconsistent  with  this  easement    So,  si-  he  is  entitled  to  it.    Connecticut  Biver  is 

though  it  is  sometimes  necessary  to  go  constantly  varying  its  channel;  and  in 

upon  the  banks  to  drive  the  logs,  if  not  al-  stances  have  occurred  within  the  memory 

^rays  necessary.    Permanent  obstructions  of  man,  where  the  soil  has  reappeared 

also  may  exis^  which  may  prevent  one  within  tiie  original  bounds  of  a  proprietor 

portion  of  the  river  from  being  public  with-  on  the  opposite  bank  of  the  river.    Where 

out  BSec^Dg  other  parts.    Where  such  a  the  feet  could  be  proved,  such  proprietors 

river  was  obetructea  by  a  dam,  and  an  ae-  have  recovered  the  land.    It  is  said  thia 

cumulation  of  logs  behind  it,  bolonffing  to  doctrine  has  never  been  recognized  ehi^ 

the  riparian  proprietor,  who  refused  to  re-  whcse,  and  is  clearly  inconsistent  with  the 

move  these  obstructions  to  permit  the  pas-  absolute  right,  by  aiUimon   at  oonmioil 

a^  of  logs  belongiDg  to  another  pefson,  law.    1  Swift^  Ul,  112» 
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In  New  York  and  New  Hampshire,  nav-  Actaal  possession  b^  a  town,  snffictait  tp 

Sgable  lakes,  and  in  Maine  lam  ponds,  maintain  trespass  mr  catting  ioe,  i»  not 

are  placed  on  the  same  pubUc  ^tm^  as  proved  by  Yotes,  at  long  interrab,  regi^ 

the  sea  and  navigable  nvers.    The  lipa-  fating  the  nse  of  the  water  for  miUa,  or  of 

xian  proprietor  haa  no  title  beyond  uie  a  recital,  in  a  remonstrance  to  tiie  Iqgis- 

shore  withoat  a  specific  grant;  and  the  latnre  against   the  incorporation  of  sq 

bed  of  the  lakes  can  be  granted  only  to  aqnednct,  of  an  ancient  award  that  tfas 

such  proprietor. ,  1  N.  Y.  Rev.  St.  208 ;  fntore  drawing  of  water  be  icgolated  bj 

Hathom  t;.  Stinson,  1  Fairf.  238;  The  the  selectmen. 
State  V.  Gilmanton,  9  N.  H.  461.  Fishing,  fowling,  boating,  batiiing,  AaU 

In  Vermont,  an  owner  of  the  shore  of  ing,  or  nding  npon  the  ice,  taking  water 

Lake  Champlun  may  extend  his  wharf  or  for  domestic  or  agricultural  pnxpoaei,  or 

storehoose  any  distance  into  the  lake,  not  for  nse  in  the  arts,  and  Ae  eattlqg  aad 

obstmcting  ordinary  navigation.    So  the  taking  of  ice  are  free  to  acQoining  owneni 

title  of  those  who  have  previously  done  so  and  all  who  can  have  access  to  the  pond 

is  established  by  the  lievi^  Statutes,  without  a  trespass,  so  &r  as  th^  do  not 

Bev.  St  310.  interfere  with  the  reasonable  use  of  it  I^ 

In  Massachusetts,  the  foUowing  points  others,  or  with  the  public  tight;  xaaktt 

have  been  decided  in  a  very  recent  case :  —  otherwise  ordered  by  the  legislature. 

Great  ponds,  containing  over  ten  acres.       The  town  of  West  Bou»ury  have  not 

which  were  not  before  the  year  1647  ap-  inch  a  property  in  the  ice  as  wul  maintain 

•propriated  to  private  persons,  were  bjr  the  an  action,  even  if  owning  the  fee  (tf  tke 

colony  ordiuanoe  made  public,  to  fie  in  pond. 

common  for  public  use.  And  this,  whether       An  unreasonable  takinz  of  ice  is  indict* 

then  included  in  territory  granted  to  a  able.     Towns  may  regmate  the  use  (^ 

•town,  or  to  proprietors  for  a  town ;  unless  ponds  by  by-laws ;  and  if  these  are  insoffi- 

appropriated  to  individuals  either  by  the  cient,  the  legislature  may  interpose.  West 

flreemen  of  the  town  or  the  general  court  Bozbuiy  v.  Stoddard,  7  Alien  158. 
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CHAPTER  LXIX. 

WAT^SOOUBSBS,  WOJSf  DAMS,  KTC* 

1.  Wateroonrse — nature  of  the  property      5.  Bieht  to  erect  a  dam — amoniit  of  in* 
therein.  Jarj,  &c. 

3.  General  principle  ae  to  the  use  of  ran-      6.  Measure  of  one's  water  power — whi^t 

ning   water  —  distinction   between      7.  Water  cannot  be  oarrupttd 
riparian  proprietor  and  mill-owner ;      8.  Omonte  owners, 

cases  where  the  public  is  interest*  10.  Aaverse  and  prescriptiye  right 

ed.  16.  Bight  gained  by  prior  ooeupane^, 

4.  Detention  of  the  water.  19.  Bight  of  irrigation,  &e. 

§  1.  Haying,  in  the  last  chapter,  considered  the  subject  of  the 
ownership  of  rivers  not  navigable,  m  the  abstract^  we  proceed  to 
Qie  important  practical  rights  which  grow  out  of  this  ownlersbip, 
pertaining  to  the  use  of  the  water  of  such  rivers,  by  the  respective 
proprietors  of  the  banks,  (a) 

§  2.  A  watercourse  is  regarded  in  law  as  a  part  of  the  land  over 
which  it  flows.  Upon  this  principle  it  will  pass  with  the  latter  by 
a  deed  or  patent,  unless  expressly  reserved.^  So  the  right  to  a 
watercourse  is  a  freehold  interest,  of  which  the  owner  cannot  be 
deprived,  but  by  lawful  judgment  of  his  peers,  or  due  process  of 
law,*  (See  ch.  TO.)  So  a  watercourse  cannot  be  recovered  in  an 
action,  either  by  the  general  description  of  a  stream  or  river,  or  by 

>  Watkins  o.  Hotanan,  16  Pet.  89.  *  Go.  t4t  161 ;  Gardner  v.  Newbnigh, 

'  8  John.  Cha.  162. 

(a)  In  a  yery  late  Enjg^lish  case  it  is  re-  artificial  cat,  leading  from  the  stream,  and 

marked  — ''  the  application  and  use  of  flow-  then,  aiter  taming  the  wheel  of  the  mill, 

Ing  water  to  work  machinery  is  as  old  as  the  flows  away  in  what  is  commonly  called 

law.    Oom  millfl  hare  existed  from  time  the  tail-gate.    So,  also,  water  was  and  is 

immemorial,  and  -— foiling  and  otiier  mills  verf  freqaenily  conToyed  fh>m  the  natural 

worked  hr  water— are  <n  a  very  ancient  stream  m  the  same  manner  for  purposes 

date.      The  mill  is   sometimes  sitoated  of  Irrigation.''     Per  Martin,  B.,  Nuttall 

i^n  the  bank  of  the  natural  stream,  bat  p.  BraceweU,  Law  Bep.  (Bng.  Exch.)  Jan. 

more  osoally  at  some  little  distance  from  1S67,  p.  7. 
It;  the  water  is  conTeyed  to  it  by  a  galeor 
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its  cubical  or  snperficial  measare,  but  only  as  90  mudi  land  covered 
ly  water?^  (See  voL  i.  p.  8.)  Ejectment  will  lie,  however,  for  a 
hoUary  of  salt ;  meaning  the  water  which  arises  in  a  salt  well,  be- 
longing to  one  who  has  no  right  in  the  soil.  So,  also,  for  a  pocL 
In  both  cases  the  water  is  fixed,  not  running,  and  the  word  poet 
embraces  the  land  also.'  But  the  privilege  of  drawing  water  from 
a  pond  is  not  latuL  Hence  a  covenant  relating  to  it  is  not  a  cove- 
nant nmning  with  the  land,  and  is  not  assignable.'  So  a  mUl-tite 
can  pass  by  a  deed  only  as  incident  to  a  mill,  where  no  land  is 
granted  as  such.  Hence,  upon  abandonment  of  the  miU,  the  title 
to  the  site  fiuls.^  So  water  power  for  mill  purposes,  not  used,  being 
merely  a  capacity  of  land  for  a  certain  mode  of  improvement,  is 
not  taxaSle,  independently  of  the  land.  Thus  two  towns,  A  and 
B,  being  divided  by  the  thread  of  a  river,  a  dam  was  made  across 
it,  and  the  power  thus  created- was  applied  wholly  to  mills  in  A. 
Held,  the  power  was  not  taxable  in  B.^ 

§  8.  Every  proprietor  (a)  of  land,  on  the  bank  of  a  fresh  water 
river,  has  a  right  to  the  use  of  the  water,  a»  it  wae  wont  to  run  (yt 
currere  solehaf),  without  diminution  or  alteration ;  (K)  and  no  owner 
has,  in  general,  a  right  to  use  it,  to  the  prejudice  of  other  owners 

^  8  Bl.  €k>m.  18 ;  Challenor  v.  Thomas,  >  Whedock  v.  Thayer,  16  Pick.  68. 

YelY.  148.  *  MiUer  0.  MiUer,  15  Pick.  57. 

'  Comjn  v.  Eyneto,  Cro.  Jac  150;  1  ^  Boston,  &c  v,  Newton,  22  Pick.  22. 
L87.  44 ;  Go.  Lit  5. 

(a)  In  case  for.  diverting  a  watercourse  pied  by  the  defendant,  paramount  to  die 

from  the  lands  of  the  plaintiff,  his  poase§:  plaintiff's  right  to  the  water,  without  show* 

sum  is  sufficiently  statea  in  the  declaration  mg  title  from  such  thirdperaon  to  himsdf. 

by  an  aTcrment  that,  at  the  time  of  the'  Rogers  v.  Bancroft,  20  Verm.  250. 

ponmiission  of  the  torts,  he  was  "  seised  in  (6)  A  right  to  the  reasonable  use  of  the 

his  demesne  as  of  fee ; ''  for  seisin  in  law  water  for  mills  or  other  purposes,  whatever 

is  sufficient.    Hart  v.  Evans,  8  Barr,  13.  may  be  the  effect  upon  ue  owners  of  lands 

The  gist  of  the  action  is  the  diversion,  below;  and  he  is  not  liable  to  an  actioa 

which,  in  whatever  way  it  is  done,  is  an  in-  for  obstructing  and  using  the  water  for  his 

jury  both  to  the  freehold  and  the  possea-  mill,  if  his  dam  is  adapted  to  the  size  and 

lion.    lb.                                ^  capacity  of  the  stream,  and  to  the  qnantijtf 

The  watercourse  is  a  permaiient  advan-  of^ water  usually  flowing  therein,  and  his 

tage  to  the  inheritance,  and  taking  it  away  mode  of  using  ue  water  is  usual  and  xea- 

an  injuiy  to  the  inheritance,  f^  which  an  sonable,  according  to  tiie  general  custom 

action  lies.    lb.  of  the  country,  on  similar  streams.  Spring- 

The  measure  of  damages  is  the  injury  field  r.  Harris,  4  Allen,  494. 

sustained  by  the  wrongfm  acts  of  the  do-  The  use  of  an  upper  mill  prMl^ge  pur* 

fondants  upon  the  premises.    lb.  chased  fh>m  the  owner  of  a  lower  one  is 

In  an  action  on  the  case  for  diverting  not  regulated  by  the  nse  made  of  It  before 

water  from  the  plaintiff's  mill,  it  is  not  such  ptirchase,  Imt  bv  what  is  reasonable 

sufficient  for  the  defendant -to  show  an  ou^  and  proper,  confonnaDly  to  the  wants  and 

standing  right  in  some  third  person  to  take  usages  of  the  community.    Haakina  v. 

the  water  for  the  nse  of  the  premises  ooco-  Hasklns,  9  Qray,  890. 
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above  or  below  him,  bj  throwing  it  back  upon  the  former,  or  sub- 
tracting it  from  the  latter,  so  as  to  render  th^  privilege  useless 
and  nnprodoctiye.  (a)  So  a  mill  owner  has  a  privilege  in  the  land 
below  for  the  purposes  of  such  passage,  and  a  right  to  keep  it  clear.^ 
And  this  privilege  is  technically  an  easement.^  So,  where  the 
owner  of  a  salt  meadow  upon  a  navigable  stream,  above  a  dam, 
sues  the  mill  owner  for  obstructing  the  water  and  thus  injuring 
the  grass ;  this  is  an  action  concerning  an  eoBement^  (()  A 
watercourse  begins  ex  jure  natunBj  (e)  and,  having  taken   a 

^'  PreBOOtt  V.  WiUiams,  5  Met  429.  *  Turner  v.  Blodget^  lb.  240,  n. 

s  Caxj  V,  Daniete,  lb.  S36. 

(a)  The  general  mle  stated  in  the  text,  ned.    Arkwright  v.  GeU,  Gale  &  W.  182; 
ezpressedbytiiemaxim,  "iSwiitartftifo,  lit  5  Meee.  &  W.  208 ;  Qoodale  v.  Tattle,  29 
mm  aUmuM  ladoi;*  is  applicable  to  yoo-  N.  T.  (2  Tifia.)  459. 
mrtment  and  its  grantees.     Hendricks  v.  Bat  a  penon  may  make  a  new  water- 
Johnson,  6  Por.  472.  coarse  apom  his  own  land,  and  withhold 

(6)  Declaration,  that  the  plaintiff  was  its  ase  m>m  all  those  who  will  not  make 

leised  and  possessed  o^  a  miU,  mill-dam,  ^mpensation,  and  authorize  and  contract 

and  water-priyilege  on  F.  brook,  and  haa  for  its  ose  by  those  who  wilL    (Wells,  J., 

m  right  to  the  use  of  the  water  for  the  rais-  dissenting.)  Dwinel  v.  Barnard,  28  MsdnCj 

ing  of  a  head  of  water,  and  for  the  driving  554. 

6f  his  said  mill,  without  molestation,  and  By  agreement  between  an  upper  and 
that  the  defondant  erected,  over  and  across  lower  owner,  the  stream  may  be  divided 
said  brook  and  another  brook  leading  into  into  two  parts,  and  b^  lone  use  the  latter 
the  same  above  the  plaintiff's  mill,  a  dam,  will  aoauire,  as  against  uie  former,  the 
in  such  an  insecure  manner  that,  after  rais-  right  or  the  proprietor  upon  a  natural 
ing  a  great  body  of  water  in  said  stream,  stream  to  the  water  flowing  through  one 
alwve  the  plaintiff's  mill,  the  defendant's  of  the  channels.  Nuttall  v.  Bracewm,  Law 
dam  was  in  consequence  carried  away,  by  Rep.  (Eng.)  Jan.  1867,  Exch.  p.  1. 
means  whereof  a  laige  and  unusual  quan-  After  an  artificial  vent  has  oeen  substi- 
tity  of  water  was  let  down  upon  the  plain-  tuted  for  the  natural  channel  of  a  water* 
tiff's  dam  and  mill,  whereby  the  same  were  course,  it  is  the  duty  of  the  party  who 
greatly  damaeed,  and  a  large  quantity  of  obstructed  the  natural  channel  to  keep 
sand  was  wawed  and  thrown  into  the  pond  the  artificial  vent  in  repair.  Brisbane  v. 
of  ibe  plaintiff,  hj  which  the  same  was  O'Neall,  3  Strobh.  348. 
much  diminished  in  capacity  for  contain-  In  case  of  a  natural  stream,  the  land- 
ing water,  and  his  mill-privilcee  thereby  owner  may  drain  into  it  But  not  bv  an 
greatly  reduced  in  value,  and  he  was  put  artificial  <urain  on  another's  land,  ^filler 
to  the  expense  of  $200  for  the  repairs  of  v.  Laubach,  47  Penn.  154. 
the  same,  and  was  subjected  to  great  loss  Although,  it  a  person  should  obstruct 
by  the  interruption  of  the  business  of  his  the  flow  of  a  stream  over  its  accustomed 
null.  Held,  after  verdict,  it  sufficiently  bed,  so  that  it  could  not  be  used  as  for- 
iqppeared  that  this  was  an  action  respect-  merly,  for  the  purposes  of  boating  or  float- 
ing ctn  eatemoU,  within  St  1840,.  ch.  87.  ing  rafts  or  loss,  and  should  turn  it  into  a 
8ouIe  V,  Bussell,  18  Met  436.  new  channel,  ne  would  thereby  authorize 

(c)  A  grantor  of  one  of  two  forms,  over  the  public  to  make  use  of  it  in  the  new,  as 

whicn  there  is  a  natural  watercourse,  may  they  nad  used  it  in  the  old  channel ;  yet,  if 

claim  to  have  the  water  flow  upon  &e  form  a  person  without  right  should  open  a  sluice 

reserved  as  he  enjoyed  it  before.    Brakely  or  channel  on  his  own  land,  and  thereby 

V.  Shvp,  2  Stockt  206.  divert  the  waters  of  a  stream,  riyer,  or  lake 

The  principle  does  not  apply  to  art\fiaal  from  their  natural  and  accustomed  course, 

streams.  Thus,  if  water  raised  by  a  steam-  without  causine  any  obstruction  elsewhere, 

engine  from  a  mine,  or  flowing  from  the  it  is  held  that  me  public  would  not  thereby 

eaves  of  houses,  is  thrown  upon  adjoining  become  entitled  to  their  use  over  his  land, 

land  and  used  by  the  owner,  such  use  wiU  though  some  other  person  unconnected 

give  no  daim  to  have  the  privilege  contia-  with  him  had  obstructed  the  flow  and 
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course  naturally,  it  cannot  be  diverted.  The  natural  stream,  ex- 
isting by  the  bounty  of  Providence,  for  the  benefit  of  die  land 
through  which  it  flows,  is  an  incident  annexed  by  operation  of  law 

to  the  land.^  Ownership  of  the  bank  gives  no  title  to  the  wateTf 
but  a  simple  ti9ti/hicty  or  enjoyment,  while  it  passes  along ;  unless 
by  virtue  of  a  grant,  or  an  uninterrupted  enjoyment  for  twenty 

years,  which  is  evidence  of  one.  The  property  in  a  watercourse  is 
said  to  consist  not  so  much  in  the  fluid  itself,  as  in  the  advantage 
of  its  impetus.*  (a) 

^  Brown  0.  Bowen,  30  N.  Y.  (3  Tifla.)  Hutchinson  v,  Coleman,  5  Halst  74 ;  King 

519;  Tyler  9.  Wilkinson,  4  Mass.  400-1;  v.  TiSemy,  9  Conn.  162;  Blandiatd  v. 

Evans  v.  Meriweather,  3  Scam.  494 ;  Web-  Baker,  8  Greenl.  253 ;  Beissell  9.  ShoU,  4 

8ter  V,  Fleming.  2  Hnm^  518 ;  Acton  v,  DalL  211 ;  Palmer  v,  Mnlligan,  3  Cainee, 

Blnndeil,  12  Mees.  &  W.  349;  HaU  v,  307;  Colbum  ir.  RicharcU,  13  Mass.  490  j 

Swift,  6  Scott,  167;  Embree  9.  Owen,  4  Cook  v.  Hull,  3  Pick.  269;  Bunnels  9. 

Eng.  L.  &  Eq/466 ;  Canal,  &c.  9.  Haven,  Bullcn,  2  N.  H.  532 ;  Merritt  9.  Brinker- 

5  (Sim.  548 ;  Wood  9.  Sutdiffe,  8  Eng.  L.  hoff,  17  John.  306 ;  Van  Beisen  9.  Van 

6  Eq.  217 ;  Wright  v.  Howard,  1  Sim.  &  Bergen,  3  John.  Cha.  282;  Thompson  9. 
Stn.  190 ;  Patten  9.  Maiden,  14  Wis.  473.  Crocker,  9  Pick.  58 ;  Johns  9.  Stevens,  3 

<  Wright  V.  Howard,  1  Sim.  &  Stn.  190 ;  Venn.  308 ;  HoweU  9.  McCoy,  3  Bawl«^ 
Mason  9.  Hill,  3  B.  &  Ad.  304;  5  lb.  1 ;  256;  Shuiy  9.  Pi^ot,  3  Bulst  339 ;  Coop- 
Gardner  9.  Trustees,  &c.,  2  John.  Cha.  er  9.  Williams,  4  Ohio,  286 ;  Williams  v. 
162;  Belknap  9.  Belknap,  lb.  463;  Merritt  Moreland,  2  Bam.  &  Cr.  910;  3  Kent» 
9.  Parker,  Coze,  460;  Tj^er  9.  Wilkinson,  439;  Wadsworth  9.  Tillotson^  15  Conn. 
4  Mas.  397 ;  Coalter  9.  Hunter,  4  Rand.  366 ;  2  Bland,  125. 
58;  Hammond  9.  Fuller,  1  Paige^  197; 

emss  of  the  waters  fh>m  a  distant  point  No  action  lies  against  a  city  for  obstmcfe- 

of  such  stream.    Dwinel  9.  Barnard,  28  ing  the  flow  of  a  stream  by  the  drainaga 

Maine,  554.  into  it  of  surface  water,  which  results  mm 

Where  land-owners  have  agreed  to  have  the  natimd  growth  of  the  city.    Wheeler 

a  watercourse  made  through  their  respect-  9.  Worcester,  10  Allen,  591. 

ive  lands  for  the  purpose  of  supplying  a  A  spring  on  A's  land,  sixteen  rods  from 

town  with  water,  an  injunction  lies  against  B's,  supplied  a  small  stream  that  ran  to 

one  of  them  who  diverts  the  stream  into  B's  land!,  the  water  bdng  sufficient  to  fiU 

its  old  channel.    Duke,  &c.  9.  Elgin,  7  a  half-inch  pipe,  and  the  flow  being  oon- 

Eng.  L.  &  Eq.  39.  stant  and  nearly  nnifonn,  ezoept  in  very 

Action  for  the  obstruction  of  *'  a  small  dry  times,  when  it  fiiiled  to  run.    Pot 

stream  of  water"  running  through  the  seven  rods  the  stream  descended  rapidly^ 

]daintiff's  land.    The  obstruction  proved  in  a  well-defined  course,  to  a  jueoe  is 

was  of  the  flow,  through  a  ditch,  or  water  marshy  ground,  where  it  spread,  so  that 

from  rains  and  snow  and  underdraining.  its  flow  was  slight  and  not  sufflcient  to 

Held,  insufficient.     Dickinson  v.  Worces-  break  the  turf,  but  was  generally  auffident 

ter,  7  Allen,  19.    Aoc  Bangor  9.  Lansil,  to  form  a  continuous   sluggish  current 

51  Maine,  521.  along  the  surface,  in  a  natural  depression. 

Independently  of  prescription,  there  is  to  a  watering-place  within  B's  line.   Held» 

no  right  to  conduct  over  adjoining  land  a  watercourse.   Also,  that  A,  while  having 

water  upon  wet  and  swampv  erouna,  from  the  right  to  use  the  stream  for  pur|)oses  of 

rain  or  snow  or  underdrainmg,  through  irrigation,  was  bound  to  apply  it  in  such 

an  artificial  channel.    Dickinson  9.  Wor-  reasonable  manner  and  quantity  as  not  to 

oestcr,  7  Allen,  19 ;  10  Gray,  28.    See  But-  deprive  the  plaintiff  of  a  sufficient  supply 

ler  9.  Peck,  16  Ohio  St  334;  Grannon  9.  for  his  watcring-plaoe.    GiUett  9.  Johnson, 

Hargftdon,  10  Allen,  106 ;  Goodale  v.  Tut-  30  Conn.  160. 

tie,  29  K.  T.  (2  Tifla.)  459;  Park  9.  New-  (a)  The  important  distinction  between 

buijport,  10  Gray,  28.  the  rights  of  a  riparian  proprietor  as  stici. 

One  owner  has  no  right  to  foul  another's  and  his  rights  as  a  mUl  owner,  waa  oonsid* 

land  by  surface  water.    Beard  9.  Muiphy,  ered  in  a  late  case  in  Connecticut    In  that 

37  Verm.  99.  case.  A,  a  riparian  proprietor,  had  used  tht 
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(  4.  The  hw  forbids  not  only  the  pennanent  diyersion  or  dimi« 

pation  of  the  water,  but  alaO  its  unreatondble  detention,    Thns,  a 
aull  owner  above  has  no  right  to  keep  the  water  an  unreasonable 

water  for  mor&  tium  fifteen  Tears,  thepe-  was  made  with  soMcient  partiealarity.' 
riod  of  prescription  in  Connecticnt,  for  a  Parker  o.  Qriswold,  17  Conn.  S88. 
miO,  by  oondncdng  it  through  a  raceway  A,  an  owner  abore^  by  a  wear  or  dam, 
into  a  reservoir^  and  thence  to  the  mill,  diverted  the  water.  About  ten  years  after- 
B,  an  owner  of  the  stream  aboTc,  after-  wards,  B,  the  ^oinine  owner  b«Iow,  made 
wards  obstmcted  the  natnral  flow  of  the  a  channd  in  his  own  land,  oontignons  to 
water,  A  having  a  short  time  before  given  the  stream,  for  some  mannfoctniinf  pnr- 
np  his  reservoir,  in  consequence  of  which  pose,  not  mrenoosly  canied  on.  In  an- 
he  required  more  water,  and  but  for  which  action  by  B  against  A,  held,  A  had  ac- 
he would  have  sufiered  no  injurv.  Held,  quired  no  rieht  by  his  use  c^  the  water, 
B.  was  liable  to  an  action.  Williams,  J.,  against  B.  mason  v.  Hill,  3  Bom.  &  Adok 
remarked,  that,  in  regard  to  a  right  ao*  804.  (Wright  v.  Howard,  1  Sim.  &  Stu. 
^red  by  continued  enjoyment,  its  extent  190.) 

i«  measured  by  the  extent  of  the  emoy-  Theprindple  of  this  distinction  is  equal- 

ment    But  the  riparian  proprietor  has.  ly  applicable,  where  the  situation  of  th9 

annexed  to  his  lands,  the  general  flow  of  parties  is  reversed,  and  the  action  brought 

the  stream,  so  far  as  it  hais  not  been  si-  dv  an  owner  above  against  one  below,  for 

xeady  acquired  b^  some  mior  and  l^ally  obstructing  the  natural  flow  of  the  water, 

operative  appropriation.   Hence,  the  plain-  In  such  case,  it  is  not  a  defence,  that  the 

tiff  in  this  case  has  a  ri^ht  to  the  flow  of  interruption  would  have  caused  the  phus* 

the  water,  not  by  his  artificial  channel,  or  tiff  no  uogury,  if  he  had  continued  to  use 

into  his  reservoir,  but  within  its  banks  the  water  as  he  had  formerly  done.    As, 

through  his  lands,  as  it  was  wont    His  for  instance,  where  the  plaintiff  had  low* 

mode  of  usin^  the  water  is  immaterial,  ex-  ered  his  hammer-wheel.    King  v.  Hfiany, 

oept  as  afifectmg  the  damages.    Budding-  9  Conn.  162. 

ton  V.  Bradley,  10  Conn.  213.  See  4  Mas.  Several  ancient  cases  are  cited  by  Mr. 
403 ;  Beaiey  v.  Shaw,  6  £.  208 ;  Saun-  Angell  with  respect  to  the  natural  right 
ders  V.  Newman,  1  B.  &  Al.  258,*  Mason  to  a  watercourse.  Thus,  in  32  £dw.  Hi., 
vu  Hill,  3  B.  &  Ad.  404;  5,  1.  In  the  A  brought  an  assize  of  nuisance  against  x 
same  State,  the  plaintiff,  in  an  action  on  B,  for  £at  B  had  made  ^  trench  over  a 
the  case  for  the  diversion  of  a  watercourse,  river,  and  drawn  the  water  from  its  usual 
alleged  that  the  defendant,  by  means  of  a  course ;  and  judgment  was  given  for  re> 
dam  across  the  stream  above  the  land  of  movsl  of  the  water  into  the  old  channel, 
the  plaintiff,  and  a  channel  connected  at  the  cost  of  B.  So  it  was  said,  many 
therewith,  diverted  the  water  out  of  its  centuries  ago,  that  where  A  has  a  miu 
natural  course,  away  from  the  land  of  the  whidh  grinds  ten  quarters  per  day,  and  B, 
plainti£^  and  prevented  the  water  *of  the  an  adjoining  owner,  diverts  the  water  so 
stream  fix)m  nowing  along,  in  its  usual  that  it  will  ^rind  but  one  quarter,  A  has  a 
course,  to  the  land  of  the  plaintiff,  and  right  of  action  a^nst  B.  According  to 
supplying  the  same  with  water,  as  it  other-  o£er  old  authorities,  the  owner  of  an  an-^ 
wise  would  have  done ;  that^  by  reason  dent  mill,  which  has  existed  time  out  of 
thereof,  the  water  of  said  stream  cotdd  not,  mind,  has  no  remedy  against  one  who 
nor  did,  during  the  time  specified,  flow  to  erects  another  mOl  upon  ttie  same  stream, 
said  land,  as  it  ought  to,  and  otherwise  unless  the  flow  of  water  to  the  former  19 
would  have  done;  and  that  the  plaintiff  thereby  stopped,  or  the  water  rendered  so 
thereby,  for  want  of  such  sufficient  water,  abundant  as  to  hinder  its  working.  So 
could  not,  during  that  time,  use  his  said  land  an  action  lies  against  one  who  puts  stake- 
in  so  large  and  oenefidal  a  manner  as  he  nets  into  a  stream,  whereby  the  water  ia 
might  and  otherwise  would  have  done,  but  prevented  from  flowing  to  a  mill,  and  its 
was  thereby,  during  said  time,  deprived  of  profits  diminished.  £ag.  on  W.  C.  10; 
the  use  and  enjoyment  of  said  land,  and  Callis  on  Sewers,  268 ;  Woolrych,  209 ; 
an  the  benefits  and  advantages  which  he  2  Hen.  IV.  11  B ;  Bo.  Abr.  107 ;  22  Hen. 
otherwise  might  and  would  nave  derived  VI.  14 ;  9  E.  4,  35. 
fhnn  said  land.  Held,  1.  That  a  suffi-  An  action  Ues,  it  seems,  for  diverting 
cient  cause  of  action  was  shown,  although  water  fVom  a  mill,  though  it  stands  within 
the  declaration  did  not  aver  the  existence  the  limits  of  tide-waters,  and  is  therefore  a 
of  any  mill,  or  other  works  of  the  plain-  nuisance.  Simpson  v.  Seavey,  8  Greenl. 
tiff,  on  his  land,  for  the  operation  of  which  138 ;  Palmer  r.  Mulli^;an,  3  Caines,  307 ; 
the  water  so  diverted  was  needed ;  2.  That  Varick  v.  Smith,  5  Paige,  148.  See  Har- 
the  statement  of  damage  to  the  plaintiff  tis  v.  Thompson,  9  Bart).  350.    So  whert. 
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time,  by  shutting  his  gate.^  And  the  interruption  of  water  is 
regarded  in  law  as  substantially  the  same  injury  with  its  divenicm. 
Hence,  when  a  declaration  avers,  that  by  means  of  the  erection 
of  a  dam  by  the  defendant,  an  owner  above,  the  water  is  diverted 
from  the  mill  of  the  plaintiff  below,  and  also*  that  the  water  does 
not  run  to  such  mill,  as  it  was  wont  to  do ;  and  the  only  injury 
proved  is  an  interruption  of  the  regular  euppUf  of  water ;  the  vari- 
imce  is  held  merely  technical,  and  the  plaintiff  shall  prevail.^ 

§  5.  As  a  watercourse  —  especially  small  streams  which  are 
usually  dry — cannot  be  applied  to  its  most  valuable  uses  without 
the  aid  of  a  dam;  if  adapted  to  the  stream,  which  is  used  in  a  cus- 
tomary and  reasonable  way,  every  owner  has  a  right  to  erect  such 
dam,  and  thus  create  a  reservoir  above  his  mill,  with  as  little 
inconvenience  as  possible  to  the  owners ;  and  neither  the  loss  of 
water  by  evaporation  from  a  pond  thereby  raised,  nor  the  occa* 
sional  increase  or  diminution  of  the  quantity  of  water,  nor  the 
acceleration  or  retardation  of  the  current  below,  constitutes  any 
legal  ground  of  action  against  him*  The  degree  of  care  required 
in  erecting  the  dam  (a)  is  said  to  be  in  proportion  to  the  extent 
of  the  injury  which  will  be  likely  to  result  from  the  want  of  it  It 
is  not  enou^  that  the  dam  is  sufficient  to  resist  ordinary  floods. 
Great  freshets  must  be  guarded  against,  if  the  stream  is  occasion- 
ally subject  to  them.  Such  prudence  is  required  as  a  discreet  per* 
son  would  use  if  the  whole  risk  were  his  own.  The  question  of 
liability  turns  upon  the  nature  and  extent  of  the  injury.  In  gen- 
eral the  law  will  not  notice  a  mere  theoretical  injury.'  (b) 

.  ^  Angell,  16 ;  Merritt  v.  Brinkerhoff;  17  16;  Palmer  v.  Malligan,  S  Caixies,  907; 

John.  306 ;  Williams  v.  Morland,  2  B.  &  Thompson  v.  Crocker,  9  Pick.  59.    See 

C.  910.  Smith  v.  Adams,  6  Paige,  435 ;  Wads- 

s  Shears  v.  Wood,  7  Moore,  345 ;  17  8.  worth  v.  Tillotson,  15  Conn.  366 ;  Pitts  v. 

&  Low.  76.  Lancaster,  &c,  13  Met  156 ;  Mayor,  Ac 

>  Springfield  v.  Harris,  4  Allen,  494;  v.  Bailey,  2  Denio,  433;  Haas  v.  Cbons- 

O^ler  V.  Wilkinson,  4  Mas.  401 ;  Angell,  sard,  17  Tex.  588. 

a  mill  is  injured  by  obstroctine  the  stream,  an  owner  npon  the  stream  below  is  entitled 

tiiongh  tibe  null-dam  is  a  pulmc  nuisance,  to  the  natural  flow  of  the  surplus  waters, 

Haller  v.  Pine,  8  BlackL  175.     So  the  passing  oyer  the  dam,  for  mill  purposes, 

owners  of  a  mill  have  not  the  right,  and  may  maintain  an  action  against  a  les- 

though  necessary  for  the  purpose  of  re-  see  of  such  surplus  waters,  who  diverts 

pairs,  to  divert  the  stream  to  the  ii\jury  of  them.     Varick  v.  Smith,  5  Paige,  137. 

a  proprietor  below.    They  must  obtain  his  See  Walrath  v.  Barton,  11  Barb.  382. 
consent,  or  answer  to  him  in  damages.        (a)  A  similar  rule  applies  to  the  reser- 

Yan  Hoesen  v,  Coventiy,  10  Barb.  518.  voir  as  to  care  in  letting  off  the  water. 

Where  a  dam  is  erected  upon  a  stream  Frye  v.  Moor,  63  Maine,'  583. 
Ibr  the  purpose  of  feecting  a  public  canal,       (6)  A  dedaiation  in  cast,  for  raising  a 
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§  6.  It  18  said  that  the  water  power,  belongilig  to  a  riparian 
owner,  is  the  difference  of  level  between  the  sur&ce  where  the 

mill-dflm,  80  as  to  violate  the  condition  bnt  fte  owners  of  the  latter  are  entitled  to 

upon  which  the  priTilege  to  erect  it  was  "  *  fair  proportion/'  notwithstanding  o 

iranted^to  the  inimr  of  the  plaintiff,  is  partial  kSu  is  thereby  occasioned  to  the 

pod.    Hardj  v,  McNeil,  8  B.  Mon.  449.  owner  above,  who  requires  all  the  water. 

In  a  suit  to  recover  damages  for  erecting  in  order  to  derive  the  greatest  profits.    If 

a  dam  on  a  stream,  to  such  a  height  as  to  the  latter  makes  an  unratrictea  use  of  the 

throw  the  water  back  npon  the  ]3aintiff 's  water,  and  this  proves  deatrucHee  to  the 

dam  and  mill,  and  render  them  of  no  mills  below,  the  law  will  give  damases.    * 

yalne ;  a  plea,  setting  forth  a  grant  to  the  Where  the  declaration  alleged,  that,  by 

defendant  of  a  privuege  to  build  a  mill  means  of  tiie  erection  of  a  dam  above,  tlia 

upon  the  stream,  previous  to  the  plaintiff's  water  was  diverted  into  a  new  channd, 

obtaining  his  grant,  or  obtaining  titie  to  his  and  made  to  flow  with  violence,  instead 

Ismd,  is  not  siuident,  unless  it  shows  that  of  flowing  smoothly  as  before,  to  the  iiyuiy 

the  grant  to  the  defendant  was  unrestricted  of  the  plamtiff 's  banks  and  premises ;  and 

as  to  the  height  of  the  dam,  or  that,  if  re-  the  juiy  found  there  was  injury  done,  add^ 

'  stricted,  the  restriction  was  not  exceeded,  ing  that  the  defendant  had  no  right  to  stop 

lb.  the  stream  in  summer;  a  verdict  was  or- 

A  right  to  flow  land,  by  means  of  a  dered  for  the  defendant.   Williams  v.  Mor- 

l»ond  created  b^  a  dam  attached  to  an  an-  land,  2  B.  &  Cress.  910. 

cient  mill-fiitey  is  a  prescriptive  right  in  a  It  is  held,  in  Ohio,  that  no  action  lies 

awB  estate.    Saigeat  v.  Gmtteraon,  18  N.  .  for  flowing  back  tiie  water  npon  an  owner 

fi.  467.  above,  un&ss  some  injury  is  done.   Cooper 

If  issue  be  taken  upon  the  charge  of  v.  Hall,  5  Ohio,  322.    In  Maryland,  the 

flooding  the  plaintiff's  land,  "bv  means  law  is  said  to  allow  a  fiiir  competition 

of  a  dam  erected  across  a  stream  of  water,"  among  mill  owners.  Binney,  2  Bland,  1 14. 

the  proof  must  be  confined  to  tiiis  point ;  See  l£ibrey  v.  Owen,  4  £ng.  L.  &  Eq.  466 ; 

and  evidence  that  tho  water  was  raised  by  PariLer  v.  Griswold,  17  Conn.  288. 

obstructing  two  outiets  or  lateral  sluices.  But  in  an  action  for  diverting  a  stream 

through  a  bank  of  the  stream  which  was  which  ran  through  the  plaintiff's  land,  the 

BO  put  of  the  dam,  is  not  admissible,  defendant  may  show,  m  mitigation,  that 

Ciood  V,  Mylin,  8  Bazr,  51.  the  diversion  was  made  on  his  own  land ; 

Where  a  dam  was  erected  by  the  defend-  that  it  was  a  benefit  rather  than  an  injury 

ant  himself  a  request  to  remove  the  ob-  to  the  plaintiff;  and  that  it  was  done  nn- 

atruction  is  not  necessary  to  an  action,  der  a  license  from  the  plaintiff.    Addison 

Branch  v,  Doane,  17  Conn.  402.  v.  BMtk,  2  Gill,  221. 

As  in  other  cases  of  nuiaance,  the  injured  But  it  has  been  held  in  Maine,  that,  if 

party  may  abate  it  by  his  act,  instead  of  water  is  wirmgfiiUy  diverted  from  the  plain- 

oringing  a  suit    But  if  a  dam  so  flows  tiff's  mill,  nominal  damaees  may  be  re- 

the  water  back  upon  a  dam  above  it,  as  to  covered,  though  no  actuu  injury  to  the 

justify  a  part^  in  abating  it  by  his  own  mill  is  proved.   An  unoccupied  mill  power 

acts,  aa  a  nuisance,  he  muat  confine  his  has  a  value  which  is  under  the  protection 

operations  to  the  dam  Itself,  and  to  such  of  the  law.    It  may  have  been  created  for 

portions  of  it  only  as  caused  the  l^Juxj,  fiUwre  use,  or  it  may  be  sold  to  others.  Its 

and,  by  being  awited,  would  remove  it.  abstraction,  therefore,  must  necessarily  be 

Mofibtt  9.  Brewer,  1  Iowa,  848.  a  damage  to  tiie  owner.    The  same  doo> 

As  to  the  efiect  of  pnaeripticn  on  a  dam  trine  is  now  adopted  in  Connecticut,  Maa- 

or  reservoir,  see  Bumham  r.  Kempton,  44  sachusetts,   and  Illinois.     (So   in   New 

N.  H.  78 ;  Brace  v.  Tale,  10  Allen,  441.  Hampshire  in  case  of  flowage.)    Butmaa 

In  regwd  to  the  amowtd  of  injury  which  v.  Hussey,  3  Fairf.  407 ;  Blanchard  v.  Ba- 

will  sustain  an  action.  Judge  Stoty  says  ker,  8  Greenl.  268.    See  Hobson  v,  Todd, 

(4  Mas.  401),  "  There  must  be  allowed  4  T.  B.  71 ;  Bolivar,  &c  v.  Neponset,  &&, 

of  that  which  is  common  to  all,  a  rtammdbU  16  Pick.  247  ;  Plumleigh  v.  Dawson,  1 

use."    "  The  diminution,  ftc,  not  BoMUf  Gilm.  644 ;   Stowell  v.  Lincoln,  11  Gray, 

isjurunu,  is  an  implied  element  in  the  right  484 ;  Amoskeag  v,  Goodale,  46  N.  H.  58. 

#f  using  tiie  stream  at  all.    The  law  acts  Where  the  plaintiff  and  defendants  were 

'idth  a  reasonable  reference  to  thejpublie  riparian  proprietors,  and  the  defendants 

^convenience  and  general  good."     Wood-  erected  a  mill-dam  at  a  place  where  they 

worth,  J.,  sajs  (17  John.  821),  "If  the  owned  the  land  on  botli  sides  of  the  stream, 

ii\jury  is  trimal,  the  law  will  not  afford  re*  and  thereby  caused  the  water  to  flow  back 

dress."    An  upper  mill  owner  cannot  ren^  in  the  channel  of  the  stream  ten  or  eleven 

der  mills  below  uuleai  and  unproductive,  inches,  whereby  a  valuable  mill-shoal  of 
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itnam  in  its  nataial  state  first  toadies  lus  land^  and  the  sorikce 
•where  it  leaves  it  He  cannot^  by  digging  on  his  land,  lower  ibm 
water  of  a  pool  above,  nor  deepen  the  channel  below,  and  tbw 
lower  the  water  as  it  leaves  his  land.^  (a) 

^  KcCalmont  v.  Wlutaker,  S  Bawle»  84;  Brown  v.  Buh,  45  Pout.  61. 

tiie  plaintiff  was  drowned  to  that  extent;  the  defendant,  by  ixjvnetion,  from  draw- 
it  was  held,  that  the  plaintiff  was  entitled  ing^  the  water  from  a  dike,  00  as  to  deprire 
to  maintain  an  action,  and  conld  recover  the  plaintiff  of  a  svCBcient  qnantily  lor 
nominal  damages,  even  though  no  per-  such  purpose;  and  to  protect  him  in  the 
oeptible  damage  conld  be  shown ;  also,  to  nndisinrbed  nse  of  the  water;  where  the 
show  to  what  extent  he  had  been  actually  defendant  does  not  dispute  or  contest  Ilia 
ii^ured,  in  consequence  of  the  backwater  plaintiff's  rights,  attisr  tibe  quantit|r  €f  water 
although  the  same  was  not  thrown  out  of  ne  is  entitled  to  shall  be  aaoertamed;  hat 
the  natural  bed  of  the  stream.  Hendrick  the  plaintiff's  rights  have  not  been  estab- 
V.  Cook,  4  Geo.  241 .  lished  at  law.  OSmstead  9.  Iioomis^  6  Barb. 

The  same  doctrine  has  been  hdd  by  15S. 
Judge  Story  in  a  recent  case.  He  decide^  A  granted  to  B  the  right  of  taking  from 
that  actual  perceptible  damage  is  not  no-  his  <»nal  twelve  inches  square  oi  water, 
oessaiy  to  sustain  an  action,  but  only  a  B  soon  after  erected  a  mill,  and  used  thtf 
violation  of  the  plaintiff's  right.  In  such  water,  but  there  was  no  means  of  acenr 
case,  the  law  presumes  some  damaee.  A  rately  measuring  the  quantity.  A,  in 
fortiori f  where  the  act  done  is  such,  that^  1827,  gave  B  notice,  that  he  had  reason  to 
by  its  repetition  or  continuance,  it  may  believe  he  was  taking  more  than  Ids  onan- 
become  the  foundation  or  evidence  of  an  tity,  and  requested  him  to  confine  his  In- 
adverse  right  Hence,  an  action  lies  for  ture  use  to  that  quantity.  A  similar  no- 
diverting  a  watercourse,  without  actual  tice  was  given  in  1843.  In  1844,  A  built 
dama^.  A  fiTUoriy  a  bill  in  equitj  for  a  stone  wall  in  his  canal,  opposite  the 
an  injunction,  because  it  is  the  peculiar  head  race  leading  the  water  to  SCs  mill* 
province  of  Chancery  to  interpose,  where  and  placed  an  aperture  tiienein  to  measure 
either  no  remedy  or  an  inadequate  one  ex-  the  water ;  and  B  threw  down  the  wall. 
ists  at  law.  But  such  bill  would  not  lie.  Held,  on  a  biU  in  equity  by  A  against  B» 
where  there  is  a  mere  fugitive  and  tern-  A  was  not  entitied  to  a  jn^ehminary  injuiuy 
poraiy  diversion,  without  damage  or  pre-  tion,  before  the  rights  of  the  parties  were 
tence  of  right  Webb  v.  Portland  Muiu-  determined,  restraining  B  fh>m  taking* 
facturing  Co.,  C.  C.  U.  8.,  May,  1888,  more  than  his  quantity  of  water,  and  from 
Maine  Law  Reporter,  February,  1841,  p.  pulling  down  any  guage  which  A  might 
872;  3  Sumn.  189.  See  2  Ld.  Baym.  put  in  to  measure  tiie  same.  Sodely,  &c.  v. 
938 ;  2  Lev.  50,  250 ;  Cro.  Jac  478 ;  1  Holsman,  1  Halst  Ch.  126.  See  also  Mor- 
Saun.  346  a,  n.  2 ;  2  Bl.  B.  1239  ;  2  Wils.  ris,  &c.  v.  Society,  &c,  1  Halst  Ch.  203. 
414 ;  1  Bam.  &  Ad.  415 ;  4  T.  R.  71 ;  2  E.  Acquiescence  in  a  nuisance,  by  the  party 
162 ;  1  Bing.  N.  R.  549 ;  Stout  v.  M'Ad-  injured,  is  a  bar  to  a  bill  to  restndn  the 
ams,  2  Scam.  69 ;  2  B.  &  C.  910 ;  1  M.  &  nuisance.  Sprague  9.  Steere,  1  Rhode 
8.  235 ;    10  B.  &  C.  145 ;   SpM>ner  v.  Island,  247. 

McConneU,  1  McLean,  338 ;  Pratt  v.  Where  the  plaintiff,  having  granted  a 
Lamson,  6  Allen,  457  ;  Ranlet  v.  Cook,  mill-site  and  water  pri^ile^e,  with  power  to 
44  N.  H.  512.  A  bill  in  equity  does  not  flow  his  land  within  certam  limits,  permit- 
lie,  to  settie  the  legal  titie  to  a  waters  ted  a  dam  to  be  raised  so  high  as  to  flow  the 
course,  nor  to  ezgoin  the  use.  See  Bin-  water  beyond  those  limits,  and  afterwards 
ney,  2  Bland,  117.  So  where  there  was  allowed  the  dam  to  be  repaired,  at  tito 
a  fell,  allowio^  but  one  dam,  and  two  same  height,  and  a  mill  and  madbinery  to 
owners  built  mills  at  the  same  time,  the  be  adjusted  to  that  height ;  the  court  re- 
lower  of  which  rendered  the  upper  one  ihsed  an  injunction  to  compel  tiie  defend- 
useless,  held,  equity  would  not  mterfore  ant  to  lower  his  dam,  and  restrict  tix- 
by  injunction,  but  the  rights  of  the  par-  flowage  to  the  limits  expreraed  in  tin 
ties  must  be  settied  at  law.    Porter  v.  grant.    lb. 

Witham,  5  Shepl.  292.     So  equity  will  (a)  It  is  stated  to  be  the  law  of  Scotiand, 

not  interfere,  to  settie  the  respective  rights  On  this  subject,  that  a  proprietor  above 

of  parties  in  the  use  of  water,  and  the  cannot  alter  tiie  level  of  tiie  water,  either 

quantity^  the  plaintiff  is  entitied  to  use  in  where  it  enters  or  where  it  leaves  hh  prop- 

propeUing  certain  machinery;  to  restrain  erty.    Bell's  L.  of  Soot  691. 
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(7.  The  owner  of  land  ihrongh  which  a  stream  passes  has  no 
right  to  make  such  use  of  it  as  to  send  it  down  to  an  owner  below 
poisoned  or  corrupted.  Thus,  the  water  may  be  used  in  connec- 
tion with  a  tan-jard  or  bark-mill,  if  so  much  only  be  taken  away 
as  is  necessary  for  this  pmpose ;  but  the  residue  cannot  legally  be 
soiled  by  admixture  with  foreign  substances,  to  the  injury  of  an* 
other  proprietor.  So  an  action  lies  against  a  glover,  who  sets  up  a 
lime-pit  so  near  the  water  as  to  corrupt  it.^  (a) 
I   §  8.  The  general  principles  above  stated  apply  not  only  to  upper 

I  B«alegr  v.  Shaw,  6  B.  SOS ;  HoweU  v.  Law  Bep.  (Enff.)  £q.,  Jvly,  ftc.,  1S67, 

McCk>y,  8  Bawle,  256 ;  9  Co.  57  b,  Al-  p.  478 ;  Meirifield  v,  Lomhkrd,  Law  Beg., 

cbned'8  eaw;  Magor  v.  CSiadwick,  11  Ad.  Dec  1867,  p.  136;  13  Allen. 
&  EL  571.     See  Crosslejv.  Lightowler,  ' 

(a)  Dedaratioiiy  that  A,  the  plaintiff,  and  diannd  of  the  C,  and  if,  after  yerdict, 
yna  jjossessed  of  a  mill  and  works  near  to  a  valid  daim  to  the  enjoyment,  as  of  right, 
the  liver  C,  which  of  right  onght  to  be  of  an  easement  on  the  bed  and  banks  of 
supplied  with  a  fall  of  water  for  the  work-  the  H.  could  be  taken  to  have  been  alleged 
ing  thereof,  flowing  down  the  said  river  and  proved,  and,  as  a  natural  consequence, 
into  hia  mill-pond,  formed  by  a  weir  of  A  the  oeposit  on  the  bed  of  the  C.  must  be 
erected  across  the  river,  and  m>m  the  null-  taken  as  also  established,  the  plea  was  de- 
pond  unto  and  over  his  water-wheel,  and  fective,  in  not  aUe^ng  that  B.  nad  of  right 
nom  the  same  unto  a  part  of  the  channel  caused  the  deposit  of  dnders  and  scoria 
belonging  to  A;  and  thatB,  the  defendant,  on  A's  part  or  the  channel  of  ^e  C.,  in 
waa  posMBsed  of  a  mill  on  the  river  H.,  the  manner  alleged  by  plaintiff,  for  twenty 
which  flowed  into  the  C.  at  a  point  higher  years,  it  being  consistent  with  the  plea  that 
up  on  theatream  thereof  than  A's  mill ;  and  no  perceptible  d^xxnt  had  been  occasioned 
that  B.  threw,  placed,  and  deposited  into  for  that  time.  Murgatroyd  v.  Bobinson, 
and  upon  the  bed  of  the  H.,  and  upon  the  40  Eng.  Law  &  Eq.  SI 9. 
banks  and  sides  thereof,  at  and  near  to  B's  The  privilege  of  washing  away  sand, 
laill  and  works,  large  quantities  of  cinders  ^tone,  and  rubble,  dislodged  in  the  neces- 
aad  scoria,  whereby  they  fell  and  were  saiy  working  of  a  tin  mine,  and  of  having 
washed  down  and  carried  into  the  H.,  and  the  same  sent  down  a  natural  stream  run^ 
were  floated  and  passed  with  the  water  of  ning  through  the  plaintiff's  land,  may  be 
the  H.  alouff  its  bed  and  channel  into  the  the  subject  of  a  grant,  and  may  be  pleaded 
C,  unto  and  into  A's  mill-pond,  and  unto  as  a  prescriptive  right,  under  the  2  and  3 
and  into  A's  part  of  the  bed  and  channel  Will.  IV.  c  71,  to  a  declaration  duu^ng 
of  the  C,  flllmg  them  up,  and  obstructing  the  defendants  with  throwing  such  stone, 
the  workin^f  of  his  mill.  Plea,  that  B  had  sand,  and  rubble  into  the  stream,  and 
been  occupier  of  his  mill  and  works  near  thereby  filling  up  its  bed  within  the  plain- 
to  and  upon  the  U.  for  more  than  twenty  tiff's  land,  and  causing  the  water  to  flow 
years,  and  daring  all  that  time  large  quan-  over  it.  Such  privilege  may  also  be  well 
tities  of  cinders  and  scoria  were  necessa-  pleaded  as  a  local  custom.  Carlyon  v. 
rily  produced  at  the  mill  and  works ;  and  toverin^,  40  Bug.  Law  &  Eq.  448. 
that  B,  being  such  occupier  for  more  than  The  degree  of  fouling  a  stream  cannot 
twenty  years,  enjoyed  as  of  right,  and  with-  be  increased,  though  omers  have  oontrib- 
out  interruption,  the  privilege  and  ease-  uted  to  it  CrossTey  v.  Lightowler,  Law 
ment  of  throwing  upon  the  bed  and  chan-  Bep.,  2  Ch.  478 ;  Law  Bev.,  Oct  1867,  p. 
nd  of  the  H.,  an^  tne  banks  and  sides  of  125.  The  pollution  of  a  stream  is  a  ques- 
the  same,  at  and  near  to  his  mill,  all  such  tion  for  the  jury..  Hayes  v.  Waldron,  44 
quantities  of  cinders  and  scoria  as  were  N.  H.  580.  To  justify  the  pollution  of  a 
produced  in  the  mill.  Held  (after  verdict  stream  by  bark,  on  the  around  of  prescrip- 
ror  B),  that  the  plea  did  not  bring  the  case  tion,  there  must  have  been  an  injtaru  for 
within  §  2  of  St  2  and  3  Will.  iV.  c.  71,  twenty  years.  Crosby  v.  Bessey,  49  mine, 
inasmuch  as  it  did  not  allege  a  claim  to  539. 
sflbL  any  servitude  on  A's  part  of  the  bed 
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and  lower  owners  upon  one  stream,  bat  to  those  who  own  on  op* 
posite  aides.  Each  is  entitled  to  the  natural  use  of  the  whole  water^ 
and  therefore  has  a  remedy  against  the  other  for  any  diversion  or 
diminution  of  it.^  It  is  said,  one  of  two  opposite  owners  cannot 
daim  the  right  of  diverting  the  water,  upon  the  ground  that  ho 
takes  only  that  part  of  it  which  flows  upon  his  own  side ;  ifor  this 
is  physically  impossible.'  So  it  is  held,  that  a  riparian  owner  can 
only  claim  one  half  of  the  bed  of  the  stream,  and  of  the  water  nat- 
urally flowing  along  the  channel.  He  is  bound  to  use  it  as  an 
entire  stream,  in  itd  natural  channel,  for  a  severance  would  destroy 
the  rights  of  all.^  So  the  owner  of  one  bank  of  a  river  not  navi- 
gable has  a  right  to  erect  a  dam  across  such  river,  but  not  in  sudi 
a  manner,  or  so  high,  as  to  injure  the  owner  on  the  opposite  bank» 
Or  other  tenants  in  common  of  the  stream.* 

§  9.  If  A,  one  opposite  owner,  run  a  dam  beyond  the  thread  of 
the  river,  he  is  a  trespasser  by  reason  of  that  portion  of  it  which 
stands  upon  the  side  opposite  to  his  own ;  and  if  the  other  owner* 
B,  in  removing  this  part  of  the  dam,  throw  down  the  whole  and 
thereby  divert  the  water,  it  is  no  injury  to  A.^  But  a  dam  erected 
across  a  river  not  navigable,  by  the  owner  of  one  bank,  in  such  a 
manner  as  to  injure  other  owners  of  the  banks  and  tenants  in  com- 
mon  of  the  stream,  is  a  private,  not  a  public  nuisance,  and,  if 
abated  by  the  act  of  the  parties  injured,  must  be  abated  within 
a  reasonable  time.^  (a) 

1  Cutifl  V.  Jackson,  13  Mass.  507 ;  We^  *  8  Greenl.  270. 

more  v.  White,  8  Gaines's  Gas.  in  £r.  87 ;  ■  Ganal,  &c.  o.  Havens,  11  HL  554. 

Arthnr  p.  Gase,  1  Paifle,  448.    (And  see  *  Mofifett  v,  Btewer,  1  Greene,  348. 

Bojnton  r.  Bees,  9  Bck.  538 ;  Vanden-  •  Wigford  v.  Gill,  Gro.  Eliz.  269. 

boigh  p.  Van  Beigen,  18  John.  212.)  *  1  Greene,  348. 

(a)  The  nlaintiff  owned  land,  bordered  end  rights  as  riparian  proprietor  below ; 

on  one  side  by  a  natural  stream.    The  de-  2.  That  the  plaintiff  was  mot  preduded 

fendant  owned  land  below,  with  a  mill,  on  from  an  action  for  snch  diversion,  becanse 

the  onposito  side.    Under  an  anthority  ob-  he  owned  the  land  only  on  one  side  oi  the 

tainea  from  the  proprietors  on  both  sides  stream  and  to  its  centre.    Pariur  p.  Gria> 

above  the  plaintiff^  land,  the  defendant  wold,  17  Gonn.  288. 
erected  a  oam  there,  and  cnt  a  channel       Plaintiff  and  defendant  owned  difierent 

therefrom  to   the   miU  upon  his   land,  mills  on  one  dam.    The  jdaintiff  brings 

through  which  a  portion  of  the  water  was  an  action  a|^ainst  the  defendant  for  open- 

diyerted  from  the  stream,  producing  a  nat-  ing  a  canal  mto  tiie  pond  above,  for  a  snp- 

nnd  diminution  thereof,  and  was  not  re-  ply  of  water  to  worii:  his  mill.    The  water 

turned  to  it  untQ  after  it  had  passed  the  thus  withdrawn  was  returned  to  the  stream 

plaintiff's  land.    Held,  1.  The  defendant  immediately  below  the  damai,  and  was  lesa 

could  not  justify  such  diversion,  either  by  in  qnantitv  than  the  defendant  would  have 

virtue  of  toe  authority  derived  from  tlie  used  at  his  mill  on  the  dam.    By  meant 

proprietors  above,  or  by  virtue  of  his  gen-  of  a  reservoir  higher  up,  thedefen^t  fUn 
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§  10.  The  right  of  using  running  water  is  am,  easement^  and,  like 

other  easements,  may  be  acquired  as  an  adverse  and  exclusive  priv* 
ilege,  varjring  &om  the  natural  and  original  title,  by  fre9cription^ 
<xt  an  enjoyment  for  a  long  period  of  time,  (a)    The  time  necesi* 

« 

tncreafled  the  omantitf  of  water  in  the  fitxm  the  spring.     Smith  v»  Adams,  6 

Btroam.    Heldt  Doth  parties  were  entitled,  Paige,  435. 

jMT  flay  ef  |Mr  foitf,  to  their  shave  of  the  It  is  held  in  a  late  case,  that,  to  maintain 

irhole  stream  on  its  airival  at  the  dam,  an  action  for  iigoiy  to  a  spring,  there  most 

and,  therefore,  notwithstanding  the  above  be  maUee  or  ne^i^ence.     FSaiH^wiMti   9. 

defoooeg,  the  action  was  snstained.   Webb  BrinUiart,  45  Penn.  514. 

V.  Portland  Manniactaring  Co.,  U.  S.  C.  The  owner  of  land  may  dig  a  wdl  on 

C,   Hay,  1838  ;  Maine  jLaw  Reporter,  any  part  of  it,  though  he  tbraeby  dimin* 

I'eb.  1841,  p.  374 ;  3  Sunn.  169.  ishes  the  water  in  his  neighbor's  well,  nn- 

Shere  two  persons  are  joint  owners  of  less  the  latter  has  ffained  an  adTerse  right 

e,  with  a  common  right  of  sailing,  by  grant  or  prescription,  or  unless  the  act 

fishing,  floating  timber,  &c,  such  right  is  is  <&ne  with  a  malicions  intent  thus  to  in- 

not  indivisihle,  even  where  merely  appur-  jure  the  latter.    Greenleaf  v.  Francis,  11 

tenant  to  the  land,  and  either  may  auene  rick.  117.    A  bill  in  equity  lies  for  the 

tiie  whole  or  any  portion  of  his  rignt,  pro-  diyersion  of  water  from  a  spring  and  w^ 

Tided  he  does  not  deprive  the  other  of  the  tercourse,  by  digging  a  deep  well  and  foun- 

full  enjoyment  of  his  moiety ;  and  the  la^  tain.    Dexter  p.  Pl^videnee^  Ac^  1  Story 

ter  majr  still  maintain  an  action  for  the  B.  387. 

mulation  of  his  enjoyment    Mennes  r.  Upon  the  same  subject  it  is  fturther  r»> 

Hacdonald,  36  Eng.  Iaw  &  Ea.  20.)  marked,  that  the  right,  to  have  a  stresm 

(a)  Where  one,  who  has  by  aeed  a  right  which  flows  above  ground  run  in  its  natural 
to  maintain  a  dam  and  use  a  watercourse  course,  is  not  by  a  presumed  grant  from 
for  irrigation,  uses  such  watercourse  more  long  acquiescence  on  the  part  of  the  ripa^ 
tiian  twen^-one  years  for  the  purpjose,  rian  proprietors,  above  and  betow,  but  is 
also,  of  watering  cattle,  he  acquires  a  right  ex  jure  nofurcB,  and  an  incident  of  prop- 
by  prescription  to  the  latter  use.  Wheat-  erty ;  and  an  action  lies  for  inftingement 
VBj  V.  Chnsman,  24  Penn.  298.  of  this  right    Dickinson  v.  The  Grand, 

A  distinction  has  been  made  between  &c,  9  Eng.  Law  &  Ea.  513. 

the  title  gained  by  prior  use  to  streams  ^t^,in  the  case  or  underground  water 

above  ground,  and  that  acquired,  in  the  unless  its  course  is  well  kxfown.    lb. 

same  way  to  suftterraneiNis  sfreams.    (See  Where  water  is  taken  fttmi  a  river,  aitei 

sect  3,  n.)     The  use  of  the  latter,  un-  forming  part  of  it,  by  the  digging  of  a 

like  that  of  the  former,  is  said  to  be  sscrit  well,  an  action  at  common  law  will  lie  by 

lot  case  of  a  stresm  above  ground,  each  a  riparian  proprietor  against  the  digger, 

owner  gives  to  the  proprietor  below  what  for  the  abstraction  of  water  which  never 

he  tskes  from  the  one  above,  which  is  not  formed  part  of  die  river,  but  has  been  pre- 

Ihe  case  of  subterraneous  streams.   An  ex-  vented  m>m  doing  so  in  its  natural  course 

elusive  title  to  the  latter  mij^ht  prevent  by  the  excavation,  whether  the  water  was 

another  owner  from  draining  his  lands.  So  part  of  an  underground  vratereourse,  or 

the  employment  of  a  spring  for  some  tri-  percolated  tluongh  the  strata.    lb. 

fling  use  might  prevent  the  working,  for  Such  action  lies  on  an  agreement  not  to 

instance,  of  a  valuable  mine.    The  exdu*  diminish  die  supply  of  water  of  the  river, 

sive  privilege,  also,  would  extend  to  an  or  on  the  provisions  of  a  special  statute  to 

nnreasonable  distance.  For  these  reasons,  that  effbct    So  for  any  injury  to  the  right, 

stated  at  lengtii  by  Tindal,  Ch.  J.,  in  an  though  there  be  no  actual  loss.    lb. 

able  and  elaborate  opinion,  citing  numer-  A  had  on  his  land  a  reservoir,  made  by 

ous  audiorities  from  the  common  and  dvil  excavating  the  ground  a  few  feet  below  the 

law,  the  court  establish  the  principle,  that  surface,  into  which  the  water  came,  by  per- 

adverse  or  prior  enjoyment  does  not  give  eolation  through  the  earth,  and  stooc^  in 

title  to  the  exclusive  use  of  subterraneous  sufficient  quantity  for  the  use  of  his  cattle, 

water.    Whether  twenty  years'  use  would  but  never  rose  to  a  level  with  the  adjoining 

not,  is  left  as  a  doubtfiu  point    Acton  0.  land.    At  a  short  distance  from  this  reser- 

BlundeU,  12  Mees.  &  W.  824.  voir  he  made  another  excavation,  calline  it 

Where  a  wpriitg  is  supplied  \y  a  subter-  a  well,  in  which  die  water  stood  somewnat 

raneous  stream,  an  owner  of  the  land  higher  than  in  the  former,  but  still  never 

above  the  sprine  cannot  divert  the  stream,  overflowed.     By  means  of  a  syphon,  he 

to  the  injury  of  those  who  use  the  water  then  brought  ttw  water  from  the  well  into 
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sary  to  oonstitate  a  prescriptioii  will  be  stated  hereafter.  X^ee 
Presery^iian.')  Thus,  the  owners  of  artificial  works  may  acquire 
rights  by  actual  appropriation,  as  against  the  ripariaa  proprie- 
tor, (a)  and  the  extent  of  the  right  is  to  be  measnred.by  the  eo^ 

»  datem,  fiixxm  which  he  lued  and  distiib-  in  a  tmr  has  been  tamed  hj  a  dam  fat 
nted  it,  to  his  profit  B  afterwards  made  the  use  of  a  mill,  and  (ibe  existence  of  snch 
aa  ekcaration  on  his  .gronnd,  in  whidi  dam  is  not  restricted  as  to  tune^  and  tiie 
water  stood,  the  consequence  of  which  was  dam  and  mill  are  maintained  for  forty 
that  the  water  in  A's  well  did  not  rise  high  years  withont  obiection ;  a  petpetnal  ri^t 
enough  to  ^ass  therefrom  into  his  cistern ;  to  continue  such  use  of  toe  water  is  ac- 
but  how  this  efiect  was  produced  did  not  quired,  and,  in  an  assessment  of  damages 
s^^ypear.  The  acts  of  B  were  done  for  his  for  diTerting  the  oonxse  of  ^e  riTsr,  the 
own  advantage,  witliout  any  design  unne-  owner  of  the  land  opposite  such  mill  ought 
oessarily  to  injure  A.  On  a  bill  m  Chan-  not  to  be  compensated  for  one  half  of  the 
eery,  brought  by  A  against  B,  to  restrain  natural  flow  ofthe  river.  Matter  of  Water 
B  in  thus  using  the  water,  held.  A,  by  his  Commissioners,  4  Edw.  Ch.  545. 
prior  use  of  water  under  ground,  acquired  Where  several  owners  upon  one  fidl  an- 
no exclusive  right  therein,  as  founc[  in  or  portioned  tiie  water,  assL^mng  a  part  to  A, 
on  B's  land,  the  law  of  surface  streams  not  owner  of  a  fulling-mill,  for  the  use  thereof, 
being  applicable  to  such  water.  Boath  p.  or  for  other  machinery  requiring  equal 
DriscQU,  20  Conn.  533.  power ;  held,  the  riffht  was  not  xnsqMvaUy 

The  adverse  or  exclusive  use  of  water,  annexed  to  the  building  or  nte  at  which  ue 

flowing  through  an  aqueduct,  hj  the  own-  water  was  then  used,  but  might  be  ezer- 

ers  and  occupants  of  a  house,  ror  twen^  dsed  at  any  convenient  site  requiring  an 

jrears,  furnishes  presumptive  evidence  of  a  equal  quantity,  and  involviog  no  more  in- 

gnmt  from  tiie  owner  oi  the  land  through  jniy  to  others.   Hurd  p.  Curtis,  7  Met.  94. 

which  it  is  brought.    Watkins  v.  Peek,  13  So,  to  establish  a  prescriptive  right  of  fiow- 

K.  H.  360.  ing  water  by  a  dam  for  the  use  of  a  mill, 

The  water  of  a  spring  had  been  carried  it  is  not  necessary  that  the  dam  diould 
by  an  aqueduct  through  the  land  of  A  to  have  been  maintained  for  the  wh<de  pmod 
the  house  of  B,  for  twenty  years  and  more,  upon  the  same  spot ;  it  is  sufBdent,  if 
under  such  circumstances  as  to  raise  a  pre-  wown  to  have  been  upon  the  same  mill- 
sumption  of  a  grant  to  B,  or  those  whose  site,  though  removed  from  time  to  time  to 
estate  he  had.  Within  twenty  years,  B  different  places  upon  such  site.  Btackpole 
permitted  C  and  D  to  conv^a  portion  of  p.  Curtis,  82  Mame,  383. 
the  water  to  their  houses.  Hda,  that,  al-  8o  a  ^ra/U  or  retervation  of  a  water-priT- 
though  C  and  D  had  not  had  the  use  of  ilege  will  not  ordinarily  be  restricted  to 
the  water  long  enough  to  raise  a  presunq;)-  the  particular  use  named,  unless  the  deed 
tion  of  a  grant  from  A,  or  those  under  seems  very  clearly  to  indicate  such  an  in- 
whom  he  held ;  yet  their  rights  to  it  were  tent,  and  the  use  has  been  uniformly  con- 
derived  from  B,  and  A,  therefSwe,  could  sistent  with  such  a  construction ;  but  the 
not  lawfully  deprive  them  of  it    lb.  use  is  to  be  regarded  as  a  measure  of  the 

Repairs  made  upon  an  aaueduct,  which  quantity  to  be  used.    Adams  v,  Warner, 

is  laid  through  the  land  or  anotiier,  can-  23  Verm.  395 ;  Wakely  v.  Davidscm,  26 

not  be  regarded  as  in  the  nature  of  rent,  N.  T.  (12  Smidb)  387. 
or  as  an  acknowledgment  tlut  the  ease*       Thus,  in  a  grant  of  water-power,  the 

ment  is  held  at  the  pleasure  of  the  owner  grantor  reserved  sufficient  water  to  cany 

of  the  land,  without  otiier  evidence-  tend-  a  foxge  and  two   blacksmith's    bellowB. 

ing  to  show  an  agreement  to  that  efiect ;  Held,  the  grantor,  and  those  daiming  un- 

nor  will  tiie  fact  that  tiie  owner  of  that  der  him,  had  a  right  to  apply  the  reserved 

land  takes  a  part  of  the  water  from  the  water  to  the  propelling  of  a  paper-mill, 

ac^ueduct  be  so  regarded.    But  it  may  be  provided  a  greater  quantity  was  not  used 

evidence  that  the  par^  repairing  takes  the  than  would  be  requisite  for  the  objects  spe> 

water,  and  the  right  to  enter  and  repair,  dfied.    Olmsted  i;.  Loomis,  6  Barb.  152. 
upon  the  condition  of  fumislung  the  owner       So  where  a  person  grants  land  with  a 

or  the  land  with  a  portion  of  the  water ;  water-privilege,  reserving  water  sufBdent 

and  the  ])erformanoe  of  the  condition  may  to  propel  certain  machinery,  he  is  entitied 

be  essential  to  the  continuance  of  tiie  right  to  use  the  wateB  for  other  purposes ;  the 

lb.  numner  of  using  the  water  being  specified 

(a)  8o,  as   against  an  oppouU  cwner,  ratherforthepurposeof  showing  the  quan- 

-  Thus,  where  the  main  body  of  the  water  tity  reserved,  than  restricting  the  manner 
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tent  of  the  appropriation.    The  mode  of  nsing  the  water  cannot 
be  materially  varied  to  the  prejudice  of  other  owners.^     Thas  a 

^  Van  Bei^gen  v.  Van  Beiigen,  8  John.  Howard,  I  Sim.  &  Sta.  190 ;  Ihgrahain  v. 

Cha.  28S ;  Postl«thwaite  v.  Pme,  8  Ind.  Hntchinson,  2  Conn.  684 ;  3  B.  &  Ad. 

104 ;  Gaoler  v.  Sbtpman,  35  N.  X.  (8  Tifia.)  304 ;  Stales  v.  Hooker,  7  Cow.  266 ;  Camp- 

533;  Sherwood  ». Burr, 4  Bay, 244;  Yard  beUv.Smith,3  Halat  139;  Blanchard  v. 

V.  I'oid,  2  Saon.  175  a;  Brown  v.  Best,  1  Baker,  8  Greenl.  253 ;  Cooper  v.  Smith,  9 

Wils.  104;  Bealev  Vi  Shaw,  6  E.  206;  S.  &B.  26;  Strieklerv.  Todd,  10  lb.  63; 

Balston  o.  Ben^ted^  1  Camp.  463 ;  Saan-  Tyler  v,  Wilkinson,  4  Bias.  397  ;  Belknap 

ders  V.  Newman,  1  B.  &  AM.  258;  Baker  v.  Trimble,  3  Paige,  577 ;  Smith  v.  Ad- 

V.  Richardson,  4  lb.  578 ;  Cross  v.  Lewis,  ams,  6  lb.  435 ;  Kogers  v.  Bancroft.  20 

2  B.  &  C.  686 ;  Williams  v.  Bioriand,  lb.  Verm.  250 ;  Middleton  v.  Gregorie,  2  Rich. 

910 ;  lavett  o.  Wilson,  8  Biiu^.  115 :  Gray  631.    See  Pratt  v.  Lamson,  6  Allen,  457 ; 

p.  Bond,  2  Brod.  &  B.  667 ;  Wnght  v.  Brown  v.  Bnsh,  45  Penn.  61, 214. 

of  it9  use.    Cromwdl  p.  Selden,  3  Comst  over  that  dam,  and  be  collected  in  a  pond 

253.  raised  by  a  dam  bnilt  below,  and  be  diere 

A  sold  land  and  water-priyil^  to  B,  used  to  supply  mills  by  means  of  such 

with  a  oovenont  that  B  should  only  use  lower  dam.   Kogers  v,  Bancroft,  20  Verm. 

the  priyilege  for  a  paper-mill.    A  and  B  250. 

mortgaged  thdir  respectiTe  interests,  and  The  owners  of  a  dam,  by  the  use  of 

they  were  finaUy  sold,  and  both  became  temporary  flash-boards  to  retain  the  water 

vested  in  C.    He  Ghanged  the  paper-miU  during  periods  of  the  year  when  it  is  low, 

into  a  ootton-mill.     The  property  was  aoqnire  no  right  to  substitute  for  any 

again  sold  on  foreclosure  of  A's  mortgage,  portion  of  such  flash-boards  a  permanent 

and  became  Tested  in  dififorent  pnsons.  structure,  so  long  as  the  height  of  the  dam 

Held,  ihe  difierent  use  of  the  water  did  not  was  not  raised  thereby,  and  no  injury  was 

fbffeit  the  right  to  use  it  for  a  paper-mUl,  done.  '  Hynds  v.  Shults,  39  Barb.  600 ;  29 

and  the  purchaser  under  A's  mortgage  waa  N.  T.  (2  Tiffin.)  346. 

entided  to  an  injunction,  to. restrain  the  The  plaintins   built   a  dam  across  a 

owner  of  the  omer  lot  from  using  the  creek,  and  by  a  ditch  conducted  all  the 

water-power  for  any  other  purpose.   WeUs  water  into  a  gulch,  through  which,  as  a 

9.  Chupaussk,  4  Sandf.  Ch.  812.  natural  channel,  it  flowed  back  into  the 

A  and  B  were  t^ants  in  common  of  creek,  at  a  point  lower  down.    They  then 

certain  land,  and  of  a  saw-mill  thereon,  used  the  d^  portion  of  the  creek-l>ed  fo!^ 

standing  on  the  north  side  of  a  stream  mining.    Soon  after  the  defendimts  bega^ 

passing  tlirough  the  land,  and  of  a  bark-  a  dam  and  ditch  on  the  creek,  diyerting 

mfll  upon  the  souUi  side,  both  mills  being  the  water  at  a  point  many  miles  above  the 

morea  hy  means  of  the  same  dam ;  and  plalntifl^'  dam.     Afterwards  the  plaintifis 

they  executed,  at  the  same  time,  partition  conducted  the  water,  from  the  point  wheie 

deeds,  each  to  the  other.    A  conveyed  to  it  was  first  dischazged   into  the  giUch^ 

B  iJl  on  tlie  riorth  side  of  the  stream,  with-  across  the  gulch,  and  used  it  for  mining 

out  any  mention  of  the  water  or  water-  and  irrigating  purposes  below  the  gulch, 

privilege,  and  the  deed  from  B  to  A  con-  The  turning  or  the  water  ftom  the  creek 

tained  tins  clause :  "  Also,  the  tan-yard  intx)  the  guh^  was  a  diversion  to  dispensb 

and  bark-mill,  with  a  privilege  of  water  for  wi&  the  water,  and  not  for  appropiiation. 

the  said  bark-mill,  when  I,  me  said  B,  my  Held,  the  appropriation  by  the  plaintiA 

heirs  or  assigns,  do  not  want  the  water  was  for  a  special  and  limited  purpose,  and 

for  the  use  of  the  works  now  standing  on  tiiey  could  not  therefore  maintain  their  suit 

the  said  dam,  or  any  others  to  be  er^ted  for  damages  against  the  defendants^  for  al- 

hereafter,  that  draw  no  more  water  than  leged  injury  to  the  right  to  the  use  of  the 

those  now  standing.'*    Held,  this  gave  to  water   below  the   gulch.     McEinney  v, 

the  owner  of  the  saw-mill  a  paramount  Smith,  21  Cal.  374. 

right  to  the  use  of  the  water  for  his  mill,  In  an  action  for  backing  water  upon  the 

or  for  any  other  works  drawing  no  more  tail-race  of  a  mill,  the  defendant,  having 

water,  but  that  this  right  was  confined  to  no  interest  in  the  tract  in  question,  set  up 

works  supplied  with  water  by  means  of  in  defence,  that  the  original  use  of  the  race, 

the  same  oam,  then  standing,  or  one  sub-  which  ran  over  a  tract  lying  between  the 

stituted  for  it,  in  case  of  its  destruction ;  lands  of  the  plaintiff  and  defendant,  had 

and  that  it  did  not  give  to  B,  or  his  as-  been  changed.    Held,  this  question  could 

awns,  the  right  to  daim  that  an  amount  only  arise  between  the  original  parties, 

^  water,  equal  to  what  would  be  required  their  heirs  or  assigns.    Grover  v,  Snoll,  42 

for  such  works,  should  be  allowed  to  pass  Penn.  58. 
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prescription  for  an  ancient  saw-mSl  does  not  cover  a  lath-milL' 
Bnt  a  proprietor  is  not  bpnnd  to  use  the  water  in  the  same  precise 
manner,  or  to  apply  it  to  the  same  mill;  for  such  a  restriction 
wonld  stop  all  improvements  in  machinery.  He  may  by  his  erec- 
tions and  dams  increase  his  quantity  of  water  or  the  rapidity  of 
the  current  below,  not  injuring  the  land  or  works  below.  So 
where  one  has  by  his  dam  raised  a  certain  head  of  water,  and 
maintwied  such  dam  long  enough  to  raise  the  presumption  of  a 
grant,  he  may  repair  his  dam  and  make  it  firmer  and  tighter  at  the 
same  hdght,  although  the  efiect  may  be  to  keep  the  water  more 
constantly  at  a  higher  level.^    (See  p.  214.) 

§  11.  If  a  prior  occupant  materially  changes  his  mode  of  using 
the  water,  before  which  change  another  owner  has  improved  the 
stream,  tiie  latter  may  maintain  an  action  against  the  former  for 
any  injury  caused  by  such  alteration.  But  if  an  owner  above  ob- 
struct the  stream  in  its  accustomed  course,  to  the  injury  of  an  owner 
bdow ;  the  latter  may  recover  damages,  though  the  injury  is  caused 
by  his  neecBng  additional  water,  in  consequence  of  erecting  addi- 
tional weriob' 

§  12.  It  as  said,  a  tide  by  prescription  justifies  even  such  a  use 
of  the  water  as  deteriorates  it  in  quality — as  by  the  exercise  of 
certain  trades.^  But  a  prescriptive  right  can  be  exercised  only  in 
a  reasonable  manner.  Hence,  if  the  party  thus  entitled  use  tiie 
water,  not  for  his  awn  benefit  or  convenience,  but  maliciously  or 
wantonly,  to  the  injury  of  another,  he  is  liable  to  an  action.^ 

§  18.  A  prescriptive  right  in  &vor  of  one  party  may  be  modified 
by  a  reservation  in  &vor  of  another.  Thus,  where  the  plaintiffi, 
for  more  than  twenty  years,  by  means  of  a  canal,  adversely  di- 
verted and  used  the  water  of  a  stream,  subject  to  a  reservation  in 
fiivor  of  the  owners  of  the  meadow,  through  which  tiie  canal  was 
cut,  of  a  right  to  turn  the  water  down  the  natural  channel,  for  six 
weeks  in  each  year,  for  the  purpose  of  getting  hay  more  conve- 
nientiy,  and  dicing  clay ;  held,  this  reservation  merely  limited 
the  plaintiffi'  right,  but  did  not  prevent  them  firom  acquiring  one 

^  SimpsoQ  V,  Seayey,  8  Greeol.  188.  *  S  Kent,  441. 

s  HyndB  v.  Shidts,  39  Barb.  600.  *  Twiss  v.  Baldwin,  9  Conn.  291.  (Bof 

s  Goodrich  V.  Knapp,  3  Kent,  447,  n.;  v.  SkKiett,  2  Watte,  3S7.) 
Johnson  v.  Lewiti  13  Ctmn.  303* 
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by  an  actual  lue,  sabstantiaUy  general  and  contmnona.^  So  the 
acquisition  of  a  right  to  flow  lands,  by  prescription,  for  one  purpose, 
ifl  not  prevented  or  defeated  'by  the  existence,  at  the  same  time,  of 
the  right  in  another  person  to  flow  the  same  lands  for  another  pnr- 
pose.  Thus  the  right  of  one  to  flow  lands,  for  floating  timber,  will 
not  preyent  others  irom  acquiring  a  prescriptive  right  to  flow  them, 
for  the  purpose  of  working  their  mills ;  although  the  latter  use  of 
the  water,  during  some  weeks  of  each  year,  is  interrupted  by  iti^ 
use  for  the  floating  of  timber,  and  although  the  mill  owners  were 
not  the  owners  of  the  dam,  as  a  complaint  for  flowage  lies  against 
the  occupant,  as  well  as  against  the  owner  of  a  dam ;  and  though 
the  flowing  was  occasioned  by  two  dams  built  by  two  different  per- 
sons, one  of  which  was  higher  up  the  stream  than  the  other,  pro* 
'vided  the  water  was  used  for  the  same  purpose,  and  the  lands  were 
flowed  to  the  same  extent,  during  the  twenty  years  in  which  the 
prescription  was  running.* 

^  14.  An  owner  below  acquires  no  adverse  right  by  a  long  con- 
tinued use  of  the  water,  unless  there  was  an  actual  occupation  of  the 
flow  of  water  upon  the  land  above,  for  the  requisite  period.  It  is 
not  8uflScient,  that  the  water  had  been  used  to  flow  uninterruptedly 
through  the  land  above  for  any  length  of  time.*  So,  though  land 
may  have  been  flowed  by  a  dam  more  than  twen^  years,  a  pre* 
scriptive  right  is  not  established  by  the  defendant,  unless  the  occu- 
pation was  by  himself,  or  some  person  under  whom  he  claims.^ 
So,  where  A  had  been  in  possession  of  land  for  nearly  thirty  years, 
above  which  on  a  stream  was  a  dam,  by  which  the  water  was  kept 
from  overflowing  A's  land,  until  it  could  be  carried  off  by  ditches 
through  the  same,  and  the  owner  of  the  dam  cut  it  through,  and 
thereby  overflowed  A's  land ;  in  an  action  by  A,  held,  there  was 
no  subject  of  a  grant,  and  no  adverse  possession  by  A,  and  there- 
fore no  easement,  whose  interruption  would  give  a  claim  for  dam- 
ages.* 

§  15.  A  prescriptive  right,  to  raise  the  water  to  a  certain  height 
by  a  dam,  relates  to  the  height  of  the  water,  not  to  that  of  the 

^  Bolhrsr^ae.  V.  Kepoiuet,  Ac.,  16  Pick.       '  Hojv.  Sterrett,  9  W$m,  327. 
S41.  *  Benflon  v.  Sonle,  8S  Maine,  39. 

>  Bsvis  V.  Biighim,  S9  Maine,  891.  •  f  elton  v.  Sinip6<m,  11  Ired.  84. 
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dam.  Hence,  if  hy  repairing  the  dain  the  kdgfat  of  tl»  nvBier  Is 
increased,  thon^  that  of  the  dam  is  not,  an  action  lies.  But 
where  there  was  a  prescriptive  right  to  raase  the  dam  to  a  certain 
height,  and  the  water  in  proportion ;  but  in  consequence  of  leaks, 
waste  of  water^  bad  machinery,  &c.,  the  water  had  not  nsoal^ 
risen  to  snch  Height;  and,  bjr repairing  the  dam,  die  water  again 
rose  to  the  former  point :  fadd,  the  kw  did  not  giye  any  cbdm  for 
flowage*^ 

§  16*  In  addition  to  the  prescriptiye  right  in  a  wateixx>nrse,  ae- 
qoired  by  long  nsage,  reference  is  sometimes  made  tx>  the  right, 
said  to  be  applicable  alike  in  the  cases  of  air,  light,  and  water, 
which  is  gained  by  priority  xif  occfwpimcy^  williout  reference  to  the 
continuance  of  such  occopanqr.  This  right,  if  it  exists,  has  die  eflfect 
of  securing  the  first  occupant  against  any  such  use  of  the  stream 
by  another  proprietor,  as  will  impair  the  beneficial  privilege  of  the 
former  in  using  the  water  for  irrigation,  or  mill  purposes ;  provided, 
however,  that  he  has  not  diverted  the  stream  firom  its  natural 
course,  or  essentially  destroyed  its  use  by  owners  above  and  below 
him.  It  is  said,  a  right  by  prior  appropriation  has  r^ard  to  the 
quantum  of  wxlUr  withdrawn  firom  a  stream,  and  not  to  the  quan- 
tiamof/aB.a(a) 

1  Stiles  p.  Hooker,  7  Cow.  266 ;  Cornell    John.  21S ;  McCalmont  9.  Whitaker,  3 
V.  ThAjer,  5  Met.  253.  Bawle,  90. 

s  S  Kent,  446-7 ;  Piatt  v.  Johnson,  15 

(a)  As  to  tbe  rights  of  an  owner  above;,  oyer  the  whole  extent  of  hia  land,  nnleM 

laee  Springfield  v.  Harris,  4  Allen,  494.  his  right  ^  been  impaired  bj  g^t,  li- 

In  Massachusetts,  it  has  been  held  that  cense,  or  an  adverse  posaeaBioD  of  more 

one  who  first  improves  a  stream,  by  erect-  than  twenty  jears.    Heath  o.  WiUiams, 

ing  a  dam  and  mill  upon  it,  has  an  exda-  25  Maine^  109. 

siv%  right  to  the  water  for  such  purpose,  It  is  held,  that  the  common  law  affijids 
«ven  wongh  he  thereby  wholly  destroys  the  owner  of  land  a  protection  against  the 
the  privileges  above  and  below.  Hatch  v,  flow  of  water  back,  to  the  injnij  of  his 
Ihn^t,  17  Mass.  2d9.  In  Vermont,  it  is  mill,  by  the  acts  of  another,  witnont  show- 
held,  that,  thoi^h  an  owner  may  nse  the  ing  any  priority  of  appropriation,  or  sta^ 
water  for  watering  cattle,  or  irrigating  the  nte '  provision.  If  he  fails,  otherwise,  to 
land,  yet  he  mnst  use  it  in  the  latter  mode,  obtam  relief,  he  may  enter  n|>on  the  land 
60  as  to  do  the  least  possible  injury  to  an  of  the  person  causing  the  injury,  and  re- 
owner  below,  and  return  the  suxplus  into  move,  so  iar  as  is  necessanr,  the  obstm^* 
the  natural  channel.  Martin  v.  Kgelow,  2  tion  which  occasioned  it  lb. 
Aiken,  184.  In  Maine,  the  point  has  been  In  Vermont,  an  owner  rftaated  above 
suggested  as  a  questionable  one.  8  Greenl.  one  who  has  first  occupied  the  stream  ^iU 
269.  And  it  has  been  recently  decided,  retains  a  right  to  improve  ^  water  rea- 
that  priori^  of  appropriation  confers  no  sonably.  But  the  rule  adopted  in  Massa- 
exclusive  nght.  A  riparian  proprietor,  chusetts  is  referred  to  as  the  common  law 
who  owns  both  banks,  has  a  right  to  have  doctrine.  2  Bl.  Com.  403.  See  Frankum 
the  water  flow  in  its  natural  current^  v.  Falmouth,  6  Carr.  &  P.  629  \  Sadder 
without  any  obstmcldon  injurious  to  him,  p.  Todd,  10  S.  &  B.  69 ;  Palmer  r.  MolU- 
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.  §  17.  If  an  nnoogapied  miU-^te  be  abandoned  by  ibe  owner, 
evidently  with  an  intent  to  leave  it  nnoccnpied,  it  seems  otber 
owners  above  and  below  may  improve  their  privileges,  without 
rdferenoe  to.  the  fixrmerii .  But  abandonment  requires  an  entire  dis- 
use for  twenty  years.^  (a) 

.  (  18.  On  the  other  hand  it  is. to  be  observed,  that,  where  one 
owner  nnlawftdly  appropriates  the  water  to  the  injury  of  another, 
it  mattora  not  whether  the  mill  of  the  latter  be  an  ancient  mill  or 
otherwise.  It  is  sufficient  to  allege  in  the  declaration  for  diverting 
the  water,  debet  et  solet  eurrere^  and  the  plaintiff  may  even  recover, 
though  he  have  erected  no  mill.^ 

2  Hatch  Vk  Dwight)  17  ICiuh.  S89 ;  Htiid  ikwtiite,  Skin.  65, 175 ;  Cox  o.  Matihewt, 

o.  Curtis,  7  Met  94.  1  Ventr.  237 ;  Sands  v.  TrefoBes,  Cro.  Car. 

*  Brown  v.  Beat,  1  WUb.  174 ;  Bntland  575. 
V.  Bowler,  Pahn.  290 ;  Palmer  v.  Heble- 


Joh 


,  8  Cainee,  807 ;  Piatt  v,  Johnson,  15  Hill  v.  Waid,  2  Gilm.  285.  The  saine 
bhn.  218 ;  Gilman  v.  Tilton,  5  N.  H.  281 ;  doctrine  is  rocognized  in  Geoigia.  Hen- 
Wright  o.  Howard,  1  Sim.  &  Sta.  203;  diick  o.  Cook,  4  Geo.  241.  In  tbd  case  of 
Bex  V.  Directors,  &c,  12  £.  429 ;  Bealej  Tyler  v.  Wilkinson,  already  relbrred  to, 
^.  8haw,6  S.  208;  Bnllen  v.  Bannels,  2  Judge  Stoiyvery  dearly  and  satisfieictorily 
N.  H.  257 ;  King  u,  Tif&ny,  9  Conn.  291  ,*  states  the  distinction,  between  the  prior 
Ingraham  v,  Hntchiiison,  2  Con.  584 ;  Hoy  occupancy  of  thin^  which  hare  no  owner. 
Pi  Sterrett,  2  Watts,  827.  and  that  of  running  water,  which,  as  an 
The  doctrine,  above  stated  as  established  incident  to  land,  befones  to  the  respective 
ia  Massachnsetts,  finds  some  support  in  owners  of  the  laftter.  To  the  former,  mere 
Uie  following  passage  of  Blackstone  s  Com-  occupancy  gives  an  exclusive  title,  but  the 
mentaries :  "  If  a  stream  of  water  is  on-  latter  can  &  appropriated  only  by  the  ex- 
cccnpifid,  a  person  may  erect  a  mill  there-  press  grant  or  general  consent  of  the  own- 
cm,'  and  detam  the  water ;  yet  not  so  as  to  er^  or  by  on  exclusive  and  uninterrupted 
h^are  his  neighbor's  prior  mill,  for  he  has,  eigoyment  for  twenty  years,  which  raises 
by  li^,/&:tfooct9Mnicy,  acquired  a  property  in  a  conclusive  presumption  of  a  erant  dr 
the  current."  The  same  principle  is  recog^  right  Judge  Storv  supposes  that  such 
niied  in  Pennsylvania,  in  tne  case  m  right  may  be  gained,  not  only  by  presum- 
Strickler  v.  Toad.  But  in  New  York,  ing  a  grant,  but  wherever,  by  possibility. 
New  Hamnshire^  Connecticut,  and  receotiy  a  right  mav  be  acquired  in  any  manner 
in  Pennsylvaiiia,  the  only  superior  right  known  to  tne  law. 
gained  by  occupancy  is  referred  to  the  In  a  late  case  in  England,  A,  an  owner 

Sineral  principle  of  an  adverse  user  fo^  above,  erected  a  mill,  and,  for  the  purpose 
e  period  of  legal  prescription.  In  a  late  of  carrying  it,  diverted  the  water  which 
case  in  New  York,  where  there  was  a  mill  had  previously  flowed  by  the  land,  of  B 
above  of  which  possession  had  been  en-  below.  Ten  yean  afterwards  B  erected  a 
joyed  a  number  of  years,  and  by  an  ereo-  manufactory,  and,  as  necessary  to  its  opera- 
tion below  tiie  water  was  set  back,  an  ac-  tion,  claimed  that  the  stream  should  be 
tion  was  maintained.  Brown  v.  Bowen,  80  restored  to  its  old  course.  Held,  A  had 
K.  Y.  (8  Tifia.)  519.  This  seems  also  to  be  gained  no  risht  by  his  prior  occupancy, 
the  established  modem  doctrine  in  England.  Mason  v.  Hill,  3  B.  &  Ad.  304. 
In  Connecticut,  Gronld,  J.,  was  of  opinion  (a)  A,  a  mill  owner,  had  a  nrant  of  the 
that,  even  where  an  owner  below  has  occu-  right  to  flow  certain  land.  The  mill  and 
pied  his  nivile^  for  a  time  exceeding  that  dam  having  fallen  to  decay,  the  flowing 
of  legal  limitation,  an  owner  above  may  ceased,  and  a  road  was  made  over  the 
ftill  erect  a  new  diim,  and  tiiereby  for  a  land.  A  then  granted  to  B  his  privilege 
time  detain  the  water.  In  Illinois,  throw-  and  right  of  flowing.  Held,  B  had  no 
ing  back  water  upon  the  land  of  another  is  right  to  flow  the  road  by  a  new  dam  on 
actionable,  though  the  act  be  per  $€  lawful,  w  site  of  the  old  one,  but  such  dam 
And  priori^  of  occupation  makes  no  dif-  was  a  nuisance.  Com.  v.  Fisher,  6  llet 
ftieace.    Stout  v.  McAdamSi  2  Scam.  69;  488. 
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§  19.  The  general  role,  which  forbids  one  owner  upon  a  stream 
to  divert  it  to  the  injuiy  of  another,  is  said  to  be  subject  to  an 
exception  in  f aver  of  hu^ndry*  Thns,  it  has  been  held  in  Con* 
necticut,  that  such  owner  may  use  the  stream  for  irrigating  his 
meadows ;  on  condition  that  he  leave  enough  water  to  an  owner 
below  for  cnlinary  purposes,  and  for  the  use  of  his  cattle,  and  also 
that  he  restore  the  water  to  its  natoral  corrent  after  watering  his 
ground.  And,  subject  to  these  conditions,  he  may  so  use  the  water 
as  to  have  the  whole  absorbed  in  his  land,  by  virtue  of  his  upper 
location.^  So,  it  has  been  held  in  Massachusetts,  that  an  owner 
may  use  the  water  for  agricultural  purposes,  such  as  irrigating  the 
land,  or  supplying  his  cattle,  either  by  dipping  it  up,  or  conveying 
it  in  small  sluices ;  upon  condition,  however,  of  restoring  the  sur- 
plus water  to  its  natural  channel,  and  of  using  the  water  for  irriga- 
tion, so  as  to  do  the  least  possible  injury  to  his  neighbor,  who  has 
the  same  right'  But,  in  the  same  State,  where  one  owner  upon 
a  stream  has  not  merely  enjoyed  its  natural  benefits,  but  has 
erected  and  maintained  expensive  works,  and  acquired  a  pre- 
scriptive right  to  use  the  water  for  carrying  them,  another  owner 
has  no  right  to  render  them  useless  by  applying  the  water  to  pu^ 
poses  of  irrigation.  Nor  can  the  water  be  so  applied  by  stopping 
it  with  a  dam,  so  that  much  of  it  is  absorbed  or  evaporated,  and 
the  residue  not  restored  to  its  channel.'  (a) 

s  Perkins  v.  Dow,  1  Boot,  535 ;  lb.  527 ;    Weston  v.  Alden,  7  Bfaas.  1S6 ;  Antfaony 
S  Swift's  Syst  67,  Harwood  v.  Mason.         v,  Lapham,  6  Fide.  175. 
*  Bent  0.  Wheeler,  BolL  on  L.  T.  273;       >  Colbun  v,  Bichards,  18  Biass.  420; 

Anthony  p.  Lapham,  5  Pick.  175. 

(a)  There  are  other  anthorities,  which  rian  owner  is  liable  to  the  owner  of  the 

seem  to  render  Terj  questionable  the  right  land  below  him,  for  erery  material  diminn- 

of  irrigation  above  referred  to.    Chief  Jus-  tion  of  the  flow  of  the  water  by  a  diversioa 

tloe  Swift  considers  the  cases  decided  in  irom  the  stream  for  irrigation;  and  thi% 

Gonnecticnt  as  sabreaviye  of  the  common  ihongh  no  actnal  isamy  mtkj  have  been 

law,  and  contradictory  to  a  statute  of  that  suflmd*    Miller  v.  Miller,  9  Barr,  74. 

State.    He  also  remarks,  that,  by  the  de-  A,  haiing  the  right  to  irrigate  his  meed- 

cision  in  Haywood  p.  Mason,  not  only  are  ows  by  means  of  a  dam  of  loose  stones, 

owners  below  deprired  of  their  rights  in  and  at  times  a  board  or  fonder,  fostened 

&Tor  ^  those  above,  but  erren  the  use  of  a  the  board  with  two  stakes,  which  had 

privilege  for  seventy  years  is  denied  to  nve  never  been  done  by  those  under  whom  he 

any  exclusive  liffht    Iti  Maine,  the  right  claimed.    Held,  B,  another  owner,  had  no 

of  irrigation  is  neld  to  be  not  unlimited,  right  to  remove  both  the  board  and  die 

but  niDJect  to  the  rights  of  other  nroprie-  stakes.    Qreenslade  v.  HaHiday,  6  Bing. 

tors.    The  water  must  be  retumea  to  its  379. 

channel.    1  Swift's  Dig.  Ill ;  Ingraham  It  has  been  held  in  England,  that,  where 

V.  Hutchinson,  2  Conn.  584 ;  8  Ureenl.  an  owner  upon  a  stream  nad  been  kng  m 

266.    Bo,  in  Pieni^ylvania,  a  supra  rip*-  <As  /iraefieB  of  watering  his  meadows,  but 
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only  betwoen  Satarday  night  and  Monday  wben  the  river  was  foil,  that  no  damase 

morning,  he  had  no.nght  to  nse  the  water  was  done  thereby  to  the  woiUnff  of  the 

for  this  Dorpose  at  other  times.    Stmtt  v.  mill,  and  that  the  diminution  of  the  water 

Boving(u>n,  6  Esp.  M.  was  not  perceptible  to  the  eye.   Held,  that 

From  a  view  of  all  the  authorities  upon  this  was  a  reasonable  use  of  the  water  by 

this  snlgec^  Mr.  Aneell  draws  the  condn-  the  defendant,  for  which  no  action  could 

eion,  tliat  snbstantiauy  the  same  rule  ap-  he  maintained.    Embrey  v,  Owen,  4  £ng. 

pUes  to  the  use  of  a  stream  for  the  purpose  L.  &  £q.  466. 

of  irrigation,  which  has  been  abready  stated  Plea  ^-first^  the  general  issue;  secondly, 

as  goreming  its  use  for  other  purposes;  that  J  J  was  posMssed  of  four  doses  on 

▼is.,  that  for  any  slight  ixyury  tiie  law  the  bank  of  the  stream  aboye,  and  of  the 

does  not  justify  an  action,  while  an  essen-  bed  of  it  up  to  the  middle,  that  tiie  water 

txal  diminution  of  the  water  fir  anif  jrar-  immemoruQly  flowed  over  that  part  of  the 

MM  is  a  ground  of  damages.    Ang.  SS-I ;  bed,  and  that,  in  January,  Eebruary,  and 

Smbrey  v.  Owen,  4  Ens.  Ii.  &  Eq.  466.  March,  when  the  water  was  more  than 

In  case  of  a  tfiing,  ithas  been  held,  that  suffident  for  the  use  of  the  mill,  the  de- 

the  party  in  possession  of  the  land  where  fendant,  as  the  senrant  of  J  J,  diyerted 

U  is  situated  may  use  it  for  colinaiy  pur-  small  and  reasonable  onantities  of  the  w^ 

poses  and  watering  cattle,  even  1^  artificial  ter  for  the  irrigation  of  those  doses,  which, 

means;  as,  for  imitance,  by  an  aqueduct  excepting  snda  small  quantities  as  were 

leading  to   his  house  and  bam.     And,  absorbed  and  used  in  the  irrigation,  were 

although  the  surplus  water  was  not  re-  returned  into  the  stxeam  above  the  mill, 

tamed  to  the  stream  before  it  reached  the  &c.    The  plea  then  averred,  that  the  di- 

land  of  an  owner  bdow,  but  escaped,  and  version  was  not  continuous,  but  intemiit- 

oither  watered  the  land  of  the  owner  above,  tent,  that  the  quantities  of  water  absorbed 

or  was  lost  by  flowing  through  small  aper-  and  lost  were  verv  small  and  unappreda- 

torea  in  pmkockt  at  the  house  and  bam,  ble,  and  that  the  diversion  caused  no  dam* 

made  from  necessity  to  keep  it  pure  in  age  or  impediment  to  the  plaintifi"s  mill, 

•mnmer  and  from  fteesing  in  winter ;  hdd^  To  this  plea  the  plaintiff  replied  de  injuria, 

the  owner  bdow  could  maintain  no  action.  At  the  triid,  the  judse,  in  directing  the 

So,  although  the  defendants  used  it  at  a  jury  on  this  plea,  told  them  that  he  felt 

point  lower  than  where  it  naturally  en-  great  difficulty  in  afiixing  a  legal  meaning 

tered  the  plaintiff's  land.    Wadsworth  v.  to  the  term  "  unappredablV'   but  sug* 

Tillotson,  15  Conn.  366.    In  Illinois  it  is  gested  that  it  might  mean  "  so  inconsider- 

held,  that,  if  the  supply  of  water  is  no  able  as  to  be  incapable  of  value  or  price;'' 

mater  than  the  riparian  proprietors  need  and  the  defendant  obtained  a  verdict,  gen- 

for  the  natural  uses,  none  of  tnem  can  sub-  enUly.    The  court  indined  to  think  this 

atract  it  for  purposes  of  ini^tion  or  menu-  inte^retation  of  the  word  "unappreda- 

fecturing.   The  question  is  for  the  jury,  ble"  erroneous,  but,  considering  &q  de- 

livaas  9.  Meriweatfaer,  S  Scam.  494.  fendant  was  entitled  to  succeed  on  the 

Action  on  the  case,  founded  on  an  trn-  eeuerol  issue,  refused  to  set  aside  tiie  ver> 

aofjbfi,  affainst  a  riparian  proprietor  above,  diet,  if  he  would  consent  to  its  bdng  en- 

DT  a  mill  owner  bdow.    It  wpeared  that  tered  for  the  plaintiff  on  the  special  plea. 

the  irriffation  did  not  take  place  conthiu-  lb. 
ooalyi  out  only  at  intermittent  periods^ 
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CHAPTER  LXX. 

WATSBC0T7BBES  —  TTTISE  TO  A  WATEBCOURSB  ;   ITS  NATURB  AKD  EX- 
TBNT  ;  HOW  COKYETBD,  BESERVED,  ACQUIBBD,  OB  BXTIKGUISHBD. 

1.  Cmmot  be  taken  inthont  campenBa-     8.  Exceptiofn  or  naamAim  va  a  conviqj- 

tion,  for  public  uaes.  anoe. 

8.  By  what  terms  conveyed  or  devised.      9.  Parol  agreement ;   license ;   ao^nke- 

A  qnalified  right  maj  be  transferred.  oenoe,  &c. 

6.  Conmcting  rights  of  several  owners.       13.  Extin^^hment — nnify  of  poaaession 

— tttle  by  pre8cripti(A. 

§  1.  Thb  right  to  a  watercourse  is  a  freehold  rights  and,  there- 
fore, like  other  property,  it  cannot  be  constitationallj  taken  from 
the  owner  for  public  uses,  without  an  adequate  compensation, 
(JSvpra,  ch.  69.)  (a) 

(a)  As  by  making  the  stream  technically  the  State,  private  works  had  been  erected. 

namgaiUe,  or  applying  it  to  public  use  by  Hdd,  the  owner  of  snch  works  was  enti- 

means  of  artificial  works.  tied  to  dami^ges.    Jennin^  6  Cow.  519. 

An  act  of  the  legislature  empowered  the  But  it  has  been  held  m  England,  that 
trnstees  of  a  village  to  take  measores  for  where,  by  means  of  certain  pnbhc  improve* 
snpplyinff  it  with  .water,  by  mAlrinp  reser-  ments  anthorized  by  law,  the  water  of  a 
voirs  anil  conduits  in  tiie  hinds  of  mdivid-  fresh  river  was  rendered  brackish  and  unfit 
nals ;  and  provided  a  compensation  to  the  for  the  use  of  a  brewery,  which  was  de- 
owners,  of  land  a4)oining  tne  spring  which  pendent  upon  it  for  a  supply,  and  was,  in 
was  to  supply  the  water,  but  not  to  those  consequence,  afterwards  abandoned  ;  the 
who  bordered  upon  the  natural  stream  owner  of  the  brewery  was  not  entitled  to 
which  the  spring  supplied.  Held,  Chan-  comj)ensation,  having  proved  no  easement 
eery  would,  oy  mjunction,  stop  any  pro-  arism^  from  long  use,  nor  any  right  to  the 
ceedings  to  divert  the  stream,  tal  compen-  water  but  what  was  common  to  all.  Bex 
sation  was  provided  for  the  latter  class  of  v.  Directors,  &c.,  12  £.  429.  (See  Dyson 
owners.  Gardner  v,  Newbureh,  2  John,  v.  Collier,  5  B.  &  A.  600 ;  Hollis  v.  Gold- 
Cha.  162 ;  Canal,  &c  v.  People,  6  Wend,  finch,  1  B.  &  C.  205 ;  Bex  v.  Comm'rs, 
423.    See  Piatt  O.Johnson,  17  John.  195.  &c,  12  E.  477;  Scales  v,  Pickering,  4 

An  act  in  New  York,  made  for  estab*  Bing.  448.) 

lishing  water  communication  between  the  On  the  other  hand,  one  partv  may  claim 

lakes  and  the  seaboard,  authorised  com-  damages  against  another  for  alieged  injury 

missioners  to  take  and  use  any  "lands,  to  some  right  connected  with  a*wate^ 

waters,  and  streams  "  necessary  to  the  ob-  course,  which  the  former  claims  under  an- 

ject  in  view,  assessing  the  damage  sus-  thurity  from  the  State.     A  oorporatioa 

tained  by  the  owners  or  parties  interested  was  authorized  by  charter  to  make  sloioef, 

hi  such  premises.    Under  the  act  the  wa-  locks,  and  dams  on  a  river,  for  the  passa^ 

ters  of  the  Chltteningo  Creek  were  divert-  of  rafts  and  boats  paying  toll,  and  prons- 

ed,  upon  which,  by  virtue  of  a  grant  firom  ion  was  made  for  compensation  to  parties 


§  2.  As  the  titld  to  water  posses  with  the  land  over  which  it 
flows,  so  it  may  pass  in  oonnacticui  with  other  lands  or  hnildings,  to 
which  the  use  of  the  water  is  neoeasary  or  incident^  Thus,  wherQ 
the  owner  of  a  honse  and  a^johiing  land  lays  a  condnit  and  pipes 

^  See  IStien  v.  Paschall, S  Bawle,  76;  Gnmite, &c,  11  Md.899;  Jordan o.Mayo, 

Dyer  o.  Depm,  5  Whar.  584 ;  C^urroll  v.  41  Maia^  66S. 

damaged.  Theooiporatioa  erected  certun  tain  lowlandf  acQoining'  tbe  river  D,  over 
dama,  &c.,  and  leased  for  twent7-£ve  jean  which  the  flood-waters  of  that  liver  nsed 
certain  premifleB  iroon  which  in  part  ther  to  spread  themselves.  These  lowUmda 
erected  another  oam,  with  a  slnioe  and  were  separated  from  the  plaintiff's  landa 
locks,  and  occni^ed  under  the  lease  for  by  a  bank,  constructed  nncter  certain  drain- 
thirty-one  years.  No  damages  for  these  age  acts,  which  protected  the  plaintiff's 
premises  were  ever  claimed  or  assessed  nn-  liuids  from  floods.  By  the  oonstmction 
der  the  charter.  Held,  that  these,  as  well  of  the  railway  without  sufficient  openings^ 
as  the  other  parts  of  the  works,  must  be  the  flood-waters  could  not  spread  them- 
oonsidered  as  erected  and  maintained  by  selves  as  formerly,  but  were  peni^  up  and 
Yirtne  of  the  charter,  and  ri|^htfully  exist-  flowed  over  the  bank  upon  the  plaintiff's 
ii^  there  as  the  property  of  the  corpora-  lands.  There  was  no  express  dause  in 
tion,  after  their  occupation  under  the  lease  iheir  act  obliging  the  railway  company  to 
terminated;  that  they  were  entitled  only  make  openings  for  flood-waters  in  that  dis- 
to  such  use  and  appropriation  of  the  water  trict,  but  tlnie  was  a  general  provision 
as  might  be  necessary  for  the  full  and  con-  that  they  should  make  openings  when  the 
veoient  operation  of  the  works  auihoriaed  railway  crossed  any  public  drains,  embankt 
by  the  charter,  for  which,  and  the  damage  ments,  or  works  in  any  drainage  district. 
m>m  the  erection  of  dams,  sluices,  and  Held,  although  they  might  not  be  compeiP 
locks  only,  would  the  riparian  pronrietors  lable  by  mamianuu  to  make  openings  for 
be  entitled  to  compensation ;  that  tine  ripa-  the  flooa-waters  in  that  district,  yet  an  ao- 
rian  proprietors  might  use  the  surplus  in  tion  would  lie  against  the  company  for  thi^ 
any  manner  (in  which  they  might  use  the  ii\jury  to  the  plaintiff's  lands.  liawrenoe 
water  if  no  works  existed)  not  inconsis-  v.  Qreat  Northern,  &c.,  4  £ng.  L.  &  Eq. 
tent  with  the  full  and  convenient  use  of  265. 

ti^t  to  whidi  the  corporation  were  enti-  Under  the  statute  of  1653,  authoridnsp 

tied,  and  not  injurious  to  their  works;  and  the  city  of  Baltimore  to  take  land  and 

that  the  corporation  gained  no  dahn  to  water,  for  the  purpose  of  conveying  water 

the  surplus  by  using  it  for  more  than'  into  the  city,  for  tne  use  of  the  dty,  a  tak- 

twenty  years,  by  virtue  of  the  lease.   Green  ing  in  invitwn  of  the  bed  of  a  stream  and 

V.  Hancock,  81  Maine,  42.  the  water,  and  paying  the  damages  aa-. 

A  person,  under  die  authority  of  the  sessed,  cism  only  be  such  a  taking  as  is 

l<^lature,  has  a  right  to  erect  a  aam  upon  necessaiy  for  the  above  purpose,  as  there 

a  stresm  in  which  he  is  interested,  as  a  is  no  authority  to  take  more ;  therefore 

tenant  in  common ;  but  not  so  as  to  en-  the  owner  rettuns  the  right  to  make  any^ 

croach  upon  the  rights  of  others.    Moflfett  use  not  interfering  with  the  above  purpose. 

V.  Brewer,  1  Greene,  S48.  Kane  v.  Baltimore,  15  Md.  240. 

When  a  canal  company,  under  the  an-  The  statute  gives  the  dty  authority  to. 
thori^  of  their  charter,  erected  their  canal  take  what  they  may  deem  expedient  or 
on  the  land  of  A,  in  a  way  to  throw  back  necessary  for  Uie  above  purpose,  but  their 
the  water  of  a  natural  vratercourse  on  the  dedsion  as  to  what  is  necessary  is  not  con- 
land  of  B,  the  latter  is  entitled  to  an  ac-  dusive  on  the  court  lb. 
tion  for  the  nuisance.  Delaware,  &c.  v.  Where  land  was  sold  by  public  commis- 
Iiee,  2  New  Jer.  243.  sioners,  as  bounding  upon  a  river,  and  was 

A  purchaser  of  a  tract  of  ffovemment  situated  just  bdow  a  State  dam  erected  for 

land  which  has  on  it  a  nulT  and  dam,  a  canal ;  hdd,  the  purchaser  was  entitled 

which  cause  the  water  of  a  stream  running  to  the  water-privileges  connected  with  the 

through  it  to  overflow  other  public  lands,  lots  at  the  time  of  sale,  by  the  natural  flow 

the  entry  bdng  made  and  a  patent  reodyed  of  the  surplus  water  over  the  dam,  so  far 

in  the  usual  form,  has  no  right  to  continue  as  it  could  be  applied  to  use,  and  to  the 

the  dam  so  as  to  overflow  such  other  lands,  thread  of  the  river,  not  obstructing  navi- 

after  they  haye  been  entered  by  individu-  cation ;  and  that  the  commissioners  there- 

ab.    WucoKon  v,  McQhee,  IS  Jil.  381.  fore  had  no  right  to  lease  such  privileges. 

A  railway  was  constructed  across  cer-  Yarick  t;.  Smith,  9  Paige,  544. 
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in  the  latter  for  the  use  of  the  former,  through  which  water  is 
conveyed  to  the  house,  and  then  sells  the  house  and  appurt^ 
fUMceSj  excepting  the  land ;  the  purchaser  is  entitled  to  the  con- 
duit and  pipes,  and  may  enter  the  land,  and  either  repair  them 
or  lay  new  ones.^  So  the  devise  of  a  mill,  with  the  appurte- 
nances, is  held  to  pass,  both  the  water  and  the  piece  of  land  used 
in  connection  with  such  mill.  So  a  conveyance  in  this  form  has 
been  held  to  pass  the  water-privileges,  though  accompanied  by  a 
declaration  of  the  grantor  that  he  neither  bought  nor  sold  the  lat- 
ter. So  the  use  of  a  head  of  water  or  a  raceway,  connected  with 
and  necessaiy  to  a  mill,  passes  by  a  deed  of  the  latter ;  as,  for  m- 
stance,  where  it  is  conveyed  by  metes  and  bounds,  excluding  the 
race,  which  runs  along  the  bank  of  the  stream  and  empties  into  it 
upon  other  land  of  the  grantor.  So  also  the  right  of  flowing  the 
grantor^s  lands,  so  far  as  they  have  been  used  to  be  flowed.  Though* 
where  a  way  has  been  immemorially  used  to  a  mill,  a  conveyance 
of  the  latter,  with  the  appurtenances,  does  not  pass  the  ioU  of  the 
former.'  So  where  the  owner  of  a  lot  upon  which  there  is  a 
spring,  and  of  a  paper-mill  on  another  tract,  by  an  artificial  ar- 
rangement conveys  the  water  to  the  mill,  and  then  sells  the  lot 
containing  the  spring,  the  purchaser  takes  it  subject  to  the  bur-^ 
den.^  Bui  a  deed  of  a  mill-site,  described  by  metes  and  bounds, 
gives  no  title  to  the  use  of  a  reservoir  dam  of  the  grantor  above, 
though  the  stream  is  small,  and  such  use  necessary  to  the  mill.^ 
So  where  the  dam  was  erected  by  the  grantor  and  owners  of 
other  mill-sites  whose  titles  afterwards  vested  in  him.^ 

§  8.  A  conveyance  of  the  ground  on  which  the  abutment  of  a 
dam  stands,  with  all  rights,  Ac,  passes  the  whole  water-power 
created  by  such  dam.' 

§  4.  Although  it  is  the  general  rule  of  law  that  land  cannot  pass 
as  appurtenant  to  land,  yet  it  is  said  that,  both  in  common  sense 
and  legal  interpretation,  a  mUl  does  not  mean  merely  the  building 

• 

s  Nichols  V.  Chamberlin,  Cro.  Jac  121.  Leonard  v.  White,  7  MasB.  6.)    Backle^  ir. 

s  Blaines  v.  Chamben,  1  S.  &  R.  169 ;  Spraeae,  5  Shepl.  381. 
Blalce  V.  Clark,  6  Greenl.  4d6 ;  Pickering       '  Seymonr  v.  LewiB,  2  Beasl.  489. 
V.  Staples,  5  8.  &  B.  107 ;  Wetmore  v,       *  Brace  v,  Yale,  4  Allen,  898. 
White,  2  Gaines's  Cas.  87 ;  New  Ipswich,        >  lb. 

&c  V,  Bachelder,  3  N.  H.  190.    (See  10  S.       «  Wall  v.  Clond,  8  Hnmph.  181. 
&  B.  63;  Hall  v,  Benner,  1  Penns.  402; 
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in  which  the  basmeas  is  carried  on,  but  indudesi  generally,  an  ea9&- 
mentj  or  the  site,  dam,  and  other  things  annexed  or  appurtenant  to 
the  freehold,  necessary  to  its  beneficial  enjoyment.'  (a)  Hence, 
where  a  testator  devises  pieces  of  property  as  mill^seats  and  for 
^nrposes  of  mills,  he  gives,  with  each  piece  of  property,  a  water- 
power,  and  the  gift  of  the  water  is  as  permanent  as  the  gift  of  the 
land.^  So,  in  Massachusetts,  by  a  grant  of  a  mill,  the  land  under 
the  mill,  and  land  adjacent  thereto,  so  &r  as  necessary  to  its  use, 
and  commonly  used  with  it,  and  no  further,  will  pass  by  implica* 
tion.  So,  of  an  exception  of  a  mill  from  a  grant  of  land.'  So  a 
conveyance  of  land,  with  the  buildings  thereon,  except  the  brick 
fad/ory^  does  not  pass  the  land  under  or  the  privilege  appurtenant 
to  such  fiu^ry.^  So  where  A  grants  to  B  the  right  of  building  a 
dam  on  A's  land,  to  carry  water  through  a  race  to  B's  mill,  and 
a  dam  is  made,  but  insufficient  for  the  purpose,  B  may  erect  a  new 
dam  and  jaoe,  and  use  such  land  as  is  necessary  for  this  purpose.^ 
But,  on  the  contrary,  it  has  been  held  that  the  conveyance  of  a 
mill,  CO  nomine^  passes  no  land  except  that  covered  by  the  building, 
and  overhung  by  its  projections.^  So  A  granted  to  B,  by  deed,  a 
tract  of  land,  bounded  on  all  sides  by  the  lands  of  persons  named, 
excepting  therefit>m  *^  the  mills  and  water-privileges  "  then  owned 
by  A.  At' the  time  of  this  grant,  about  an  acre  of  land  lay  com- 
mon and  unfenced,  as  a  mill-yard,  and  was  used  for  putting  timber 
thereon,  and  for  passing  and  repassing  to  and  from  the  mills,  but 
part  of  that  acre  was  afterwards  used  by  the  owners  of  the  mill3 
for  a  garden,  and  for  the  site  of  buUdings  not  connected  with  the 
milb.    Held,  the  latter  land  was  not  within  the  exception.^  (() 

1  EUiott  p.  Sallee,  U  Ohio  St  10;  Per-  '  Matter  of  Water  CommissionerB,  4 

rin  9.  Garfield,  37  Verm.  304 ;  Esty  p.  Edw.  Ch.  545. 

Baker,  50  Maine,  325 ;  Whitney  p.  Olney,  *  Forbnsh  p.  Lombard,  13  Met  109. 

3  Mas.  280 ;  1  Adanu,  178.     See  Cowd-  «  Allen  p.  Scott,  21  Pick.  25. 

ney  p.Colbnrn,  7  Allen,  9 ;  Diyden  p.  Jef-  *  Conudl  v.  Brookhart,  4  B.  Monr.  584. 

fenon,  18  Fide.  885 ;  Bardwell  p.  Ames,  22  *  Blake  p.  Clark,  6  Qroenl.  436. 

Pick.  333 ;  Aahlej  p.  Pease,  18,  268.  ^  Porbush  p.  Lombud;  13  Met  109. 

(a)  The  caae  was  one  of  cfeptte,  bnt  these  and  G,  and  to  use  the  same  jointly,  until 

remarks  were  made  as  equally  applicable  it  shonld  ran  down.    The  saw-null  was 

to  Agrant,  built  and  used,  according  to  said  agree- 

{bj  A,  the  owner  of  land,  with  a  mill-  ment,  for  several  jears,  ^en  A  conveyed 

privilege,   grist-mill,   and   dam   thereon,  to  D  his  land,  gnst-mill,  and  dam,  "  and 

made  an  onJ  afi;reement  with  B  and  C  to  also  one  half  ihe  saw-mill,  with  all  the  ap- 

build  a  saw-mul  on  said  land  and  dam,  purtenanoes  and  privileges  to  the  said  half 

one  half  by  A,  and  the  other  half  by  B  saw-mill  belonging ;  the  said  saw-mill  be- 

TOL.  u.  15 
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§  6.  Whece  tenants^  in  c(»nmoii  of  milk  and  water-pfiYiI(^eB 
execute  partition  deeds  at  tiie  same  time,  each  to  tiie  otber,  the  ' 
deeds  are  to  be  taken  as  one  instmment,  and  any  grant  or  limita- 
tion of  the  use  of  water,  contained  in  either,  is  binding  on  botii  the 
parties  and  those  claiming  nnder  them.^  (a)  * 

I  Itogen  V.  Bancroft,  SO  Venn.  S50. 

ing  in  common  and  nndivided  with  B  and  they  did  not  intend  to  enaUe  eadi  othorto 

C,  owners  of  the  ether  half,  who  have  the  erect  riyal  nulla.  "Biak  v,  WSte^  7  Baibu 
priyil^  of  using  the  same,  in  equal  shares  895. 

with  the  said  D,  until  it  shall  run  down.''       The  grant  of  an  undivided  share  in  a 

D  oonveyed  to  £  the  said  land,  with  all  his  stnamwiU  not  juatifiF  the  grantee  in  nains 

rif  hty  title,  and  interest  in  and  to  the  grist-  it  to  the  damage  of  ouieia  interested.    Hie 

null  and  saw-null  standing  thereon, ''  be-  rieht  to  the  water  is  indiyisible.     But 

in^  the  same  premises  conveyed  by  A  to  where  two  opposite  owners  agree  to  erect 

aaid  D."    A,  after  the  death  of  B  and  C,  a  mill  on  the  land  of  one,  and  apply  die 

convOTed  to  their  heirs  "  one  half  of  a  saw-  whole  water  ta  it^  this  is  audi  an  amBi>> 

mill,  odn^  in  common  and  undivided  with  priation  of  the  water  that  a  lease  «me 

D,  and  bemg  the  same  that  said  A  reserved  right  of  one  tenant  will  pass  his  intenrt 
to  B  and  C  in  his  deed  to  D."  E  refused  in  the  water.  Yandenbuigh  v.  Van  Ber- 
to  permit  said  heirs  to  use  the  saw-mill,  gen,  13  JohiL  S12 ;  Wetnunre  v.  WMte,  t 
and  they  brought  a  real  action  to  recover  Uaines'  Gas.  87. 

possession  of  a  moiety  thereof.   Held,  that       Conveyance  of  land  bv  a  oorporslioiiy 

the  deed  from  A  to  D  reserved  td  B  and  C  wit^  the  privilege  oSdrawmg  from  a  canal, 

only  a  life  estate  in  the  land  on  which  the  through  the  forebay  or  tunnel,  uid  through 

saw-mill  stood,  and  that  the  action  could  two  metallic  apertures,  a  oeitain  qnantitir 

not  be  maintained.    Curtis  v.  Gardner,  18  of  water  (measured  by  the  number  of 

Met.  457.  inches),  paying  rent  b^  the  inch.    Beid» 

(a)  The  following  somewhat  miscellane-  this  conveyance  authorized  the  grantee  to 

ons  cases  illustrate  the  construction  of  deliver  the  water  from  the  esnal  <Hily  in 

deeds  relating  to  watercourses,  mills,  and  the  usual  way,  and  not  to  increase  the 

dams.    The  general  rule  is  laid  down,  that  quantity  by  means  of  a  amvxd  tube  ealled . 

the  grant,  by  &e  owner  of  the  whole  an  ajutage,  although  the  inventioa  was 

stream,  of  water  sufficient  for  a  given  pur-  known  before  the  grant  to  persons  skilled 

pose,  precludes  the  grantor  and  ms  assigns  in  hydraulics,  and  to  some  memhoa  of  the 

from  niminishing  or  defeating  in  anv  way  corporation.     GKbson,  Ch.  J.,  lemai^edy 

what  he  has  thus  conveyed.     Jordan  v,  that  the  question  was  to  be  determined. 

Mayo,  1  Adams,  552.    A  grant  of  water,  not  by  principles  of  science,  but  by  eom- 

or  a  stream f  or  rioer,  passes  the  fishery,  and  mon  experience,  directed  to  the  diacoveiy 

also,  at  least  under  some  circumstances,  of  intention.'    SdrayUdll,  &c.  v.  Moore^  9 

the  right  to  a  perpetual  use  of  the  water  Whart.  477. 

for  hydraulic  purposes.    The  latter  prin-       A  conveyed  to  B  a  parcel  of  land,  lyiif 

dple  is  stated  as  unquestionable,  where  the  ahout  twenty  yards  fit>m  a  stream,  the  asSi 

language  of  the  deed  indicates  some  natu-  and  both  banxs  of  which  belonged  to  A, 

ral  or  meed  boundary  to  the  water,  as,  for  "  with  liberty  to  B  to  take  water  from 

instance,  **  a  certain  part  of  a  stream  on  the  said  stream  for  the  use  of  his  null, 

Turkey  River,  so  called,  viz.,  beginning  at  b^  a  pipe  not  exoeedinff .  twelve  inches  lA 

the  mouth  of  Great  Tiu'key  Pond,  and  so  diameter."    Held,  B  had  no  right  to  dam 

extending  to  the  head  of  the  lesser  pond.''  up  the  bed  of  the  stream  so  as  to  foroe 

Bullen  v.  Runnels,  2  N.  H.  259.  t£s  water  into  the  pip^  theroby  making  it 

The  owner  of  water  may  grant  a  quali-  always  run  to  the  full.  Walker  «.  Stewatt^ 

fied  use  of  it  for  certain  times  and  pur-  83  Eng.  L.  &  Eq.  15. 
poses,  or  in  certain  quantities.    But,  in       The  owner  <n  land  through  which  a 

grants  of  water-privileges,  that  oonstmo-  stream  of  water  passed  erected  thereai  a 

tion  is  to  be  adopted,  in  case  of  doubt,  grain  mill,  and  raised  near  to  it  a  dun,  to 

which  eives  the  grantee  an  unrestricted  ramish  water-power  to  drive  the  mill.   He 

rather  man  a  limited  one,  esnedally  where  erected  another  dam,  fortiur  up  1^  stream, 

there  is  to  be  no  forfeiture.    No  restriction  to  preserve  water  for  tiie  use  of  the  mill 

can  be  implied  from  the  relation  of  the  par-  ,  below,  and  afterwards  built  a  sbii^e^nill 

ties,  from  which  it  might  be  inferred  that  on  the  lower  dam  near  the  g^t4B£D,driveB 
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-    §  6.  Where  opposite  owners  own  a  dam  in  common,  and  have  a 
light  to  the  water  altemafely,  each  six  months,  either  may  at  any 

bj  the  BamQ  power.  He  lint  eranted  to  A  time ;  but  that  B  oonld  not  oomplun  of 
me  grain  mill  and  land  oa  wEich  it  stood,  the  use  by  A,  in  the  nieht-time,  of  water 
"  Willi  die  priTil^ge  of  drawing  water  from  which  wonld  otherwiae  nare  flowed  over 
the  mill-pond  simcient  for  this  or  anj  the  dam  and  been  wasted,  provided  the 
other  ffrist-mill  that  may  be  boilt  on  Hie  water  in  the  yoad  was  not  drawn  down  so 
ground  diat  this  mill  stands  on,  the  grist-  as  to  impair  iH  use,  during  the  ordinary 
null  having  tiie  privilege  of  drawing  water  bonxs  of  using  it  by  B.  raieca  WooDen 
over  eveiy  other  machmeiT  on  the  dam."  Mills  v.  Tillnuui,  S  Barb.  Ch.  9. 
He  then  granted  to  B  the  shin^le-miU  and  A  deed,  expressed  to  be  executed  for  the 
land  on  which  it  stood,  "  with  me  privilege  purpose  of  having  the  business  of  a  dotfaier 
of  water  sufilcient  to  drive  a  diinglo^aw  earned  on  where  the  ffnmtor  lived,  and  in 
at  all  times,  except  when  the  water  is  so  consideration  of  five  snillings,  conveyed  to 
low  that  the  gristrmill  will  require  it  all,  the  grantee,  his  heirs  and  assigns,  the  priv- 
and  then  the  shingle>mill  must  stop,  and  il6^  of  drawing  from  the  miU-pond,  on 
not  tin  then."  He  afterwards  conveyed  to  which  the  grantor  had  a  grist-mill,  ^  water 
A  the  land  on  which  the  upper  dam  had  sufficient  for  carrying  one^^vUing-mill  and 
been  erected.  Held,  B  acquired  the  right  shears  for  one  clothier's  stop,  reserving  al» 
to  tlie  use  of  the  neater  from  the  upper  as  ways,  in  la  scarcity  of  water,  sufficient  to 
well  as  from  the  lower  dam,  when  it  could  carr^  "  tlie  grantors  grist-ndU ;  habendum 
be  taken  without  injury  to  the  rights  pre-  to  the  grantee,  and  his  heirs  and  assigns, 
▼iously  granted  to  A  for  tlje  use  of  the  so  long  as  he  or  they  should  can^  on  the 
grist-mUl.  Elliott  v.  Shepherd,  25  Maine,  dothi^s  business  at  or  near  said  place, 
371.  Also,  that  B  had  the  right  to  draw  and  should  be  at  one  sixth  part  of  the  ex- 
water  for  the  use  of  his  shingle-mill,  when-  pense  of  erecting  and  keeping  in  re^r  the 
ever  such  drawing  did  not  thereby  injure  dam  and  flume  necessary  for  supplying  the 
A  in  the  nse  of  his  grist-mill,  although  pond  with  water.  Held,  the  grant  re- 
^  there  were  reasonable  grounds  to  believe  strictcd  the  use  of  the  water  for  the  pur- 
the  water  would  be  needed  for  the  use  of  poses  of  a  thlling-mill  and  clothier's  works 
tlie  grist-miil."  lb.  Also,  that,  when  the  only,  and  did  not  give  the  right  to  use  the 
grant  of  the  right  of  water  for  the  use  of  same  quantity  of  water  in  canying  a  card- 
ttieshinglo-millwsa  made  in  express  terms,  ing  machine.  Shed  o.  Leslie,  SS  Verm* 
the  ri^t  to  use  the  means  necessary  to  the  498.  Also,  that  the  grantor  and  grantee 
ei^joyment  of  the  right  was  also  granted,  did  not  thereby  become  tenants  in  common 
bybperation  of  law;  and  that  B,  there-  in  the  right  to  use  the  water,  and  that  the 
lore,  nad  the  right  to  enter  upon  any  land  deed  did  not  restrict  the  right  of  the  grant- 
then  owned  by  his  grantor,  when  and  or  to  nse  the  water,  not  conveyed  to  the 
where  necessary  to  enable  him  to  obtain  grantee,  for  other  purposes  than  a  grist- 
his  just  supply  of  water.    lb.  .  mill.    lb. 

where  A  conveyed  to  B  a  certain  water-  The  owner  of  the  entire  water-power  on 
right,  beiujp^  the  "surplus  nftpr  supplying  the  falls  of  a  river  not  navigable,  with  the 
two  runs  of  stones,  for  which  the  right  bad  dam  across  the  same,  and  the  diflbrent 
been  previously  conveyed  to  C,  the  right  erections  dcjiendent  thereon,  having  oon- 
oonveyed  to  B  oeing  of  water  suffident  to  veyed  certain  portions  of  the  premises,  to 
carry  five  run  of  stones,  to  bo  employed  on  wit,  the  carding  and  dothing  building, 
an  equality  with  tiiree  run  of  stones  to  be  and  a  tract  of  land  upon  which  the  same 
used  by  A,  and  B  subsequently  acquired  stood,  "  with  the  privilege  of  drawiitg  wa- 
fonr  sixths  of  the  right  conveyed  to  C :  it  ter  from  the  flume  connected  with  said 
was  hdd,  that  the  rights  acquired  from  C  building,  sufficient  for  all  the  purposes  of 
must  be  first  satisfied  ;  that  A  was  not  at  clothing  and  carding,  and  when  there  shall 
liberty  to  use  the  water  or  snfier  it  to  run  not  be  sufficient  water  for  all  the  mills 
to  wvste  so  as  to  impair  that  right ;  that,  erected  or  to  be  erected  on  said  flume  and 
in  the  surplus,  A  and  B  must  partidpate  privilege,  the  said  clothing  and  carding 
in  the  proportion  of  three  to  mre,  includ-  privilege  is  in  all  cases  to  have  the  prefer- 
ing,  in  the  estimate  of  the  water  used  by  ence ; "  it  was  hdd,  that  ndther  the  owner 
eaich,  so  much  as  was  suffered  to  run  to  nor  any  person  claiming  under  him  by 
waste  by  his  negligence,  or  suffering  his  subsequent  grant  could,  b^  virtue  of  own- 
flumes  or  other  works  to  be  out  of  repair ;  ership  of  the  shore  opposite  the  premises 
tiiat  A  had  not  the  right,  by  running  his  first  granted,  draw  off  the  water  so  that 
mills  in  the  night-time  in  dry  seasons,  so  there  should  not  be  suffident  to  meet  the 
to  draw  down  me  surplus  water  as  not  to  purposes  of  the  grant.  Hdd,  also,  that 
leave  to  B  a  proper  proportion  in  the  day-  the  words  in  the  grant,  "erected  on  said 
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time  repair  his  own  flume,  especially  where  the  saiplus  water  not 
required  by  one  belongs  to  the  other.    And  the  party  n^aldng  the 

flmne  and  pmilcge,''  did  not  rettrain  those  in  which  they  also  sranted  to  the  ooimtT 
of  the  preceding  danse,  so  as  to  enable  the  the  liberty  of  entering  npon  tfadr  Be?eiaL 
grantor,  or  his  assigns,  to  draw  as  mnck  lands,  for  the  purpose  or  repairing,  or  lo- 
water  for  the  mills  on  the  other  side  of  the  laying,  or  taldng  up  said  aqnednct,  when- 
stream,  and  not  through  the  same  flmne^  eyer  ue  oonnty  commissioners,  or  any  an- 
as they  might  choose.  Jqfdan  p.  Mayo,  thoiiied  agents  of  the  oonnty,  might  deem 
1  Aduna,  558.  it  necessary;  the  oonnty  to  pay  to  ^  own- 

A  granted  to  B,  by  deed,  a  narrow  strip  ers  of  said  lands  snch  damages  as  ahonld 
of  land,  "  for  the  purpose  of  enabling  the  be  thereafter  occasioned  by  entering  tliere- 
grantee  to  erect  a  mill-dam; "  also  ''the  on  for  said  purpose.  Held,  that  uob  deed 
right  to  boild,  npon  titie  land  of  die  grant-  was  a  grant  to  the  connty  of  the  entire 
or,  a  mill  or  fiictoir,  somewhere  near  the  nse  of  the  water  of  the  spring;  that  the 
northwest  comer  of  S  Ws  land ;  and  also  whole  damages  for  such  nse  had  been  r«- 
the  right  tn  dig  a  canal  or  trench  fhmi  ceiyed  by  8 ;  that»  if  die  pipe  waa  inserted 
said  mdl-dam  to  snch  mill  as  may  be  in  the  aqnednct  before  tue  deed  was  exe- 
erected ;  witii.ti^  right  of  passing  to  and  cnted,  the  right  to  oontinne  it  was  rsHn- 
from  said  miliHiam  and  mill,  oyer  the  qnished  by  the  deed;  that,  if  the  pii«  waa 
grantor's  land.''  B  bailt  a  mill-dam  on  inserted  ahertliB  deed  was  exenitea,  it  waa 
said  narrow  strip,  and  also  a  mill  near  the  either  a  trespass,  or  was  done  in  pursnanoe 
northwest  comer  of  8  Ws  land,  bat  not  of  a  parol  license  of  the  oommissionen^ 
on  the  land  of  A,  and  dng  a  canal  from  which  was  reyocable  and  had  been  re- 
said  dam,  partly  throngh  the  land  of  A,  to  yoked;  and  that,  in  either  caa&  the  oom- 
said  mill,  and,  six  years  afterwards,  en-  missioners  had  a  right  to  cnt  OQ  the  pipe, 
tered  npon  A's  lancis,  through  which  the  Stanwood  o.  Kimball,  13  Met  526. 
canal  was  dug,  to  repair  and  clear  ont  the  A  was  the  proprietor  of  an  ancient  mill, 
canal.  Held,  that  said  deed  gaye  B  no  and  a  stream  which  supplied  it,  diyerted 
right  to  dig  a  canal  through  A's  land  in  from  a  riyer.  B  owned  other  nulls,  with 
any  other  place  than  that  designated,  a  stream  aboye,  diyerted  from  the  same 
namely,  from  said  mill-dam  to  a  mill  on  riyer  by  a  head  wear,  and  thence  flowing 
A's  land ;  and  A  might  maintain  an  ao-  throufirn  A's  land  to  B's  mills,  as  appnrte- 
tion  of  trespass  against  B,  for  entering  on  nant  mereto.  B  erected  upon  other  lands, 
A's  land  to  repair  and  clean  ont  the  canal,  below  the  lands  of  A,  ana  near  the  water- 
eyen  though  A  had  acquiesced,  for  six  course,  two  other  mills,  and,  to  obtain 
years,  in  the  building  of  the  mill  and  the  more  water,  enlarged  his  watercourse-'in 
digging  of  the  canal.  Dickerson  v.  Mix-  the  soil  of  A,  and  raised  and  heightened 
ter,  13  Met  217.  the  head  wear,  whereby  so  much  of  the 

Connty  commissioners  laid  an  aqnednct  water  was  diyerted  as  to  render  useless  A's 

from  a  spring,  through  the  lands  of  seyend  mill.     In  order  to  settle  the  conflicting 

persons,  to  the  county  buildinn,  and  thcie-  riehts  of  the  parties,  A,  in  oonsideration 

Dy  diyerted  the  water,  which  bdbre  flowed  of  a  sum  in  gross,  and  an  annual  rent,  de- 

to  the  works  of  8.    At  or  about  the  time  mised  to  B,  for  a  certain  term,  the  water- 

when  the  aqueduct  was  laid,  a  lateral  pipe  course  thus  enlarged,  and  the  right  of  di- 

was  inserted  in  it,  and  water  hereby  con-  yertine  so  much  water  as  was  required  for 

veyed  to  said  works ;  but  it  did  not  appear  B's  muls.    8oon  afterwards,  A's  null  was 

hj  whose  order  or  at  whose  expense  the  destroyed.    The  term  haying  expired,  but 

pipe  was  thus  inserted.    The  commission-  the  party  claiming  under  B  continuing  to 

ers  afterwards  caused  the  pipe  to  be  cut  nse  the  water  in  the  same  way  as  before^ 

off,  and  8  was  thereby  depnyed  of  the  use  the  owner  of  the  land,  on  which  A's  mill 

of  the  water.    8  brought  an  action  against  formerly  stood,  brings  assumpsit  against 

the  commissioners,  alleging,  in  one  count,  him  for  use  and  occupation.    Judgment 

that  they  had  dlvened  the  water  of  the  for  the  plaintiff.   Dayis  r.  Moigan,  4  B.  & 

sprine,  and,  in  another  count,  that  they  C.  8. 

causM  the  pipe  to  be  cut  off.    The  com-  Upon  a  petition  for  partition  of  real  es- 

missionera,  m  their  defence,  gaye  in  eyi-  tate  described  as  '<  bounding  on  the  Nashua 


that  it  had  been  laid  with  their  consent;  metes   and  bounds,  "  tc^ther  with  the 

and  acknowledged  that  they  had  received  priyOege  of  forever  keeping  open  for  the 

full  satisfaction  for  all  damases  occasioned  free  passage  of  the  water  in  the  canal 

to  thdr  teroral  lands  by  Eiying  it,  and  which  passes  through  this  parcel  from  the 


WATBBGOCBaES — HTLSi  CQ^IYEYANCE,  ETC.  229 

repairs  is  not  answerable  for  anj  accidental  damage  thereby  occa-' 
ffloned  to  the  other.    So  the  former,  after  an  unavoidable  accident 

fwioel  to  Naahna  BiTer."    Held,  fhat  tlus  maj  be  done  without  ioJiuy  to  ihe  foige 

parfeitioii  did  not  so  divide  the  water-power  or  to  the  grist-null,  somcient  for  the  pnr- 

which  was  parcel  of  the  estate  descrioed  in  poses  of  a  fnlling^mill  and  shearing^mfr' 

the  petition,  as  to  be  a  bur  to  a  bill  in  chine,  bat  for  no  other  purpose  whatever," 

equity  under  St  1854,  c  74,  to  divide  all  gives  no  right  to  use  the  privilace  for  any 

said  water-tower.     Be  Witt  v.  Harvej,  other  purpose.     De  Witt  v.  Harvey,  4 

4  Gray,  486.  Gray,  486.      ' 

A  giant  by  indenture,  in  consideration       By  a  deed  of  land  bounding  on  a  canal» 

of  a  &ed  sum,  of  the  right  to  buHd  a  dam  suppling  mills,  "  with  the  privilege  of 

upon  the  iand  of  the  grantor,  the  parties  crossing  to  and  from  and  around  the  same, 

agredng  that  the  amount  of  damages  bv  and  of  erecting  and  using  tentoi<-bars  in 

flowing  shall  be  determined  by  an  arU-  some  convenient  place  near  the  same,  with 

trator,  in  foil  satiafoction,  does  not  author-  the  privilege  also  of  drawing  water  from 

ize  the  grantee,  after  building  one  complete  said  canal  at  all  times  wh&  it  may  be 

dam,  to  increase  its  height,  so  as  to  flow  done  without  injury  to  said  mills,  snffl- 

more  land.    Goodrich  v.  Longley,  4  Gray,  dent  for  the  purposes  of  a  folling^mill  and 

S79.  .  shearing-maciiine,  but  for  no  other  pur- 

A  grantee  of  land  indudini^  the  site  of  a  .nose  whatever;  ^'  the  right  to  use  the  water 

dam,  although  his  deed  contain  an  express  lor  a  folling^nuU  and  shearing-machine  is 

grantw^f  the  privilege  of  flowing,  duriug  not  made  appurtenant  to  the  land  granted. 

the  winter  only,  the  meadow  of  the  grantor  Nor  is  such  right  extinguished  or  suiren- 

higher  up  on  the  same  stream,  "for  the  dered  by  the  dam's  being  subsequently 

benefit  of  carrying  on  the  blacksndth's  taken  down  by  all  the  owners  of  wate^ 

bushiess,"  has  the  right,  as  against  his  power  at  that  spot,  and  rebuilt  in  such  a 

grantor,  or  those  claiming  under  him  manner  as  to  flow  ill  the  land  granted  by 

privileges  above  or  below  on  the  same  his  deed.    lb. 

stream,  to  use,  at  all  seasons,  for  any  rea-       A  and  B  beiuff  tenants  in  oonmion  vrith 

aonable  purpose,  the  water  of  the  stream,  C  of  certain  land  and  waterjpower,  A  and 

including  any   additional   power   subse-  B,  jointly  owning  six  eLehtSs,  and  A  an 

quently  created  by  improvements  of  his  additional  eighth,  made  roHr  deeds  on  the 

grantor.     Tourtellot  v.  Phelps,  4  Gray,  same  day,  by  one  of  which  A  conveyed  to 

870.  B  three  dghths  of  a  part  of  the  land,  on 

A  grants  by  the  owner  of  two  dams  on  which  B  had  built  a  null,  aUd  three  eighths 

the  same  stream,  of  the  lower  one,  and  of  of  the  water-power ;  hj  the  second,  B  con* 

"  a  privilege  to  draw  water  sufiident  to  veyed  to  A  three  eighths  of  another  part 

carry  a  water-wheel  well  constructed,  with  of  the  land,  on  whidi  A  had  built  a  mill, 

twdVe  feet  head  and  foil,  for  two  common  and  three  dghths  of  the  water-power ;  by 

bladumith  bellows,  and  should  the  head  the  third,  A  convened  to  D  one  eighth  of  a 

and  foil  be  less  than  twdve  foet,  suMdent  piece  of  land  descnbed,  with  one  undivided 

to  carry  one  bellows  twelve  hours' in  twen-  dghth  of  the  whole  water-power,  reserving 

tr-fotir  hours,  in  dther  case,  in  the  day-  the  water-power  conveyed  br  each  of  the 

mne,  as  near  as  may  be,"  limits  only  the  flrsf  two  deeds;  and  by  the  nnirth,  A  and 

extent  of  the  privilege  granted,  and  not  B  conveyed  to  D  another  pared  of  the 

the  use  to  whicm  it  is  to  be  applied.    lb.  land,  "  for  the  purpose  of  erecting  a  jmper^ 

A  lease,  from  the  owner  of  a  scythe-  mill  thereon,  together  with  the  pnvil!^ 
shop  and  water-power,  of  a  buildiufi;  ad-  of  drawing  and  uBins;  one  dghtn  of  the 
joining  his  shop,  "for  the  punose  of  cai>  water."  Udd,  that  we  deeds  virere  valid 
iring  on  Uie  foundry  business,"  "with  the  as  against  all  persons  except  C,  the  co- 
nght  to  take  water-power  from  the  whed  tenant  who  did  not  join  in  them;  that 
and  shaft  that  now  carries  a  fan  bellows  in  they  were  to  be  treated  as  parts  of  the 
said  scyth&fihop  at  all  times  when  there  is  same  transaction,  and  therefore  to  be  con- 
water  suffident  to  carry  a  fon  bellows  to  strued  together ;  and  that  D  took  by  his 
blow  for  the  stack  in  said  foundry,"  gives  two  deeds  only  one  eighth  of  the  water- 
the  lessee  no  right  to  use  the  water-power  power.  lb.  . 
for  any  other  purpose  than  a  fan  bellows,  A  grant  of  liberty  to  erect  a  mill  on  a 
even  though  properly  inddental  to  the  stream,  and  of  the  use  of  said  stream  "  as 
foundry  business,  so  as  to  impede  the  les-  long  as  the  grantee  shall  keep  a  grist-mill 
sor^s  ma  bdlows.  Sibley  r.  Hoar,  4  Gray,  there  in  good  repair,"  if  it  is  to  be  con- 
222.  stmed  a  grant  upon  condition  subsequent, 

A  grant  of  "  the  privi]c«;e  of  drawing  is  not  ddeatcd  without  dear  proof  of  a 

water  from  said  canal  at  all  times  when  it  breach  of  the  condition ;  and  it  seems  sudi 
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in  repairing,  and  to  prevent  great  injniy  to  both  partiea,  may  raise 
the  waate-gate,  and  remove  the  flash-board  of  the  latter.^ 

§  7.  Where  one  mill  is  entitled  onlj  to  the  surplus  water  after 
another  is  supplied,  the  owner  of  the  former  nrast  shut  his  gates  in 
case  of  a  deficiencj  of  water  for  both.  But  if  the  owner  of  the 
latter  obstructs  the  passage  of  the  water  to  the  other  mill,  he  must 
remove  the  obstruction  so  soon  as  his  own  want  is  supplied.' 

§  8«  A  conveyance  of  land,  a  part  of  which  is  traversed  by  a 
watercourse,  may  except  or  reeerve  the  bed  of  the  stream,  or  the 
whole  or  a  part  of  the  water  itself;  and  the  exception  or  reserva- 
tion win  not  be  void,  as  repugnant  to  the  preceding  grant,  (a) 

1  BapOotk  V.  BotB,  9  Pkk.  5S8.  '  Sumner  v.  Foster,  7  Fide.  88. 

breach  is  not  shown  by  proof  that,  while  a  land,  14  Mass.  151.    Where  one  cfmvejn 

giJst-miU  WIS  kept  there  in  good  repair,  a  tract  of  land,  deecribtng  Ihe  trttt,  bat 

part  of  the  power  was  used  for  another  not  mentioning  a  stream  mdnded  within 

pnxpoee,  ana  that  in  the  ooorse  of  one  it»  and  then  aw :  "  and  it  is  to  be  nnder* 

sommermany  persons  were  nnable  to  get  stood,  and  it  is  the  intention  of  this  deed, 

their  grain  fironnd  there  for  want  of  water,  to  conTey  as  mndi  of  the  privilege  of  the 

Hadley  v.  fiadley  ManofSEKrtonng  Co.,  4  water  as  shall  be  sufficient  m  the  use  of  a 

Gray,  140.  fnlling-niiD,  whenerer  there  is  a  soffidenor 

A  grant  by  an  owner  of  a  nuU-pri^il^  therefor; "  this  is  a  valid  resenration  of 

above,  contained  in  a  deed  of  quitclaim,  the  snrplns  water.     Smnene  o.  Snow,  4 

of  his  interest  in  a  privilege  on  the  seme  Fi<^.  54.   See  Adams  v.  yfrner,  S3  Yem. 

stream  below,  to  his  co-owner  of  the  lower  393. 

privilege,  of  "  a  right  to  raise  the  water  of  Demise  of  a  foUing-min,  witiii  a  water* 

the  Amiaqaetneket  Biver  to  the  height  of  coarse  and  floodrgates,  with  an  exception 

a  hole  in  tne  rock  at  the  jonction  m  said  of  free  liberty  to  the  lessor,  his  hdrs,  Ac., 

river  with  a  river  mnning  from  the  Aaron  servants  and  tenants,  at  all  times  at  pieas- 

SonthwidE  lot,"  does  not  anthorize  the  ore  to  divert  the  water  from  the  ndu,  for 

grantee  of  the  lower  privilage  to  raise  the  watering  all  meadows  which  they  dioold 

water  of  the  river  at  his  dam  below  to  the  think  proper,  and  to  take  np  and  put  down 

height  of  the  hole  in  the  rock,  bat  onl^  to  all  proper  sloioes.    The  pityftts  of  tibe  mOl 

raise  the  water  of  the  river  to  the  height  consisted  in  part  of  water  rents  for  flood- 

of  the  hole  at  the  junction  of  the  rivers  ing  meadows,  for  water  which  was  wholly 

above,  where  the  rooL  is  sitoated.    Hisoox  diverted  from  tiie  mill,    l^d,  the  excep- 

r.  Sanford,  4  R.  L  55.  tion  was  not  repugnant  to  the  grant,  bat 

Evidence  that  the  dam  bdow  was,  at  the  the  heir  of  the  lessor  was  entitled  to  the 

time  of  the  mnt,  so  high  that  it  raised  water  rents.  Lambert  v.  Bennett,  3  Smith, 

the  water  of  the  river,  at  the  iunction,  84. 

above  the  hole  in  the  rock,  and  of  the  acts,  A,  owning  the  bed  of  a  stream,  and  the 

dedarations,  and  practice  of  the  parties  to  land  upon  one  side,  conveyed  to  B,  the  own- 

the  grant  under  it,  is  not  admissible  to  eron  tneotherside,  onehalfthebed,  tothe 

vary  the  above  interpretation.    lb.  thread  of  the  river,  mermng  the  neht  to 

(a)  SeeChadwicko.Marsden,  LawBep.  butt  a  dam  on  both  shores.    Hdd,  tne  last 

(Eng.)  July,  1867,  'Exch.  p.  285*    Where  dense  was  not  a  good  exception,  which 

part  of  ihe  land  conveyed  is  flowed  by  a  must  be  of  a  part  of  the  thing  grnited,  but 

dam  of'tiie  grantor,  there  is  no  implied  it  was  efiectual  for  the  purpose  intended, 

reservation  of  the  right  to  flow.    But  a  as  an  estoppd  or  implied  covenant,  and 

prior  grantee  of  the  mill  may  daim  such  amounted  to  a  mutual  covenant  that  each 

right  affainst  a  grantee  of  the  land.    £Qn-  parly  should  hate  the  right  to  bntt  a  dam 

man  r.  Booth,  SI  Wend.  267.  upon  the  shore  of  the  otiier.    It  was  also 

A  reservation  may  sometimes  be  tmp/iW;  held,  that  the  deed  gave  the  grantor  no 

as  where  the  river  or  an  island  therein  has  greater  right  to  use  the  water  than  the 

been  previotisly  granted.     Lunt  v.  Hoi-  grantee,  notwithstanding  a  reservation  of 
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§  9.  The  question  as  to  the  efiect  of  a  license  has  sometimes 
been  raised  in  connection  with  watercourses.^    See  p.  80. 

§  10.  Where  one  bj  deed  conyeys  a  watercourse  by  courses  and 
distances,  a  subsequent  parol  agreement  to  vaiy  the  route  of  it  is 
valid,  if  executed.'  So  a  parol  license  to  use  a  watercourse  for  a 
mill  has  been  so  &r  held  valid^  even  though  made  without  consid* 

1  Le  Fern  v.  Le  Fevre,  4  8.  &  R.  241.       *  Le  Fevre  v.  Le  Fevre,  4  S.  &  B.  341. 
See  BobertB  v.  Boee,  Law  Bep.  (Eng.) 
Jan.  1866^  p.  81. 


to  hm  the  water  fhnii  9sij  dam  the  Tight  of  B  '^  at  all  timee  to  take  and 

erected  by  the  latter,  upon  his  paying  an  use  water  sufficient  to  drive  the  factoiy/' 

adequate  proportion  of  its  cost    Case  v.  &c.,  then  he  had  authority  to  cut  them  off. 

Hatght»  8  Wend.  632.  lb.    (In  this  case  the  court  itemariEed-r- 

'Lease  by  indenture  from  A  to  B  of  a  ''the  provision  in  the  deed  of  the  com- 

wooUen  fiKtory,  reserving  the  right  to  erect  pany  to  the  plaintiff,  touching  his  rights 

a  nuu^iine-shop  near  it,  and  connect  the  .  to  the  use  of  water  at  different  oonditiona 

machineiy  therein  with  the  whed  in  the  of  the  river,  had  reference  to  the  amount 

factory ;  and  in  case  diere  shall  not  at  any  seco^ed  to  him,  of  that  which  should  be 

time  be  water  sufficient  to  carry  the  woru  confined  for  the  use  of  the  mills  and  the 

of  the  fibctory  and  machine«hop  toeether,  &c^ry,  and  not  to  the  manner  in  which, 

tba  lessor  ia  to  connect  his  worfca  with  the  or  the  placeyrom  which  it  should  be  taken. 

wheel  of  the  factory,  so  a«  to  uae  only  so  The  instruction  therefore,  that  the  subee- 

mudi  water  as  is  sufficient  to  canr  the  ouent  dauae  in  the  deed  had  reference  to 

^dieeL  of  the  factory  at  speed.     Held,  A  tne  use  of  the  water  by  -the  erantee  from 

could  not  exercise  hia  reserved  right  of  the  dam  and  not  from  the  fectory  flume, 

eonnecting  the  machinery  of  his  shop  with  was  strictly  correct."    n>.  20ar.) 

the  wheel  of  the  factoiy,  until  u  had  The  exception,  in  a  lease,  of  a  mtZ^-^sifie, 

drawn  water  enough  to  drive  the  machine-  has  been  held  to  include  not  merely  an 

ry  of  the  fibctory  at  speed.  Hatch  v.  White,  eaaement,  but  the  soil  of  the  miU-eite,  and 

S3  Pick.  518.  all  the  land  necessary  for  the  pond,  and  for 

A  manufacturing  corporation  conveyed  carrying  on  the  mill.    Jackson  v.  Vermll- 

certain  property  to  A,  with  the  following  yea,  6  Cow.  677. 

exception :  **  Excepting  also  and  reserving  The  extent  of  an  exception,  in  a  deed 

the  rijgfht  at  all  times  to  take  and  use  water  conveying  mills  and  water-privileges,  of 

sufficient  to  drive  the  fiustory  and  ma-  "the  privileges  of  one  half  of  the  bark- 

chinery  attached,"  &c.     Afterwards  the  mill  owned  by "  certain  third  persons,  is  to 

coiporation  conveyed  to  B  certain  other  be  determined  bv  ascertaining  the  extent 

real  estate,  with  their  fiictopr,  machinery,  of  tiie  title  which  such  third  persons  had 

&c,  which  conveyance  A  joined  in  by  sep-  to  die  water  at  the  time  for  the  use  of  the 

orate  deed.    A  had  attached  to  the  factory  bark-mill.    Bogers  v.  Bancroft,  -20  Verm, 

iume  spouti  through  which  he  drew  water  260. 

to  run  his  own  miUs,  which  B  cut  off.  Where  a  lease  reserved  all  watercourses 
Hdd,  that  the  reservation  in  the  deed  to  A  suitable  for  buUs,  with  the  right  of  erect- 
of  the  right  **  at  all  times  to  take  and  use  ing  mills  and  other  works  thereon,  with 
water  sufficient  to  drive  the  factory  and  the  three  acres  of  land  a^oining ;  held,  this 
machinery  attached,"  as  between  the  par-  amounted  to  a  reservation  of  sJl  the  mill- 
ties  thereto,  is  as  effectual  to  secure  to  the  seats,  with  the  three  acres,  and  gave  the 
company  the  right  reserved,  together  with  lessor  the  right  to  make  a  location  at 
the  easement  and  senritude,  so  as  to  cham  pleasure;  but  tiie  interests  reserved  did 
the  lands  of  A.,  as  by  a  deed  from  me  not  pass  by  a  subsequent  conveyance  of 
owner  of  the  land  to  be  charved  granting  the  reversion.  Bussell  v,  Scott,  9  Cow. 
the  same  as  appurtenant  to  other  estate  or  279. 

the  grantee.    Hammond  v.  Woodman,  41  But  an  exception  of  all  places,  which 

Maine,  177.  And  this  especially  when  A  may  be  found  convenient  for  erecting  mills 
himsdf  conveys,  by  his  own  deed,  the  whole,  on  a  certain  creek,  applies  only  to  natural, 

interest  reserved.    lb.    If  the  attachment  and  not  to  artificial  miH^eitfiB.    Jackaot  v. 

of  qwnts  to  the  frctoiy  fl,nme  disturbed  Lawrence^  11  John.  191. 
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eratioii,  that  it  cannot  be  revoked  after  the  mill  has  been  actnaOj 
erected.  The  part  performance  is  held  equivalent  to  a  formal  con- 
TejsBoe.  The  expending  money  or  labor,  in  consequence  of  the 
Goense,  has  the  effect  of  turning  such  license  into  an  agreement 
Hencef  not  otAj  may  damages  be  recovered  at  law,  for  a  diver- 
flion  of  the  water,  but  a  specific  performance  of  the  contract  de- 
creed in  equitp*,  where  damages  would  be  an  inadequate  compen- 
sadoUi^  So  where  A  licenses  B,  bj  a  countermandable  license,  to 
divert  a  stream  which  runs  through  the  land  of  both,  and  the 
license  is  executed  by  B,  A  cannot  be  restored  to  his  original 
rights,  except  by  tendering  to  B  the  amount  of  the  expense  in- 
curred by  him.  By  such  license,  and  its  execution  by  B,  the  ri^ 
of  A  to  the  flow  of  the  stream  in  its  original  channel  is  extinct, 
and  is  no  longer  appurtenant  to  the  land.''  But  where  A,  being 
the  owner  of  a  mill,  made  a  parol  agreement  with  B,  an  owner  at 
neighboring  hud,  by  which  B  allowed  him,  for  a  consideration,  to 
fix  a  tunnel  or  goit  into  the  ground,  with  stone-.work,  for  the  pun* 
pose  of  conveying  water  to  A's  mill ;  and  B  helped  in  making  the 
tunnel,  under  A's  directions ;  and  A  afterwards  tendered  the  con- 
sideration, but  B  refiised  it,  forbade  the  continuance  of  the  tunnel, 
and  obstructed  it :  in  an  action  on  the  case  of  A  against  B,hdd,  the 
agreement  was  a  mere  license,  at  any  time  revocable.^  So  where 
a  license  is  given  to  erect  a  dam  for  a  temporary  purpose,  it  termi- 
nates with  the  decay  of  the  dam.^  So  a  parol  license  to  abut  a 
dam  against  another's  land  may  be  revoked  before  anything  is  done 
towaMs  its  execution.^ 

§  11.  The  duration  of  such  license  must  depend  upon  the  na- 
ture of  the  property  to  which  it  is  accessory.  If  the  mill  is  of  a 
permanent  description,  the  license  *shall  also  be  permanent,  and 
continue  in  force,  notwithstanding  the  destruction  or  decay  of  ^ 
the  origmal  building,  and  may  be  revived  in  use  upon  its  re- 
erection.  But  if  the  building  is  a  saw-mill,  the  use  of  which 
must  depend  upon  fluctuating  circumstances,  such  as  the  supply 
of  timber,  the  parties  are  supposed  to  have  contemplated  a  tempo- 


6 


raiy  use. 


1  14  s.  &  B.  867. 
s  Adduon  o.  Hack,  2  Gm,  881. 
V.  Smith,  4  E.  107. 


«  Hepburn  v,  McDonvrell,  17  S.  &  B.S8S. 

*  Beidelsum  v.  Fonlk,  5  Watts,  308. 

•  B«rick  V.  E«ni»  14  a  &  B.  aS7. 
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$  12«  It  has  been  held,  that  eyen  the  silent  acquiescence  of 
one  par^,  entitled  to  a  wateTConrse,  in  its  diversion  bj  another, 
will  debar  the  fonner  &om  an  action  for  damages,  though  he  is 
thereby  salgected  to  great  expense.  And  equity  will  grant  an  in- 
junction against  such  action.^ 

§  18«  The  right  of  using  a  watercourse,  like  other  easements,  may 
be  extinguished  by  wwty  qf  pontidon.  See  p.  79.  It  is  said,  if  A 
owns  aboYe  and  B  below,  on  the  same  stream,  and  B  acquires'  the 
right  of  haymg  the  water  flow  to  his  land  through  A's,  and  then  A 
purchases  B's  land,  and  diverts  the  water  into  its  natural  channel ; 
G,  a  purchaser  of  B^s  land  from  A,  cannot  claim  the  artificial  channel, 
because  it  was  extinguished  by  nnity  of  possession.'  So  A  owns  a 
mill  above  and  B  a  mill  below,  on  one  stream,  the  latter  mill  hav- 
ing a  dam  which  ol^structs  the  free  use  of  the  former.  B  lowers 
his  dam  two  feet,  at  which  height  it  remains  thirty-eight  years,  and 
does  not  obstruct  the  mill  above.  B  sells  the  lower  mill  to  A, 
who  conveys  it  to  C.  Held,  the  right  of  raising  the  dam  two  feet, 
and  of  back  flowing,  was  gone.^  (a)  So  it  is  held,  that  although 
the  owner  of  an  estate,  out  of  which  a  mill-privilege  has  been 
carved,  becomes  united  in  ownership  with  other  estates  below,  and 
which  may  convey  different. rights  and  privileges  from  what  were 
before  attached  to  either  estate ;  yet,  in  conveying  either  to  differ- 
ent and  new  persons,  any  change  in  the  privileges  made  appurte- 
nant to  each  must  distinctly  appear,  or  each  will  be  presumed  to 
exist  as  before  the  junction  of  the  estates.^ 

§  14.  There  can  be  no  adverse  enjoyment  of  water,  where  the 
same  person  owns  the  land  over  which  it  flows  and  that  which  is 

1  2  Eqn.  Abr.  58S.  >  Hasard  r.  Robinson,  S  Mas.  172. 

*  An|^  71-S.  •  «  Peny  r.  Parker,  1  W.  &  M.  280. 

(a)  In  this  case  it  is  to  be  observed  that,  B,  destroyed  or  severed  it     So  wbere  one 

in  addition  to  the  nnit^  of  possession,  at  constmcts  pipes  through  his  land,  to  oon- 

the  time  of  the  sale  to  Cihe  artificial  chan-  vey  water  to  his  honse,  which  he  after- 

nel  was  no  longer  in  nse.    And  it  seems  wards  sells,  with  the  appurtenances,  re^ 

the  mere  nnion  of  the  two  rights  in  one  serving  the  land,  or  reserves,  selling  the 

person  would  be  insufficient,  without  such  land^  w  right  to  the  nipes  is  not  extin- 

oiause,  to  eflect  an  extinguishment.  Thus,  guished,  but  passes  to  tae  purchaser  in  the 

in  an  old  case,  where  A  owned  a  tenement  one  case,  or  remains  in  the  seller  in  the 

to  whidi  there  was   an   ancient  gutter  other.    Otherwise,  had  the  pipes  been  cut 

through  the  tenement  of  B,  and,  having  off  before  the  conveyance.  Enirryv.Pigotty 

purchased  the  latter  tenement,  sold  the  Latch,  153;  Poph.166;  Nicholas  v.  Cham* 

ibnner  to  C,  it  was  held  that  the  gutter  beriain,  Cro.  Jac  121.   (Morris  v.  Edgin* 

was  not  extinguished;  though  it  would  ton,  8  Tann.  24.) 
have  been,  had  A»  aAv  the  pordiafle  ftom 
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benefited  bj  the  use  of  it.  Thos,  A  conducted  water  from  the  land 
of  B  to  his  own,  and,  having  used  it  for  less  d^an  the  period  of 
prescription,  in  a  certain  way,  sold  his  land  to  B,  who,  in  a  few 
days,  reconyeyed  to  A.  A  subsequently  used  the  water  as  before, 
for  a  period  which,  added  to  the  former  use,  made  up  the  time  of 
prescription.    Held,  A  gained  no  prescriptive  title^^ 

§  15.  The  principle  of.  extinguishment  by  unity  of  possessimi 
applies  only  to  artificial  channels,  the  right  to  which  depends  <m 
prescription;  and  not  to  a  natural  watercourse  existing  ex  jwn 

§  16.  Title  to  a  watercourse,  as  to  other  incorporeal  ha^edittir 
ments,  may  be  gained  by  pr$%enpiion^  Thus,  in  Massachuaetts,  at 
the  first  settlement  of  the  town  of  Concord,  a  century  and  a  half 
before  action  brought,  a  small  stream  upon  these  groimds  having 
been  reserved  for  the  use  of  ihe  nnUj  and  the  stream  for  sixty 
years  used  by  the  mill  of  the  plaintifi^;  and  the  defendant,  lihrou^ 
whose  land  it  naturally  flowed,  having  diverted  and  wasted  the 
water:  held,  the  plaintiff  had  a  right  by  prescription.'  Mr.  An- 
gell  says,  whatever  period  of  time  the  statute  of  limitations  may 
prescribe  for  enforcing  a  right  of  entry,  an  adverse  enjoyment  of  a 
watercourse  in  any  particular  manner,  for  such  period,  will  be  pre- 
sumptive  evidence  of  a  grant  That  doctrine  was  first  laid  down  as 
law  in  England,  in  the  year  1761,  in  the  case  of  Lewis  v.  Price,  at 
Nisi  Prius.^ 

§  17.  A  prescriptive  right  may  be  acquired  to  the  flow  of  the 
water  in  a  particular  artificial  channel,  even  though  it  is  neither 
actually  used  nor  necessary  for  the  mill  erected.  It  is  sufficient 
that  the  water  has  been  accustomed  to  flow  in  tiiis  course  for 
twenty  years.^  So  one  may  gain 'a  right  to  abut  his  dam  upon 
another^s  land,  by  an  actual  possession  of  it  for  that  purpose  for 
twenty-one  years.^  So,  after  possession  of  a  watercourse  for  sixty 
years,  one  may  have  a  bill  in  equity  against  a  mortgagee  who  has 
foreclosed,  to  quiet  his  title,  without  having  established  his  right  at 
lawJ 

^  Manning  v.  Smitb,  6  Gonsi.  S89.  •  Tjler  v.  Willdnflon,  4  Mas.  404. 

*  Surry  v.  Pigott,  Poph.  166.  *  Beidolman  v,  Fonlk,  5  Wattt»  SOS. 

*  SulliTan on  liand  T.a7S.  See  obrnp,  69.       *  Bnih  o.  Wefltem^  Pkc  Gh.  630.    8<0 
«  AngeU  on  W.  C.  77 ;  Bicnd  9.  Wil-  12  Tei.  S61;  a  Yem.  890. 

fiams,  7  Wheat  69;  8  Wms.  Sann.  176. 
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§  18;  Occasional  interraptions  of  the  use  of  a  watercourse  will 
not  always  be  condaidye  of  a  superior  right  to  control  and  Umit 
the  entire  use  at  discretion.  The  nature,  object,  and  value  of  the 
use  are  very  material  to  explain  and  qualify  the  effect  of  such  in- 
terruptions. For  instance,  it  is  not  to  be  presumed  that  valuable 
mills  will  be  erected,  to  be  fed  by  an  artificial  canal  firom  a  river, 
and  the  stream  be  indispensable  for  sucl^  mills,  and  yet  that  another 
person  has  such  a  title  to  the  stream  that  he  may  cut  off,  dimmish, 
or  suspend  it  at  pleasure ;  but,  if  there  should  not  be  water  enough 
for  the  progressive  wants  of  all,  the  riparian  proprietor  should  re- 
serve to  himself  the  right  of  future  exclusive  appropriation.  In 
such  cases,  reasonable  presumption  must  be  made  firom  equivocal 
acts.  The  interruptions  may  arise  from  resistance  to  an  attempt 
by  the  canal  owner  to  extend  the  reach  of  his  dam  into  the  stream, 
for  the^purpose  of  appropriating  more  water,  or  from  a  desire  to 
prevent  undue  waste  in  dry  seasons^  to  the  injury  of  the  riparian 
proprietor.  But  the  consent  of  a  mill  owner,  to  an  exclusive  ap- 
propriation of  the  water  by  such  proprietor  at  his  pleasure,  will 
never  be  presumed  without  the  strongest  evidence.^ 

§  19.  The  prevailing  rule,  that  a  reversioner  or  remainder-man 
will  not  be  barred  by  adverse  use  during  the  particular  estate,  is 
applied  to  watercourses.  Thus,  where  A,  being  tenant  for  life  of 
land  upon  a  stream,  with  power  to  make  a  jointure,  which  he  ex- 
ercised, licensed  B  to  construct  a  wear  in  the  stream  upon  A's 
land,  for  the  purpose  of  watering  B's  meadows ;  A  and  the  joint- 
ress having  occupied  fifty-two  years  from  the  license,  after  the 
death  of  the  latter,  C,  the  tenant  of  A's  land,  diverted  the  water 
from  the  wear.  In  an  action  by  the  tenant  of  B's  farm  against  C, 
held,  0  was  not  bound  by  the  adverse  user  during  the  lives  of  A 
and  the  jointress.^ 

§  20.  The  ordinary  prescriptive  title  to  a  watercourse  can  be 
gained  only  against  individuals,  not  against' the  public.  Hence,  the 
exclusive  use  of  a  river  for  twenty  years  will  not  debar  the  pub- 
lic from  using  it  as  a  highway,  even  though  during  that  time  it  has 
been  in  a  condition  wholly  unfit  for  such  purpose.    To  affect  the 

^  Ang.  85;  Tyler  v.  Wilkimon,  4  Mas.       >  Btadlmiy  v,  QrinMll,  2  Wms.  Saim. 
404.  175  d. 
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public  right  of  navigation,  there  must  be  either  a  le^yslative  Act, 
or  an  enjoyment  so  very  long  continned  as  to  raise  a  presmnptioii 
of  one*^ 

1  Wdd  V.  Hornby,  7  B.  195;  Johniton  BI.  57;  Stoggfaton  v.  Baker,  4  Han.  522; 
v.Irwin,8  S.ftR.29S;  Carter  v.  Mnroot,  yoofi;htv.Wuich,9B.&  A.65S;  Chilkv 
4  Bur.  S163;  mznnio  V.  Ckxin.4  Heii..&   9.  DicJdnMm,  1  Coiul  88S.    8«ep.78. 


••».*.  > 
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CHAPTER  LXXL 


^ATVBXiOXmSEB^  EXa — FIX)WAOK» 


I.  Oenenlrnle.  12.  liocnge— whan  m  deftno: 

6.  Applies  to  land  Mow,  aa  well  as  that  tion  of  particMV  gnntf  ^^  ^mw" 

above.  yationa. 

7.  Bight  of  flowing,  an  incorporeal  here-  18.  PreecriptiTe  right 

mtament — Cxw  aoqninia,  17.  Unity  ^poMeasioa — extingnishment 
11.  Bight  of  election. 

^  L  Wh^sb  a  stream,  by  the  act  or  neglect  of  the  owner,  is 
made  to  overflow  adjoining  land,  this,  is  an  actionable  injurjt 
Thus,  in  an  ancient  case,  the  cause  of  action  alleged  was  that  the 
defendant  raised  his  pond,  and  thereby  flooded  the  plaintiff's 
meadow,  and  the  plaintiff  recovered.  So  where  the  plaintiff  com- 
plained of  the  defendant  for  stopping  water  incessanter  demrrefnte 
bjc  his  land,  wherebj  the  plaintiff's  land  was  drowned,  and  his 
grass  rotted,  the  plaintiff  prevailed.^  So  if  land  is  flooded  from 
neglect  to  scour  a  ditch,  an  action  lies.  Or  where  one  digs  a  ditch, 
wherebj  water  flows  from  his  brewery  to  an  old  clay-pit  in  the 
brick-yard  of  the  plaintiff.'  (a)  So  where,  A  being,  the  owner  of 
a  house,  and  B  his  tepant,  C,  owner  of  the  adjoining  premises, 
allowed  a  drain  or  watercourse  to  become  obstructed,  and  flow  back 
upon  A's  house ;  held,  A  might  maintain  an  action,  though  B  al- 
lowed a  wall  to  &11  into  and  obstruct  the  ditch,  and  C  repaired  as 

1  Gilbert's  case,  Godb.  59  ;  Brent  v.  Mbeea,  53  Maine,  546.    See  Bonndtree  v. 

Haddon,  Cro.  Jac.  556 ;  Lev.  193 ;  Ang.  Brantl^,  34  Ala.  544. 

61-2;  Sir  Keil,  &c.  v.  Eari,  &c,  3  Bligb,  >  3  Bl.  Com.  217;  Shaw  v.  Cammiskej, 

414;  BOlings  v.  Boiy,  50  Maine,  31;  7  Pick.  76;  Menitt  o.  Parker,  1  Coxe,  460; 

Bradetreet  r.  Bnkine»  lb.  407 ;  Eastman  Bex  r.  Thrafibrd,  Ang.  107 ;  Williams  v. 

«.Amod[eag,4sc,44  K.H.148;  Snowo.  Gale,  3  Har.  &  J.  231. 

(a)  Bnt  where  a  ditch  is  the  bonndaiy  on  the  land  of  the  other,  unless  absolutely 

between   adjoining  proprietors,   one  of  neoess^m  order  to  dean  the  ditch.  John- 

whom  is  entided  to  dear  it  out ;  he  has  son  v.  nannahan,  3  Strobh.  425. 
DO  right  to  lemore  a  fence  standing  partly 
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soon  as  he  had  notice.^  But  an  injmy  to  a  reveisioa  must  be  so 
alleged.  Hence  where,  daring  a  portion  of  the  time  for  which 
damage  was  claimed  for  flowage  of  the  plaintiff's  land,  the  plain- 
tiff was  in  possession,  and  for  the  remaining  period  had  leased  to  a 
tenant,  it  was  held,  that  the  plaintiff  coold  not  recover  for  any  in- 
jury to  his  reversion,  unless  he  declared  specifically  therefor,  bat 
only  for  such  time  as  he  was  actually  in  possession  of  the  prenusea, 
while  they  were  not  undar  lease.' 

§  2.  All  objections  to  the  plaintiff's  tide,  in  an  action  on  the 
case  for  flowage,  are  waived,  by  one  who  attempts  to  show  title 
under  the  plaintiff's  ancestor ;  and,  after  his  attempt  has  been  de- 
feated by  the  verdict  of  a  jury,  it  is  too  late  for  him  to  say  that  the 
title  is  defective.'  And  the  plaintiff's  possession  of  part  of  the  land 
flowed  is,  by  construction,  held  to  be  possession  of  the  whole,  and 
sufficient  to  put  the  defendant  to  proof  of  justification.^ 

§  8.  A  mill  owner  below  has  no  right  so  to  raise  the  stream  as  to 
prevent  the  water  of  an  owner  above  firom  readily  flowing  away 
from  his  mill,  and  thereby  obstract  its  operation.  Nor  is  it  any 
justification  for  such  an  injury,  that  the  mill  above  obstructs  a  nav- 
igable river,  and  is,  therefore,  a  public  nuisance.  And  where  A 
first  erects  a  dam  below,  of  an  adequate  height  for  the  common 
state  of  the  water,  and  B  then  builds  a  mill  above,  A  has  no  xi^ 
to  raise  his  dam,  by  means  of  .flash-boards,  to  a  level  with  the  bot- 
tom of  the  wheel  of  B.  But  if  A  owns  on  one  dde  of  the  stream, 
and  B  on  the  other,  and  ^  also  on  both  sides  below,  and  the  former 
runs  a  dam  wholly  across,  B  may  rightfully  raise  the  water  below.^ 

§  4.  As  the  mere  diversion  of  the  water  by  an  owner  above  is 
an  injury  to  the  owner  below,  though  the  latter  has  not  actually 
used  it  for  mill  purposes ;  so,  also,  the  causing  of  backwater  or  in- 
creasing the  quantity  of  water  on  his  land  is  an  injury  to  an  owner 
above,  although  he  has  erected  no  mill,  and  suffers  no  actual  dam- 
age.« 

1  Bell  0.  Tweatynum,  1  Ad.  4  £1.  (N.  er,  7  Cow.  S66 ;  Hepbwn  v.  McDowdl.  17 

S.)  766.  S.  &  R.  383 ;  Samner  v,  Tllestoo,  7  Fkk. 

^  Davis  v.Jewetty  13  N.H^SS.  198;  GUman  v.  Tilton,  5  N.  H.  SSS; 

*  lb.  Ho^ees  v,  Raymond,  9  Mass.  316 ;  Wrigbt 

«  MuDB  V.  WeaOiersbee,  2  Strobh.  184.  v.  Howard,  1  Sim.  &  Sta.  SOS;  9  ^g, 

A  Aldred'fl  case,  9  Bep.  59 ;  1  B;  &  A.  Law  Jour.  66. 
258;  Bal2  r.  Ihrie,  1  fUwle,  218 ;  Sfaer-       «  Meiritt  o,  Paiter,  1  Coze,  460;  FlM- 

wood  0.  Biirr^  4  Day,  244 ;  Sdles  v.  Hook-  toriiu  v,  Fisher,  1  Bawle,  27. 
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§  6.  Where  the  land  of  oae  person  is  overflowed  throngh  the 
act  of  another,  the  f<»finer  may  erect  anj  obstroction  which  may 
be  necessary  to  keep  off  the  water,  and  will  not  be  answerable  for 
damages  thereby  occasioned  to  the  wrong-doer ;  thongh  he  cannot 
lawfully  cause  damage  to  third  persons  by  such  erection.^  So  one 
may  prevent  fiowage  by  a  canal,  if  he  does  not  thus  divert  tho 
stream ;  although  the  owner  below  has  begnn  to  build  or  raise  his 
dam.^  Upon  a  similar  principle,  when  a  drain  is  made  to  discharge 
itself  upon  private  land,  without  the  owner's  conseiit,  and  he  has 
not  acquiesced  for  twenty  years,  he  is  not  liable  to  an  action  at 
law,  nor  to  the  process  prescribed  by  the  mill  act,  for  raising  a  mill- 
dam  on  his  land,  and  thereby  obstructing  the  drain  and  flowing  the 
cellars  connected  with  it' 

§  6.  It  is  no  less  an  actionable  injury  to  flow,  or  otherwise  in- 
jure, land  below,  than  land  above  ;  as,  for  instance,  to  detain  the 
water  unreasonably,  and  then  discharge  it  in  such  quantity  and 
with  such  force  as  to  damage  the  bank  below*^ 

§  7.  The  right  to  flow  land  by  backwater  is  an  incorporeal  here- 
ditament, (a)  and  may  be  acquired  by  grant,  the  terms  of  which 
will  be  the  measure  of  the  right.  (5)  It  may  also  be  reserved  in 
a  sale  of  the  land,  and  extinguished  by  unity  of  possession.^ 

§  8.  Where,  by  virtue  of  an  early,  unlimited  grant,  land  has 
been  long  flowed  .to  a  certain  extent,  this  extent  will  be  held  the 
measure  of  the  right,  and  cannot  lawfully  be  exceeded.' 

1  Merritt  v,  Parker,  1  Coxe,  460;  Bex  W1Uiam8V.Morland,2  B.6C.910;  Sfasw 

9.  Thrafibrd,  Aug.  107 ;  Williams  v,  Oale,  o.  dummakey,  7  Pick.  76. 

3  Har.  &  J.  331.  *  Pearson    ».    Tenny,    8    Bane,    14  ; 

*  Stonn  V.  Mandumg,  ftc.  Law  Beg.,  Thompson  v.  Gr^goij,  4  John.  81 ;  Haa- 
Dec.  1867,  p.  126 ;  18  Allen,       .  ard  v.  Bobinson,  8  l£u.  S79. 

*  Cotton  V.  Pocasaet,  &c.,  IS  Met.  429.  •  1  Swift's  Sya.  86. 

*  Merritt  v.  Brinkerhoff,  17  John.  306; 

(a)  So  a  right  eranted  to  ocmYtrjr  water,  snheeqnently  rendered  against  the  grantee 
through  land  of  the  grantor,  b^  a  race,  to  attaches  as  a  lien,  not  only  npon  &  land, 
the  nml  of  the  grantee,  is  an  mcorporeal  but  also  npon  the  easement,  which  has  be- 
hereditament.  And  for  an  imnry  to  snch  oome  a  part  thereof,  and  a  sale  of  the  land 
right  trespass  will  not  lie.  Baer  0.  Mar-  with  the  mill,  nnder  sndb  judgment,  car- 
tin,  8  Blackf.  817.  ries  with  it  the  fhll  benefit  of  the  easement 

{b)  It  is  an  eaatmeni,  which  may  be  at-  also.    Jh. 

tached  by  the  grantee  to  his  lands  as  an  So,  althoopph  the  description  of  the  land 

incidence  or  appurtenance.     Morgan  v.  in  the  le?y  is  by  metes  and  bounds,  and 

Mason,  20  Ohio,  401.  the  easement  not  expresdy  described  or 

When  the  water  is  taken  from  Ihe  dam  alluded  to  in  such  Ibtt  ;  upon  the  principle 

to  the  lands  of  the  grantee  by  means  of  a  that  it  attaches  to  the  land  and  mill,  aa 

race,  and  a  mill  built  thoreon,  a  Judgment  part  tibereof.    lb. 
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§  9.  Where  the  owner  of  a  mill  and  dam,  and  of  land  flowed 
thereby,  sella  the  former,  with  all  privileges  and  apportenanoes, 
the  grantee  has  a  right  to  flow  the  land  by  raising  the  nsoal  head 
of  water.^ 

§  10.  Where  a  patent  for  land,  upon  which  stood  a  mill  and 
dam,  whereby  adjoining  public  lands  were  oyerflowed,  was  issued 
in  the  usual  form,  it  was  held,  that  the  right  to  overflow  such  ad- 
joining lands  was  not  annexed  to  the  grant  as  an  appurtenance,  by 
any  natural  or  legal  necessity.'  (a) 

§  11.  Where  the  grant  is  such  as  to  require  an  deeUan  by  the 
grantee,  in  order  to  vest  an  interest,  this  must  be  made  in  the  life 
of  the  parties.  Thus,  A  granted  to  B  a  mill,  with  the  ground  and 
stream  belonging  to  it,  and  also  liberty  to  erect  another  mill  in  any 
other  place  on  the  stream,  with  the  same  privileges.  A. subse- 
quently conveys  to  C  land  on  the  same  river.  B  having  £ed, 
without  electing  another  mill-site  ^  held,  although  he  in  his  life 
might  have  done  it,  and  thereby  gained  the  right  of  flowing  C's 
land,  B's  heirs  or  assigns  could  not  do  it  after  his  death.' 

§  12.  One  cannot  justify  the  flowing,  of  land,  in  an  action  for  a 
private  nuisancei  under  license  firom  the  town  in  which  the  land 
lies.^  So,  where  the  proprietors  of  a  township  voted  to  give  lands 
and  money  to  any  one  who  would  build  and  maintain  mills  upon 
certain  land;  and  A  complied  with  these  terms;  and  his  mills 
flowed  the  lands  of  individual  proprietors,  owned  in  severalty  at 

^  Hathom  v.  Stinson,  1  Fairf.  224.  '  Yandenbnigh  v.  Van  Beigen,  13  Jobo. 

>  Wilcoxon  9.  McGhee,  12  VI,  881.  212. 

«  NidiolB  V.  PIxly,  1  Boot,  129. 

(a)  A  and  B,  being  joint  tenants  of  therebj  OToflowed  A's  land.   In  an  action 

land,  and  a  grist-mill  and  dam  thereupon,  for  this  injnry,  held,  B  bad  no  right  thus 

in  1788  made  partition,  A  taking  one  mird  to  nse  the  water  for  the  purpose  of  carry- 

and  B  two  thirds.    In  1791,  B  boilt  a  saw-  ing  his  saw-mill.    Watrons  v,  Watrons,  3 

mill  on  his  own  land,  which  was  supplied  Conn.  973. 

firom  the  gris^mill  pond  b^  a  trough  In  A,  owning  on  one  side  of  a  stream, 

the  dam.    By  means  of  the  dam  of  B's  granted  to  S,  the  opposite  owner,  a  right 

mill,A'slandwa8flowed,  and,  in  1797,  the  to  build  and  keep  up  a  dam  across  the 

onestion  was  left  to  referees,  who  awarded  stream,  about  sixty  tws  below  A's  mills, 

tnat  the  dam  shoidd  remain  as  it  was,  and  The  dam  was  built  more  than  sixty  rods 

if,  in  a  common  season,  it  flowed  A's  land  below,  and  afteorwards,  without  any  objec^ 

more  than  at  the  time  of  partition,  B  tion  by  A,  was  remoyed  higher  up,  but 

should  pay  damages.    A  and  d  expressly  still  not  within   the  specified   distance, 

agreed  m  writing  to  abide  by  the  awara.  Held,  such  remoyal  should  be  presumed  to 

In  1807,  B  quitcudmed  to  A  all  his  inter-  be  within  the  intent  of  the  parties.    Boyxfc- 

est  in  ^e  grist-mill,  with  its  pririleges ;  toniv.  Bees,  8  Pick.  329. 
but  he  aft^wards  kept  up  the  dam,  and 


ihe  time  of  ibe  vote :  the  vote  was  held  no  jastification  of  such 
flowing^  liiongh  more  than  fertjr  years  had  expired  Bince  the  mills 
wluch  caused  the  fiowage  complained  o£  were  bnilt,  and  no  dam- 
ages had  been  claimed  by  the  individual  jvoprietors  whose  lands 
were  thus  injured.^  (a) 

§  18.  We  have  already  (ch«  70)  considered  the  subject  of  an 
adverse  right  to  a  watercourse,  acquired  by  prescription^  of  the  use 
of  it  for  twenty  years*  The  general  rule  upon  the  subject  is  of 
course  applicable  to  the  rising  of  a  stream  beyond,  its  natural 
height,  and  thereby  injuring  an  owner  above,  either  by  flowage  or 
otherwise.  But  although  the  height  to  which  an  owper  below  may 
raise  the  water  must  be  measured  by  the  use;  it  is  held  that  the  time 
fer  which  he  may  keep  it  up  is  not  thus  limited.'  And  where  the 
land  of  one  adjoi^iing  owner  has  been  so  situated  as  not  to  be  ioju* 
liously  a&cted  by  the  artificial  flow  of  the  water  caused  by  an- 
ertfaer ;  no  presumption  of  a  grant  arises,  and  no  {Mrescriptive  title 
10  acquired  by  a  use  for  twenty  years.    Thus,  where  A,  an  owner 

^  Stevens  r.  Morse,  5  Greenl.  26.  Hooker,  7  Cow.  266 ;  Bussell  v,  Scott,  9 

s  Alderv. 8aviU,6  T«]m.4M;  StUes  v.    Cow.  279. 

(a)  The  Ibllowixig  cases  illustrate  the       A,  B,  and  C  owned  land,  npon  which 

constraction  of  deeSs  relating  to  die  right  was  a  mill,  carried  bj  placing  a  aam  across 

of  flowage:-^  a  brook,  with  all  the  land  covei^d  by  die 

A  was  owner  of  one  mill  aboye  and  an-  water  of  the  pond  thus  raised.    The  mill 

other  below  a  bridge,  and  conveyed  the  and  dam  liaving  existed  more  than  thirty 

letter  to  B,  with  a  right  "to  make  and  rears,  partition  was 'made  by  mutnal  ra> 

maintain  a  dam,  to  accommodate "  snch  leases,  assigning  the  mill  to  A,  and  a  part 

■IJ31,  of  a  certain  height    B  repaired  and  of  the  land  corered  by  the  mill  pond  to  B, 

rebidlt,  with  some  alteration,  an  old  dam,  with  th6  words — "  brook  to  remain  for  the 

which  satisfied  these  terms ;  and  afterwards  use  of  the  mills,  as  heretofore,  forever." 

bnUt  another  dam  below  the  bridge,  of  the  Held,  A  had  the  right  of  flowing  the  land 

same  height,  which  threw  more  water  into  of  B,  as  far  as  it  had  been  usually  flowed  by 

l^B  pond»  and  ii^nred  the  other  mill.   Held,  previous  dams,  and  not  merely  the  right  to 

B  had  a  right  to  maintain  only  one  dam,  use  the  water  for  his  mill.    The  volume 

and  not  to  erect  a  new  one.   Baker  v.  San-  of  the  brook  having  been  for  many  years 

deison,  8  Pick.  348.  artificially  increased,  for  the  use  oi  the 

A  convejred  to  B  a  meadow,  with  a  cove-  mills,  the  words  above  quoted  meant  that 
nant  tliat  he  might  use  the  surplus  water  it  was  so  to  remain  forever.  The  soil 
after  supplying  a  mill ;  which  null  A  aStkr-  passed  to  B,  A  reserving  a  right  to  cover 
wards  oonveyed  to  C,  with  notice  of  the  a  portion  of  it  with  water.  Or,  if  the  pro- 
prior  sale.  C  obstructed  the  watercourse,  vision  could  not  operate  as  a  reservation, 
apparenti.yfor  the  purpose  of  compelling  B  B  might  be  considered  as  estopped  by  the 
to  convey  the  meadow  to  him.  In  an  ac-  acceptance  of  his  deed  to  demand  damages, 
tion  by  B,  the  court  recommended  that  C  or  as  having  given  A  a  Ucense  to  flow, 
^onld  secure  the  enjoyment  of  the  water-  The  brook  was  not  to  remain  as  it  was  at 
course  to  B  by  deed,  wnich  C  refused.  B's  the  time  of  partition,  when  the  dam  was 
counsel  then  filed  a  writing,  binding  him  depressed  by  decay  or  otherwise,  but  the 
to  release  the  dama^  upon  receiving  such  latter  might  be  put  into  its  original  and 
deed.  The  jury,  being  so  advised,  returned  finished  state.  Yickerie  v.  Busweu,  1  Shepl. 
a  verdict  for  the  value  of  the  meadow.  4  289 
Dall.  147. 

▼oii.  II.  16 
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upon  a  stream,  diverted  the  water  by  a  chanael/ throng  tbe 
banks  of  which  the  water  percolated,  and  passed  into  the  soil  of  B, 
and  B  afterwards  erected  a  house,  the  foundation  of  which  being 
sunk  below  the  soil,  the  water  became  injurious ;  held,  A  could  09 
longer  justify  filling  his  channel.^ 

§  14.  A  prescriptive  claim  will  be  negatived  by  any  act  recog- 
nizing the  right  of  the  party  whose  land  is  flowed.  Thus,  A  own- 
ing a  mill  below,  and  B  a  mill  above^  A  was  accustomed,  when 
the  Water  was  low,  to  raise  his  dam  by  flash-boards ;  but,  witiiin 
twenty  years  firom  the  erection  of  B's  mill,  had  been  <^n  ordered, 
and  always  consented,  to  take  them  down,  never  claiming,  and 
even  expressly  disclaiming,  the  right  to  maintain  them  to  the  in- 
jury of  B.  Held,  these  facts  were  sufficient  to  repel  any  prescrip- 
tive claim  on  the  part  of  A.^ 

§  15.  Where  the  grantor  of  a  mill  reserves  a  privilege  in  his 
deed,  it  will  not  be  lost  by  mere  lapse  of  time,  without  some  de- 
&ult,  negligence,  or  acquiescence  on  his  part.  Thus  a  right  re- 
served to  raise  the  water  of  a  dam,  to  be  built  upon  the  grantor's 
land,  not  injuring  the  mill  granted,  may  be  exercised  thirty  ydars 
after  the  grant.^    (See  ch.  60.) 

§  16.  It  has  been  held,  in  England,  that  the  incumbent  of  a 
church  is  not  bound  by  the  existence  for  twenty  years,  during  tiie 
time  of  his  predecessor,  of  a  head-stock,  whereby  the  church  lands 
are  flowed ;  for  he  woold  not  be  bound  by  the  grant  of  his  prede- 
cessor. The  &cts,  however,  are  evidence  of  an  ancient  grant,  un- 
less the  commencement  of  the  erection  is  shown.^ 
V  §  17.  Where  one  liable  to  damages  for  flowing  land  acquires  a 
title  to  such  land,  the  right  to  recover  damages  is  extmffuiikedf 
and  cannot  be  renewed  by  a  subsequent  severance  of  the  unity  of 
tide.* 


1  Cooper  o.  Barber,  8  Tann.  99. 

*  Sumner  v.  TilestoD,  7  Pick.  19S. 

•  Bate  V.  BuJe,  1  Bawle,  818. 


«  WaU  V.  Kixon,  8  Smitk  S16. 
*  Hatfaom  V.  Stinwa,  1  Vsix£  tU. 
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CHAPTER  LXXn. 

WATEBCOUKSSS,  ETC.  —  8TATUT0BY  PROVISIOKfl. 

Cknenl  remarks;  StRtutes  in  NewExu^land;  in  the  Bfiddle  States;  in  the  Sootliem 

States;  in  me  Western  States. 

I 

In  most  of  the  United  States  mills  are  regulated  by  statutes. 
These  chiefly  relate  to  flmoage^  which  was  considered  in  the 
last  chapter.  Their  general  purport  is,  to  authorize  the  erec« 
tion  of  dams,  which  overflow  adjoining  lands.  The  practice  of 
ootifening  such  authority  originated,  in  Massachusetts,  at  an  early 
period  (1713),  when  land  waa  of  little  value,  and  grist  and  saw- 
mills were  much  wanted.  It  is  said  that  so  great  importance  was 
then  attached  to  mills,  for  the  supply  of  food  and  of  building  ma- 
terials, that  mill-sites  were  sometimes  appropriated  from  common 
lands  by  vote  of  the  proprietors,  and  often  exempted  from  taxa« 
tion.  They  were  treated  as  public  easements,  and  as  of  common 
convenience  and  necessity.  However  justifiable,  in  early  times, 
upon  this  ground,  was  the  appropriation  of  private  property,  or  its 
subjection  to  injury,  without  consent  of  the  owner ;  it  has  been 
contended,  that  the  statutes  in  question  are  now  an  unjustifiable 
interference  with  individual  rights.  Mr.  Angell  remarks,  that  those 
whose  opinions  are  entitled  to  the  highest  respect  have  questioned 
the  constitutionality  of  the  statutes  of  Massachusetts  and  Kiode 
Island,  which  authorize  A  to  overflow  the  land  of  B,  thou^  the 
damages  are  to  be  estimated  .by  a  jury,  and  compensation  afforded 
accordingly.  The  ground  which  he  suggests  is,  that  although 
tnanu&cturing  establishments,  for  whose  encouragement  these  i»ro« 
visions  are  made,  are  a  public  benefit ;  yet  the  constitution,  in  al- 
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lowing  private  property  to  be  taken  for  public  uses,  contemplates 
those  uses  only  which  are  direct  and  immediate^  such  as  roads* 

canals,  &c.  (a)  Judge  Parker  thought  that  the  Massachusetts 
statute  was  incautiously  copied  from  the  ancient  colonial  and  pro- 
vincial acts,  which  were  passed  when  the  use  of  mills,  from  the 
scarcity  of  them,  bore  a  much  greater  value,  compared  to  the  land 
used  for  the  purposes  of  agriculture,  than  at  present.^  (V) 

1  Amdr.  Jnriflt,  3,  30;  Azig.  on  W.  C.  3d  ed.;  Stowell  v.  Flagg,  11  Maai.S68; 

118  (3  Dane,  17) ;  Ang.  on  W.  C  39,  n.,  Fitch  v.  Stevens,  4  Met  428. 

(a)  In  a  late  case,  an  ancient  statute  is  are  issoed,  the  sheriff  shonld  lenrd  liieia 

held  to  haye  applied  to  existing  mills,  as  a  joint  warrant,  and  canse  ue  several 

Bumham  v,  Stonr,  3  Allen,  378.  cases  to  be  tried  tog^ether  hj  ^  same  jniy. 

(6)  In  Massacnaaetts,  any  person  maj  Bichardson  v.  CnrSs,  8  Cash.  341.) 

erect  and  maintain  a  nuJl  and  a  dam  upon  A  trial  is  first  had  upon  the  pleadingp^ 

and  across  a  stream  not  navigable,  npon  as  in  other  actions,  and,  if  the  issue  is  ofb- 

certain  conditions.  ISlo  dam  shall  be  erect-  cided  for  the  complainant,  or  in  case  of 

ed,  to  the  injoiT  of  any  lawful  mill  above  default,  the  court  issue  a  warrant  for  a 

^r  belew,  or  of  any  mill-site,  on  which  a  jury  to  estimate  the  damages, 

mill  or  dam  has  been  lawfully*  built  and  (All  matters,  which  may  be  pleaded  in 

used,  nnlesa  the  right  to  a  null  there  has  bar  of  the  complaint,  are  conclusively  mi- 

been  abandoned  or  otherwise  lost    Mass.  tied  against  the  respondent,  by  a  verdict 

Rev.  St  676-«S ;  St  1840, 168 ;  1841, 190.  for  the  complainant,  on  an  israe  tried  at 

See  Gen.  Sts.  ttie  bar  of  the  court ;  and  the  lespondflDt 

By  a  later  act  (1841, 184),  no  mill-dam  cannot  give  ttnjjr  of  these  mattera  in  evi- 

fihall  be  erected  or  raised  to  the  iniurv  of  a  dence  to  a  sheriff's  jury,  empanneUed  to 

mill-site  on  the  same  stream,  which  has  appraise  the  damage.    Charles  v.  Potter, 

been  occupied  by  the  owner,  if  the  latter,  10  Met  37. 

within  reasonable  time  after  commencing  The  question,  whether  a  eomplatnant 

his  occupation,  complete  or  put  in  opera-  has  sustained  damage,  cannot  be  tried  by 

tion  a  mill,  for  which  the  water  is  applied,  a  jniy  at  the  bar  of  me  court,  but  is  open 

By  St  1849,  517,  the  erection  or  main-  to  the  sheriff 's  jury,  who  view  die  land, 

taining  of  a  dam,  within  or  without  the  lb. 

State,  whereby  the  party  knowingly  causes  If  the  owner  sells  and  conveys  tlie  land, 

a  river,  Ac.,  to  be  raised,  so  as  to  flow  before  he  has  proceeded  aeainst  ^  mill 

upon  or  injure  a  mill  belonging  to  a  citi-  owner,  he   may    afterwards  maintain    a 

isen,  without  right,  is  made  a -misdemeanor,  complaint,  and  have  a  jury  to  assess  the 

But  not  where  the  courts  have  jurisdiction  damages.   Walker  r.  Oxford,  &c.,  10  Met 

to  abate  such  dam.  203. 

By  St  1854,  52,  county  commissioners  After  a  verdict  for  annual  damages, 

mfty  order  dams  dangerous  to  property  to  allowed  and  recorded,  the  action  lies,  al- 

be  altered  or  repaired,  and  may  remove  though  the  mill  and  dam  are  destroyed; 

the  dam  of  an  owner  not  complying  with  provided  &e  owner  has  not  abandoned  hm 

such  order,  or  alter  it  at  his  expense.  mill-privilege.    Fuller  r.  French,  lO  Met 

Any  person  whose  land  has  been  over-  359.) 

flowed,  or  ii^ured,  by  means  of  a  dam.  In  making  such  estimate,  the  jury  are 

within  three  years,  may  obtain  compensa-  to  regard  the  injury  done  to  other  land  Of 

tion  therefor  by  a  prescribed  form  01  com-  the  p&rty,  as  wm  as  thi^  overflowed,  and 

plaint     Persons   thus    injured,  whether  also  any  benefit  which  he  derives  ftom  the 

owning  their  lands  jointly  or  separately,  flowing.    The  complainant  has  judgment 

mayjoin  as  parties  in  one  complaint  and  execution  for  the  dami^ges  aswsaed. 

(Where  several  complaints,  by  diflerent  Where  the  complaint  alli$;e8  that  the  dam 

complainants,  are  pending  at  the  same  is  raised  higher,  or  kept  closed  longer,  than 

time,  it  is  the  duty  of  the  court  to  cause  it  ought  to  oe,  the  yerdict  shidl  pass  upoa 

all  ^e  complaints  to  be  considered  and  these  points.     The  jury  shall  assess  the 

determined  by  the  same  juiy.    The  more  future  annual  damage  to  be  caused  by  the 

correct  and  proper  course,  in  such  a  case,  dam,  and  also  a  sum  in  gross  fbr  the  whole 

is  to  issue  only  one  warrant,  reciting  the  injury ;  which  last  the  complainant,  vrithin 

several  cases;  but,  if  separate  warrants  mree  months,  may  elect  upon  reeord  to  »» 
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edve,  and  which,  within  ihree  months  complaint  for  rabfiemieat  damagw.  The 
firom  anch  election,  the  respondent  shall  respondent  maj  tender  a  sum  in  court, 
pa;^,  in  order  to  avail  himself  of  the  pro-  with  the  same  effect  upon  the  respectire 
Tiaions  of  the  act.  The  damages  shall  be  rvhts  of  the  parties  as  in  ordinary  cases 
M  lien  upon  the  mill  and  dam,  with  their  of  tender.  If  accepted,  the  sun  tendered 
•TOurtHnances,  and  the  land  under  and  shall  he  the  measure  of  future  damages, 
aq^oining  the  same,  and  used  therewith.  In  the  same  State,  where  a  mill,  or  the 
from  the  £ling  of  the  ocnnplaint,  for  any  dam  and  the  appurtenances  thereof,  owned 
inm  due  within  three  years  previous.  Ak  by  several  persons,  require  rqwirinff  or  re- 
action of  assnwipsit  or  debt  lies  against  building,  a  minority  in  interest  of  ue  pro- 
the  owner  or  oeeapant  of  the  mill  for  the  i^etors,  after  all  of  them  have  been  sumr 
time  being,  to  recover  the  damages  for  not  moned  to  attend  a  meeting  for  this  ob» 
more  than  three  years.    £75.  sicpro.  ject,  may  repair  or  rebuud ;  and  they 

rSee  Fitch  v.  Stevens,  4  Met.  436 ;  Hunt  shall  have  a  Uen  upon  the  profits  of  the 
V.  Whilpey,  lb.  603.  This  remedy  is  not  mill,  as  well  as  a  personal  claim,  against 
enmidaUm,  but  is  substituted  for,  and  takes  the  other  owners,  &v  their  share  of  ue  ex- 
awsy  the  common  law  remedy  by  an  ao-  penses.  If  any  share  is  owned  for  life  or 
tion  of  debt  on  the  judgment.  It  can  only  for  years,  the  expense  is  apportioned  upon 
be  brought  against  the  owner  or  occupant  the  particular  tenant,  and  toe  reversioner, 
of  the  mill,  and  the  declaration  must  so  &c.,  according  to  the  value  of  their  inter- 
allege.  Leland  v.  Woodbury,  4  Cush.  245.  est ;   and   the   profits  mav  be   retained 

A  mortgagee,  who  enters  and  causes  a  against  the  latter  when  he  comes  into 

tenant  in  possession  under  a  p«rol  lease  possession,  notwithstanding  any  limitation 

from,  the  mortgagor  to  attorn,  is  an  oock-  d^  the  lapse  of  time.   A  mortgagee  is  con- 

pant,  although  he  does  not  enter  for  the  sidered  as  an  owner ;  but  the  mortgagor  is 

pnipose  of  foredoeing.    Abbot  v.  Upham,  also  liable  for  all  that  is  not  recoveied  from 

13  Met.  17S.  the  former,  if  an  action  be  brought  before 

So,  a  mortgagee  of  a  mill,  mill-dam,  and  foreclosure.    A  tenant  in  tail  is  regarded 

pvivikee,  who  haa  taken  and  kept  posses-  as  a  tenant  in  feo«imple.   One  owner  mav 

don  mr  condition  broken,      j'u&er  9.  recover  from  another  in  assumpsit:  and, 

French,  10  Met  359.)  if  more  than  one  are  indebted,  a  bill  in 

The  execution,  if  not  otherwise  satisfied,  equity  lies,  in  which  all  equitable  appor- 
maj  be  levied  upon  the  premises,  which  tionments  shall  be  made.  These  provis- 
duul  be  snbject  to  redemption  within  a  ions  shall  not  afiect  any  express  contract, 
year,  on  payment  of  the  purchase  money,  Mass.  Rev.  Stat.  682^. 
with  twelve  per  cent,  interest.  No  action  (The  owners  of  different  mills  upon  one 
at  common  law  shall  be  brought  for  the  stream  having  agreed  to  pay  the  several 
erection,  &c,  of  a  mill  or  dam.  If  either  sums  subscriMd  by  them  to  raiae  a  reser^ 
party  is  dissatisfied  with  the  annual  com-  voir  for  their  mills ;  held,  they  thereby  b» 
pensatioB,  a  new  complaint,  atter  one  came  liable  to  each  other  to  contribute  to 
month  from  the  falling  one  of  the  last  an-  the  expenses  necessarily  incident  thereto, 
noal  payment,  may  bi  brought  to  alter  it,  inclndmg  damages  thereby  caused  by  fiow- 
or  to  assess  a  ktoss  amount  —  the  latter  age ;  and,  though  one  of  the  owners  con- 
ofnly  after  the  lapse  of  ten -years,  ^  the  veyed  his  right  m  his  mill  and  in  the  resei^ 
complainant  did  not  before  elect  gross  voir,  before  judgment  against  the  owners 
damiages.  Within  the  month,  the  owner  of  the  reservoir,  by  a  land-owner,  for  gross 
of  the  dam,  &c.,  may  tender,  in  writing,  damages ;  vet  he  was  liable  to  the  other 
to  the  owner  of  the  land,  an  increased  owners  for  his  proportion  of  such  damages, 
compensation ;  or  the  latter  may,  in  writing,  according  to  his  interest  in  the  reservoir  at 
oiflfor  to  receive  a  reduced  compensation,*  tiie  time  of  subscription.  Dodge  v.  Wil- 
and  if  the  latter,  upon  a  complaint  filed  by  kinson,  3  Met.  29S.) 
him,  foil  to  recover  more  than  the  amount  Several  decisions  have'  been  made,  in 
offered,  or  if  the  former,  upon  a  complaint  construction  of  statutoiy  provisions,  sub- 
filed  by  him,  fiul  to  reduce  the  sum  below  stantially  conformable  to  those  abov^ 
the  amount  ofoed;  in  either  case,  tiie  stated.  See  Ray  v.  Fletcher,  12  Cush. 
complainant  recowrs  no  costs,  but  the  re-  SOO ;  Howard  v.  Proprs.,  Ac.,  12  Cush. 
spondent  recovers  costs.  The  ofier  may  259;  Oile  v,  Stevens,  13  Gray,  146 ;  Essex, 
be  made  to  the  tenant  of  the  mill,  &c.,  or  &c.  v.  County,  &c.,  7  Gray,  450. 
of  the  land ;  but  no  agreement,  founded  It  was  held  (and  this  principle  is  now 
thereon,  shall  bind  the  owner,  unless  he  incorporated  into  the  statute),  that  the 
assent  to  it  An  agreement  between  the  right  of  fiowage  could  not  be  exercised  to 
partie8,if  a  memorandum  of  it  be  recorded  tl^  ix^ury  of  a  prior  mill-site,  not  abso- 
in  the  clerk's  office,  shall  fix  the  future  lutely  abandoned.  Hatch  o.  Dwight,  17 
damages,  like  a  judgment.  A  verdict  Mass.  296. 
i^aiast  a  complftinant  is  no  bar  to  a  new       The  statute  does  not  provide  for  aoquir- 
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ing  a  property  in  the  land  of  another;  bat  higher  than  has  been  uraal  hewtofore,  or 

merely  fluperaddB  the  right  of  flowing  the  dam  not  raiaed  above  its  present  height, 

land,  npon  compensation,  by  those  who  is  sufficiently  certain,  becanse,  althongh 

haye  Imllr  obtained  a  right  to  bidld  the  requiring  to  be  aided  by  parol  proo^  rae 

mill.    Cook  v»  Stearns,  11  lb.  539.  facts  are  of  a  natnre  to  oe  genenlly  noto- 

It  has  been  held  (and  this  is  now  also  rions.  ConL  v.  Ellis,  11  l^Uss.  462. 
expressly  proyided),  that  the  statutory  The  statute  above  reifarred  to  does  not 
remedy  has  the  emct  to  take  away  the  authorise  the  overflowing  of  a  higliway. 
right  of  bringing  a  common  law  action.  It  did  not  contemplate  any  confuct  m- 
except  in  the  case  where  the  owner  of  the  tween  the  proprietoiv  of  mills  and  those 
dam  fails  to  ffive  security  ibr  the  damages,  who  might  represent  and  manage  otber 
a9  required  by  the  act  (a  provision  now  public  interests.  Its  object  was  to  prevent 
superseded  by  the  original  lien  acquired  a  multiplidtjr  of  suits  by  individuals.  But, 
on  filing  the  complaint),  or  where  he  flows  as  no  provision  is  made  for  indomnity  to 
at  a  season  whiw  the  verdict  declares  to  the  puuic,  no  encroachment  on  the  public 
be  unsuitable.  This  oonstruotion  is  not  rights  was  intended  to  be  sanctioned.  Com. 
open  to  the  objection  of  unconstitution-.  v.  Stevens,  10  Pick.  247.  (See  p.  248.) 
auty,  in  depriving  the  citizen  of  a  remedy  It  has  been  held  (and  is  now  substan- 
for  a  wrong  actually  done  him ;  because  it  tially  enacted),  that  whe&er  or  not  a  low- 
merely  substitutes  one  process  for  another,  er  proprietor  upon  a  stream  may  raiae  a 
Stoweil  9.  Flagg,  11  Mass.  864 ;  Com.  v.  dam,  so  as  to  obliterate  and  sabmeige  a 
Ellis,  lb.  464.  £b11  above,  and  thereby  vreveiU  the  erecoon 

It  has  been  further  held,  that  a  recovery  of  a  mill ;  yet,  when  tne  upper  proprietor 
in  a  common  law  action  is  no  bar  to  a  has  actuaDy  built  or  is  buDoing  a  nuD,  a 
complaint  for  subsequent  flowage  by  the  lower  proprietor  cannot,  without  a  rifj^t 
same  dam.  So  a  jud^iment,  upon  com-  acquired,  by  grant,  prescription,  or  actaal 
plaint,  that  the  complainant  has  su£fored  use,  erect  a  new  dam  or  raise  an  old  one, 
no  damage,  is  predicated  upon  the  state  so  as  destroy  the  upper  mill-nrivil^ge,  sim- 
of  things  ai  the  Ujnet  and  does  not  bar  a  ply  under  a  liability  to  pay  damages^  pur- 
subsequent  process.  Otherwise^  where  aofM  suant  to  the  flowmg  acts.  Bigdow  r. 
damages  are  recovered;  in  which  case  no  Kewell,  10  Pick.  848. 
other  complaint  lies,  except  for  an  increase  The  statute  in  question  applies  only  to 
or  reduction  of  damages,  according  to  the  natural  streams,  but  does  not  justify  the 
statute,  and  one  founded  upon  the  prior  flowing  of  another  person's  lands  by  a  ea- 
judgment  Staple  v.  Spring,  10  Mass.  72 ;  no/  or  artifidal  stream.  It  was  designed 
Vandeusen  v.  Comstock,  9,  208.  to  provide  for  the  case,  where  the  absolute 

Where  the  water  is  raised  higher,  or  rignt  of  each  proprietor  to  use  bis  oiwn  laud 

kept  up  lon^,  than  the  Verdict  autnor-  and  water-pnvileees  at  pleasure  cannot  be 

izes,  an  action  at  common  law  may  be  fully  enjoyed,  and  one  must  of  neeessitf  in 

brought    But  if,  after  the  heiebt  of  a  some  dmee  yield  to  the  other.    He&oe, 

dam  and  the  time  of  flowing  had  been  where  a  sluice  and  gate,  through  which  tbe 

fixed  by  a  jndement,  the  mill  owner  should  water  was  drawn,  whic^  flooded  the  plsis- 

erect  new  mills,  or  introduce  new  machin-  tiff's  meadow,  were  not  placed  upon  aov 

ery,  requirinc^  a  ffreater  head  of  water ;  he  natural  stream,  but  upon  a  canal  or  artifl- 

would  probably  be  authorized  to  raise  his  dal  cut,  by  which  the  water  flowed  throogh 

dam  to  the  necessary  height ;  and  the  rem-  the  meadow  where  it  did  not  flow  before ; 

edy  would  be  a  new  complaint  under  the  the  plaintiff  was  hdd  entitled  to  bring  an  sc- 

statute.     For  the  merits  of  such  a  case  tion  at  common  law.   Nor  does  a  contract, 

could  not  have  been  before  considered ;  by  which  the  plaintiff  authorized  the  de> 

.  and  the  parties  ought  not  to  be  bound  by  raiduit  to  make  such  canal,  put  it  npon 

the  verdict.     Johnson  v,  Eittredge,  17  the  fboting  of  a  natural  stream,  so  ss  to 

Kass.  76.                                                  ;  bring  it  within  the  statute.  Fiske  v,  Fnun- 

Complaint  for  flowing  land  ten  years,  ingham,  &&,  12  Pick.  68. 

Flea,  tnat  the  complainant  ought  not  to  The  provisions  of  the  Revised  Statutes 

have  a  jury  to  estimate  the  damages  for  a  do  not  apply,  where  one  merely  erects  a 

Sart  of  the  time,  because  until  a  certain  dam  across  a  stream  running  through  his 

ay  he  was  neither  owner  nor  occupant  land,  unless  he  also  erects,  or  mtenda  forth- 

of  the  mill  or  dam.    Held,  a  bad  plea,  with  to  erect,  a  mill,  in  connectioa  with 

Holmes  v.  Drew,  7  Pick.  141.  such  dam.    And  for  any  injury  thereby 

It  was  decided  (and  is  now  enacted)  caused,  he  is  liable  to  an  action  at  common  ^ 

that  the  jury  may  take  into  consideration  law.    Fitch  v.  Stevens,  4  Met  426. 

any  benefit  derived  from  the  fiowing  by  Sevwal  recent  cases  have  occurred,  npon 

the  complainant    Avery  v.  Van  Deusen,  the  question  whether  a  compiaiHt  or  an  oc- 

5  Pick.  182.  tion  is  the  proper  remedj. 

A  verdict  that  the  flowing  shall  not  be  The  verdict  of  a  sheriff's  jury  having 
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restricted  a  mQl  owner  from  keefung  up  the  resoioAy  is  for  a  tort,  not  nnder  the  mill 

his  dam  and  flowing  the  land  above  certain  act.    Brigbam  v.  Wheeler,  12  Allen,  89. 
montiifl  in  the  year,  he  is  liable  to  the  land-        On  the  other  hand,  no  action  lies  lor 

owner,  in  an  action  at  common  law,  for  flowing,  though  the  inraiy  is  to  a  dwelling, 

flowing  ^e  land  during  those  months ;  al-  and  a  nuisance.    M'lfaUj  v.  Smith,  12  Al- 

tiion^  he  causes  such  flowing  through  a  len,  455. 

canal  cut  by  him,  b^  the  side  of  the  stream.  The  following  are  the  most  recent  mis- 
after  the  yerdic^  instead  of  causing  the  cellaneous  decisions  upon  tliis  subject  in 
water  to  flow  back  in  the  natural  stream,  Massachusetts :  — 
as  it  flowed  before  the  verdict ;  though  the  The  parties  to  a  complaint  having  agreed 
flowing  was  not  occasioned  by  the  particu-  upon  tne  appointment  of  surveyors,  who 
lar  soructure,  which  created  the  obstruction  were  appointed  accordingly  by  the  court, 
at  the  time  oifthe  trial  by  the  sheriff's  jury,  to  make  surveys  and  experiments,  to  be 
and  which  the  jury  had  in  view  in  giving  used  on  the  trial ;  and  having  also  agreed 
tiieir  verdict,  but  a  different  one ;  though  that  the  result,  and  the  testmionv  of  the 
the  new  channel,  du^  by  the  defendant,  survcnrors,  as  to  the  efiect  of  the  dam  and 
was  of  greater  capacity,  and  would  carry  flash-boards  of  the  respondent,  should  be 
off  the  water  more  freely  and  fully  from  the  only  evidence  to  be  used  on  the  trial, 
the  plaintiff's  land,  than  the  old  cnannel,  upon  that  question  in  the  case,  unless  fraud 
and  was  kept  opm  durinff  the  months  or  mistake  could  be  shown  on  the  part  of 
Bpedfiod  in  tne  verdict ;  and  though  since  the  suryeyors ;  it  seems,  the  only  evidence 
tne  verdict  the  defendant  had  added  a  large  admissible  to  show  such  mistake  is  that 
amount  of  machinery  to  his  mills.  Hill  v.  which  relates  to  some  error  in  iJie  compass, 
Sajles,  4  Gush.  549 ;  12  Met.  142.  or  in  figures,  or  in  computation,  or  to  some 

If  a  mill  owner  erects  a  dam  across  the  other  iDce  error,  and  not  evidence  going 

ontlet  of  a  pond  which  flows  into  the  over  the  suryeys  and  experiments,  with  a 

stream  on  which  his  mill  stands,  in  order  view  to  detect  mistakes  in  the   results. 

to  create  a  reservoir  for  his  mill ;  the  owner  Richardson  v.  Curtis,  2  Cush.  341 . 
of  land  flowed  hy  means  of  the  dam  can-       It  seems,  the  laws  of  Massachusetts  re- 

not  maintain  an  action  at  common  law  specting  flowage  do  not  apply  to  the  case 

therefor,  but  must  proceed  nnder  the  mill  of  macninery,  used  by  the  United  States 

act    Shaw  9.  Wells,  5  Cush.  537.  for  public  puiposes,  in  a  place  over  whidi 

It  seems,  when  a  cellar  is  flowed  by  wa-  jansdiction  has  been  ceded  to  the-United 

ler  which  is  set  back  through  the  drain  States,  so  as  to  authorize  a  mill  owner  to 

therefinom,  b^  the  raisinff  of  a  mill-dam,  flow  back,  in  a  way  to  impair  in  any  de- 

the  remedy,  if  any,  of  ue  owner  of  the  eree  the  use  of  the  machmery.    United 

cellar,  is  under  the  mill  act  (Bev.  Sts.  c.  States  v,  Ames,  1  W.  &  M.  76. 
116),  and  not  by  action  at  common  law.       It  seems,  also,  that  those  statutes  were 

Cotton  V.  Pocasset,  &C.,  13  Met  429.  not  intended  to  authorize  the  fiowsge  back 

The  remedy  for  a  town,  sffainst  a  mill  upon  public  lands  of  the  United  States. 

owner  who  overflows  a  road,  which  the  lb. 

town  is  by  law  obliged  to  repidr,  and  does       A  resj)ondent  to  a  complaint,  by  paying 

repair,  isoy  an  action  on  the  case,  and  not  money  mto  court  for  damages  already  in- 

by  a  complaint;  and,  in  such  action,'  the  curred,  and  offering  to  pay  a  certain  sum 

town  is  entitled  to  recover  the  expense  in-  annuallv  for  fdture  damages,  admits  the 

corred  in  repairing  the  road,  with  interest  right  or  action,  and  cannot  afterwards  rely 

flrom  demand,  but  not  the  costs  of  an  in-  on  a  plea  in  bar,  previously  filed,  denying 

dictment  against  the  town.    Andover  v,  such  right    Hosmer  v.  Warner,  7  Gray, 

Sutton,  12  Met  182.  186. 

A  mill  owner  placed  a  dam  across  the       On  a  complaint  under  Bev.  Sta  c.  116, 

ontlet  of  a  pond,  and  thereby  caused  the  the  question  of  a  prescriptive  right  to  flow 

water  to  overflow  a  road  near  the  bank,  is  not  open  before  ^  sheriff's  jury,  but 

The  town,  obliged  by  law  to  repair  the  must  be  tried  at  ihe  bar  of  the  court.  Wii- 

road,  repaired  it,  and  caused  a  bank-w«ll  marth  v.  Knight,  7  Oray,  294. 
to  be  built  upon  the  shore  of  the  pond,  out       An  objection  to  the  form  of  a  warrant 

of  the  line  of  the  road,  to  stop  the  washing  for  a  jury  is  waived  by  appearing  before 

awaj  of  the  bank,  and  to  protect  the  roaa  the  jury,  and  making  an  sgreement  in 

against  the  action  of  the  water,  which  writmg  as  to  the  assessment  of  damages, 

would  otherwise  have  soon  reached  the  lb. 

boundary  of  the  road.    Held,  in  an  action        On  the  trial  of  a  complaint  before  a 

by  the  town  against  the  mill  owner,  to  re-  sheriff's  juiy,  the  construction  and  effiwt 

cover  the  expense  of  repairing  the  road,  of  a  former  verdict  are  to  be  determined 

the  expense  of  building  tne  we&  might  be  by  the  sheriff,  and  not  by  the  jury.    lb. 
recovered.    lb.  A  verdict  that  the  "flowing  is  necessary 

In  case  of  a  dam  for  a  new  mill  below,  to  the  height  of  the  present  dam  and  no 
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higher/'  and  flxiiiff  that  height  b^  refer-  in  the  land,  or  ibr  a  tenant  fbr  rcan.  '  1 
enoe  to  a  mark  in  tne  rock,  aathonzes  the  Smith,  194 ;  Rev.  St  560-1-2.  Sec  Clem- 
owner  of  the  mill  to  raise  the  water  to  the  ent  v.  Doigin,  5  Greenl.  9  ;  Axtell  p. 
hdgbt  to  which  a  dam  of  that  height  would  Coombs,  4,  822 ;  Jones  v.  Pieroe,  4  ShepL 
raise  Ihe  water,  and  not  merely  to  tiie  411  ;PreUer.Beed,  5,169:  Seidemroai^gff 
height  to  which  that  dam  itself  readies,  v.  Spear,  5, 133 ;  Calais  v.  Vyer,  7  Qreeal. 
lb.  155. 

The  mill  act  of  1714  applies  to  mills  A  complaint  ibr  flowage  mnst  allege  an 

thenexistinff,*  and  the  owner  of  land  flowed  erection  dy  the  defendant  on  his  own  or 

by  means  of  a  dam  erected  prior  to  1714  another's  land,  by  consent,  and  necessaiy 

has  no  right  to  break  down  the  dam,  bat  to  ndse  a  head  of  water,  whereby  the  land 

most  seek  his  remedy  nnder  the  mill  act.  was  flowed.    Fanington  v.  Blish,  2  ShepL 

Bnmham  v.  Stoiy,  3  Allen,  87^.  423. 

Aoeepting'  a  grant,  prior  to  1714,  of  lib>  In  a  complaint  by  one  Ibr  flowing  iHid 
crty*to  set  up  a  mill,  not  damnifying  oth-  daimed  to  be  his,  the  title  is  to  be  consid- 
er grants  previonsly  made,  and  under  a  ered  in  the  complainant,  if  the  defendant 
restriction  that  the  same  shonld  be  so  en-  does  not  controvert  it.  Benson  v.  Soak, 
joyed,  that  the  water  shonld  not  be  kebt  82  Maine,  39. 

back  to  the  injnry  of  the  owners  of  lands  Damages  may  be  recovered  fbr  an  iamry 

above,  does  not  prevent  the  grantee  and  to  a  mill  lawfnUy  existing,  occasioned  by 

his  assigns  from  ayailing  themselves  of  the  the  erection  of  any  dam,  if  the  right  to 

tnbsequent  mill  acts,  to  determine  the  maintain  such  mill  nas  not  been  lost  or  d^ 

damages  caused  by  the  flowing  of  land  hy  feated.    Thomas  v.  Hill,  81  Maine,  252. 

means  of  their  dam.    lb.  A  judgment  for  yearly  damages  is 'a 

On  a  complaint  upon  the  Rev.  Sts.  c  cham  upon  the  estate  on  which  the  mills 

116,  the  respondent,  nnder  a  plea  of  the  stand,  and  binds  a  subsequent  owner  and 

eeneral  issue,  with  a  spedfication  of  de-  occupier  of  the  mill.    Kni^p  0.  Clark,  90 

rence  that  he  has  a  right  to  keep  his  dam  Maine,  244. 

at  the  height  complained  of,  «aimot  at  the  The  verdict  of  the  jury  may  indnde 
trial  deny  the  complainant's  title  to  the  compensation  fbr  injury  done  to  the  corn- 
land  flowed.  Tyler  v.  Mather,  9  Gray,  plainant's  fences,  and  for  the  annual  ex- 
177.  pense  of  maintaining  fences  for  the  ftitnie. 

On  the  trial  of  a  complaint  for  flowing  Jones  v.' Phillips,  30  Maine,  455. 

land,  brought  in  1850,  the  respondent  con-  In  an  action  to  recover  the  plaintiff's 

tended  that  his  dam  had  not  been  raised  share  of  the  rents  and  profits  reeeived  by 

•ainoe  1823,  and  that  he  had  a  xight  to  the  defendant  from  a  grist-miU,  in  which 

maintain  it  as  it  then  stood ;  and  the  com-  the  parties  and  a  third  person  were  co4eii- 

(plainant  contended  that  it  had  been  raised  ants,  it  is  no  defence  to  the  whole  or  part 

«nce  1882.   The  court  instructed  the  jury,  of  the  claim,  that  the  defendant  has  in- 

that,  if  the  dam  had  existed  for  any  twenty  eurred  expenses  in  repairing  the  mill,  un- 

years  previously  to  the  date  of  the  com-  less  the  repairs  have  been  made  in  oofi- 

l^aint  at  the  same  height  at  which  it  then  ibrmity  with  c.  86  of  the  Bey.  Sts.    As 

stocMl,' they  should  find  for  him ;  but  if  it  that  statute  (sect  1)  prescribes  no  lime 

had  not  been  maintained  at  said  height  tor  within  which  notice  or  a  meeting  of  tbe 

any  twenty  consecutiTe  years  previously  to  null  owners  must  be  delivered  to  an  owner, 

said  date,  they  should  And  ror  the  com-  or  left  at  his  abode ;  it  must  be  done  in  a 

plainant;  and  no  objection  wais  made  to  reasonable  time.    It  is  snflident  to  show 

the  instructions  at  the  time.    Hdd,  the  re-  that,  at  such  meeting,  the  owners  in  inter- 

spondent  had  no  ground  of  exception.  lb.  est  of  one  half  the  null  determined  to  Tb- 

In  Msine,  the  statutory  provisions  as  to  pair  it    The  statute  does  not  require  the 

flowing  are  substantially  the  same  with  choice  of  officers,  and  the  action  of  the 

those  in  Massachusetts,  with  the  following  meeting  need  not  be  evidenced  by  any  reo- 

exceptions.    The  only  trial  seems  to  be,  ord  or  written  evidence.    In  such  action, 

as  in  ordinary  cases,  by  a  jury  in  court,  the  other  tenant  in  common  is  a  compe* 

and  not  by  a  new  jury  out  of  court,  after  tent  witness  for  the  defendant,  to  prove 

aprduoinarv  hearing  upon  the  pleadings,  the   prooeedines  at  such  meeting.     No 

Tne  respondent  may  be  reanirM  to  ^ye  owner  can  be  diaiged  against  his  consent 

security,  upon  the  flnng  of  me  oomplamt,  for  repairs  not  necessaiy  to  make  the  prop- 

for  die  damages ;  otherwise  he  is  liable  to  erty  serviceable,  nor  is  the  dedsion  of  tne 

a  suit  at  common  law.     The  statutory  meeting,  as  to  what  is  necessaiy,  condu- 

remedy  does  not  lie  for  a  town  fiS&uist  one  siye.    But  if,  pursuing  the  statute,  a  part 

who  ^as  flowed  a  town  road.    The  only  owner  has  eone  beyond  that  limit,  his  lieb 

TCDorady  is  a  spedal  action  on  the  case,  on  the  mill  for  repairs  to  that  extent  is 

(See  p.  246.)     It  seems,  it  does  not  lie  good,  and  he  will  be  liable  to  his  co-tenants 

m-  oMifho  hif  only  a  priyate  vosemeot  only  for  the  niipliia  of  the  profits  in  Ui 


handi,  after  lelmbiining  himself.    Btick  jtuy  to  view  the  premises;  aad  their  ver- 

V.  Spoflfbrd,  31  lifaine,  34.  diet  for  the  yearly  damages^  being  retamed 

1%  estaUiah  the  rigbt  of  ilowage,  the  and  lecoidod,  shall  be  a  bar  to  any  action, 

dfifendant  must  show  mat  the  flowage  oon-  except  an  action  of  debt  for  the  yearly 

tinned  twenty  years,  except  dnrine  the  re-  damages  assessed.    It  .is  donbted  whether, 

building 'or  repair  of  the  dam,  and  was  at  nnder  this  act,  a  dam  may  be  raised  to  the 

least  as  hiffh  as  in  the  three  years  next  imnry  of  a  prior  priTil^ge  or  dam  abore. 

preceding  toe  filing  of  the  complaint ;  that  Auinn  v,  Wilkinson,  2  Snmn.  373. 

sneh  damisge  was  eveir  yearilone  the  com-  If  joint  owners  of  a  mill  have  a  oontro- 

plainant  as  he  would  have  a  remedy  for  by  Tersy  respecting  it,  and  in  consequence  it 

Isw;  and  that  he  knew,  or  had  the  means  has  gone  to  rain,  one  of  them  may,  in 

of  knowing,  of  the  flowage.   Wood  i?.  Kel-  presence  of  two  freeholders,  demand  of  the 

ley,  30  Maine,  47.  others  to  aid  in  repairing  it^  and,  upon 

A  judgment  upon  a  complaint,  when  their  refhsal,  may  applj  to  the  court,  who 

the  issue  involves  title,  is  conclusive,  and  may  license  the  apphcant  to  repair  and 

the  defendant  cannot  show  a  title  acquired  use  the  miU,  on  conrntion  of  paying  to  the 

aA«r  the  commencement  of  the  action,  others  such  yearly  rent  as  thiey  may  agree 

Chick  V.  Rollins,  44  Maine,  104.  upon.    If  they  do  not  agree,  the  parties 

Nor  can  such  new  title  be  availed  of,  as  not  repairing  may  apply  ror  a  jury  to  as- 
showing  a  want  of  title  in  the  demandant,*  sess  the  rent  Such  parties  may  also  re- 
the  parties  being  {Hrivies  to  a  former  judg^  enter,  in  case  of  repairs  as  aforesaid,  upon 
ment.    lb.  paying  their  share,  unless  agreed  to  the 

The  statute  in  Maine,  with  regard  to  the  contrary.    Jn  ^  same  State,  every  dam 

repair  of  mills,  is  also  substantially  the  shall  have  a  waste^^te,  sufficient  to  vent 

same  as  in  Massachusetts;  with  the  for-  as  much  water  as  naturally  runs  in  the 

ther  provision  of  12  per  cent  additional  river,  from  June  26  to  October  26 ;  and, 

interest  after  six  months  from  the  making  after  the  water  has  risen  three  foot  perpen- 

of  the  repairs.    The  party  in  possession  is  dionlar,  on  Uie  flumes  which  convey  the 

deemed  proprietor  ofttie  mill,  and  a  claim  water  to  the  water-wheel,  the  mte  shall  be 

is  given  him  against  o&er  parties  in  in-  kept  open  from  6  A.  M.  to  9  r.  M.,  if  de> 

terest    1  Smith,  198-900.  sired  by  any  mill  owner,  vrithin  one  mile 

In  New  Hampshire,  where  a  mill,  dam,  below ;  exoimt  when  the  upper  mill  is  go* 
or  flume  is  out  of  repair,  one  of  several  ing,  at  vriiich  time  the  gate  may  be  shut 
owners  may  make  application  to  the  se-  A  complaint  for  flowage  does  not  abate  by 
lectmen  of  tiie  town,  who  shall  proceed  to  the  death  of  a  party.  If  abated  for  infor* 
examine  the  premises,  after  noti^ng  tiie  mality,  one  year  is  allowed  for  a  new  pn> 
otilier  owners  or  occupants.  After  the  ex-  cess.  R.  L  L.  374^5-6-7 ;  St  1840, 1099. 
amination,  they  shall  also  notify  them  to  In  Connecticut,  the  obstruction  or  diver- 
repair  their  portion  of  the  mill,  &c. ;  and,  sion  of  a  stream,  to  the  prejudice  of  any 
if  they  fail  to  do  so,  the  party  making  ap-  person,  without  leave  of  the  town,  where 
plication  may  proceed  to  do  it,  and  recover  the  town  has  power  to  grant  it,  is  a  com- 
the  value  appraised  by  the  selectmen  from  mon  nuisance ;  but  the  nuisance  cannot  be 
tiie  occupant,  lessor,  or  fr^eeholder,  if  he  is  abated  but  by  legal  authority.  The  act 
ben«flted  bv  the  repairs.  The  same  pro-  does  not  apply  to  a  dam  by  which  no  pri- 
vision  applies  where  a  dam  or  flumes  are  vate  damage  is  caused,  nor  where  there  naa 
owned  in  severaltv,  and  a  water-privilege  been  a  user  for  fifteen  years.  Any  attempt 
jointiy.  Parties  having  a  qualified  inter-  to  obstruct  or  divert  the  Connecticut  River 
est^  as, «.  g,,  a  mortgagor  or  wife,  may  con-  is  a  nuisance ;  but  this  is  not  to  afiect  any 
tribute  toahe  expenses,  and  shall  Imve  a  vested  right  of  wharfing,  or  the  ri^ht  to 
Hen  on  the  property  therefor.  No  decree  secure  the  lands  of  proprietors  adjoining  a 
shall  be  passed  to  rebuild  a  mill,  ftc.,  with-  river.  Con.  St  412 ;  lb.  41 7-18. 
out  consent  of  half  the  owners.  The  law  In  Maryland,  by  an  old  statute,  said  to 
gives  a  lien  upon  the  property,  but  it  does  be  now  in  force  only  in  the  counties  of  St 
not  im]Mur  the  effect  of  any  special  con-  Mary's,  Calveit,  Charles,  and  Dorchester, 
tract  N.  H.  L.  186-7 ;  Rev.  St  352-3;  where  a  mill  is  built  upon  any  branch  or 
BcUows  V,  Dewey,  9  N.  H.  278.  run,  where  the  road  crosses,  with  a  dam. 

If  one  owner  calls  upon  another  to  re-  the  latter  shall  be  made  twelve  foet  wide  at 

pair,  and  he  fuls  to  do  so,  the  former  can-  the  top,  and  a  bridge  over  the  watU  and 

not  erect  a  new  and  difierent  mill,  and  race,    if  a  mill  obstructs  the  road,  and 

nquire  the  latter  to  contribute  to  the  ex-  the  court  think  it  advisable  that  the  road 

pense.    Bellows  v.  Dewey,  9  N.  H.  278.  pass  below  the  dam,  or  if  a  road  already 

^  Rhode  Island,  the  provisions  in  rela-  pass  below  such  dam,  the  ovmer  of  the 

tion  to  flovniee  are  similar  to  thosein  Mas-  mill,  Ac,  shall  make  a  causeway  across 

sachusetts.    The  court,  upon  application,  the  branch,  12  foet  wide,  and  a  bndge  over 

Sflneawamuityintiieflist  inBtoDoe^.fora  thetailofthejBiU.  WbeieanMidpaflNf » 
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miill-dam,  the  latter  shall  be  fenoed.  The  In  North  Carolina,  e?err  water  grift- 
owner  of  any  mill,  &c.,  within  500  jards  mill  or  wind-mill,  which  gtmds  for  toU,  is 
of  a  railroad,  may  apply  for  the  laying  ont  a  public  mill.  Where  a  person  owning 
of  a  public  or  private  road,  or  a  railroad,  land  upon  only  one  side  of  a  rim  wiahea  to 
Md.  li.  1816,  en.  76 ;  lb.  1768,  ch.  16  and  erect  snch  mill,  he  may  petition  ilie  county 
n. ;  lb.  1884,  ch.  64 ;  1836,  ch.  255.  court,  who  shall  notify  the  opposite  owner. 

In  PennsYlvania,  ibe  owner  of  land  upon  and  cause  to  be  laid  off  an  acre  oi  land  oa 

any  navigable  stream,  declared  by  law  a  each  side,  by  oonmussioneis,  whose  report, 

puolic  highway,  except  the  Delaware,  Le-  containing  their  opinion  upon  the  snlgect, 

nigh,  and  Schuylkill  rivers,  may  erect  a  shall  be  recorded.    If  it  can  be  donewith- 

mul  or  other  water  works,  and  use  the  wa-  out  tiddng  away  houses,  orchards,  gardens, 

ter  therefor,  not  obstructing  navigation  or  or  other  immeouate  conveniences,  ue  peti- 

the  passage  of  iish,  under  a  heavy  penalty,  tioner  may  have  leave  to  erect  a  mill,  pay- 

and  &ot  injuring  the  owner  of  any  private  ing  the  valuation  money  for  the  acre  of 

properly  upon  the  stream.    A  summary  land,  and  procuring  a  record  thereof^which 

process  is  provided  for  compensation  to  shall  give  him  a  title  in  fee-simple.  Where 

any  person  who  is  obstructed  by  a  dam  in  a  gris^mill  has  been  erected  by  order  of 

navigating  any  sort  of  vesseL    Purd.  Dig.  court,  the  court  shall  not  grant  any  part 

645-6.     See  Dubois  o.  Olaub,  52  Penn.  of  the  tract  on  which  it  stands  for  anoiher 

238.  *  mill,  within  two  miles  of  the  former.   Nor 

In  Delaware,  where  a  mill  owner  is  in-  shall  a  mill  be  authorised  which  will  over- 

juxed  by  any  mill-raoe,  dam,  or  pond,  he  flow  another  mill,  or  create  a  nuiaanoe  to 

may  present  a  petition  to  the  court,  who  the  neighborhood.    Unless  the  person  ao- 

shall  i^point  a  jury  to  view  the  preouses  thorized  to  build  a  mill  begin  it  within  one 

and  assess  damages,  for  which  execution  year,  and  complete  it  within  three  yesis, 

shall  issue,  or,  if  the  jury  are  of  opinion  anil  keep  it  fiur  public  use,  or  unless  the 

that  the  work  ought  to  be  removed,  the  time  be  enlaigea  by  the  court,  the  land 

court  shall  so  oraer.    Application  must  reverts  to  the  former  owner,  or  his  lepre- 

be  made  within  six  years  nom  the  damage  sentative.     If  a  water-miU,  owned  by  a 

incurred,  or  one  year,  in  case  of  disability,  person  under  disability,  be  let  fall,  biont, 

from  its  removal.    Where  a  mill  owner  or  destroyed,  three  yean  after  remoral 

wilfuUy  or  accidentally  dischaiges  ftom  thereof  are  allowed  for  rebuilding, 

his  dam  an  unusual  quantity  of  water,  he  Any  person,  injured  by  the  erection  of  a 

shall  as  soon  as  possible  give  notice  to  the  mill,  ma^  petition  the  oonr^  who  shell 

owner  or  occupant  of  a  mill  next  below,  order  a  juiy  to  inquire  as  to  the  amoaiit 

Del.  L.  402>4-5-6.    Where  a  road  is  in-  of  damage  sustained.  The  fviy  shall  meet 
jured  by  the  erection  of  a  miU,  race,  &&,  *  on  the  premises,  and  gi^'e  in  their  venhet 

the  owner  must  repair  it    Where  there  is  for  an  annual  compensation  to  the  peti- 

a  race  or  watercourse  ilurough  the  road,  or  tioner,  which  shall  be   binding  for  five 

a  dam  over  which  it  passes,  or  a  pond,  the  years,  unless  tJie  water  should  be  rsised, 

owner  shall  make  a  bridge  or  way,  twelve  or  the  damage  othervrise  increased.   If  die 

feet  wide,  and  fence  it ;  unless  the  road  is  damage  is  as  high  as  $20,  he  may  sue  in 

laid  ont  subsequently  to  the  erection  of  the  common  form,  and  the  verdict  on  petition 

mill.    He  shall  also  teke  measures  to  con-  shall  then  be  binding  only  for' the  preood- 

ceal  the  wheel  from  the  road.    Any  ex-  ing  year's  damage, 

penses,  incurred  by  a  tenant  in  these  par-  (A  party  is  not  bound  to  wait  for  a  yesr 

ticulars,  he  may  deduct  from  the  rent  after  an  injury  before  he  can  institute  his 

Where  one  mill  is  iigured  by  another  be-  proceedings.    Cochran  9.  Wood,  6  lied, 

low,  the  damage  shall  be  assessed  by  a  194.                                       ^   ' 

sheriff's  jury.    If  the  owner  of  an  upper  Damages  are  first  to  be  sought  by  peti- 

mill  dischai^  an  unusual  quantity  of  water  tion  for  antiual  damages,  to  the  oonn^  or 

without  notice,  he  may  be  liable  to  double  superior  court,  before  an  action  on  tiie 

damages  occasioned  thereby.  Del.  L.  466-  case  will  lie.    King  v.  Shafibrd,  10  Ired. 

7 ;  Rev.  Sts.  178, 180.    The  act  of  1773,  100. 

in  Delaware,  for  die  encouragement  of  mill  PotMsston  of  the  flowed  premises  is  BDfli- 

owners,  and  giving  them  a  summary  rem-  dent  to  support  the  petition.     Pace  «. 

edy  for  damages  occasioned  by  the  erection  Freeman,  10  Ired.  103. 

of  other  dams,  has  reference  to  die  location  It  is  not  necessary  that  a  copy  of  the  pe- 

of  new  mill-seats,  and  does  not  apply  to  a  tition  should  be  served  on  tlie  defendant, 

change  in  the  construction  of  dams  already  Ten  days'  notice,  in  writing,  of  an  istsD- 

erected.     Garrett  v.  Bailey,  4  Harring.  tion  to  file  it  is  snfBcient    Cox  v.  Boie, 

197.  12  Ired.  139. 

In  New  Jersey,  similar  provisions  to  Under  the  act  of  1809,  the  owner  of  }iiid 

those  of  the  last  stetute  dtea  in  Delaware  flowed  has  a  right  of  action  only  after  die 

are  adopted.    1  N.  J.  L.  622^.  damage  has  been  ascertained  by  ajuiy  to 
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be  eqnal  to  $90  a  year,  and  the  yerdict  to  danu  in  this  particnlar,  which  has  already 

obtained  is  good  for  five  years,  but  no  been  referred  to  in  case  of  the  flowing  df 

longer,  without  a  new  ascertainment  of  rice  grounds.     3  Brev.  Dig.  11&-16-17. 

damages.    Qilliam  v.  Canaday,  11  Ired.  Whenever  a  party  obstructs  the  passage 

106.  of  water  which'  would   naturally   flow 

The  Terdict  and  judgment  are  oondusiTe  throush  his  land,  so  as  to  cause  it  to  oyer- 

as  to  the  asseesment  of  damages,  up  to  flow  the  land  of  another,  he  is  liable  to 

iSoB  time  when  such  judgment  was  ren-  have  his  dam  cut,  or  to  pay  a  penalty,  or 

dered.    Beatt^  o«  Conner,  12  Ired.  341.  to  sufier  both,  as  the  case  may  be,  unless 

An  application  for  relief  from  damages,  he  afibrds  a  sufficient  drain,  or  drains, 

assessed  for  a  period  subsequent  to  the  through  his  own  land,  to  carry  off  tiie  wa- 

judgment,  can  only  be  heard,  if  the  dam  ter  passing  tbrou^,  in  as  expeditious  a 

IS  taken  away  or  lowered.    The  washing  manner  as  it  would  haye  passed  through 

out  of  the  channel,  and  other  causes  of  a  the  natural  course  or  channef.    Brfebane 

similar  kind,  furnish  no  reason  for  abating  v.  CNeall,  8  Strobh.  348. 

the  damages.    lb.)  .In  Viiginia,  where  a  person  owns  lands 

If  the  yerdict  is  in  &yor  of  the  peti-  on  one  side  of  a  stream,  the  bed  of  which 

tioner,  execution  issues  for  one  year's  nam-  belongs  to  him  or  to  the  State,  or  on  one 

ages,  and  a  new  execution  may  be  had  side  of  a  stream,  the  centre  of  which  di- 

each  sucoessiye  year  for  fiye  years.    1  N.  yides  his  land  from  another's,  but  does  not 

C.  Bey.  St.  420-4.    (See  2  Dev.  £q.  38 ;  own  in  foe  the  opposite  lands,  and  desires 

Mnmford  v.  Terry,  2  Car.  425 ;  Purcell  v.  to  build  a  water  erist-mill  or  other  ma- 

M'Callum,  1  Dey.  &  Bat-  221 ;  Gillet  9.  chine  or  engine  of  public  utility,  and  to 

Jones,  lb.  339.)  abut  a  dam  upon  the  opposite  shore;  he 

In  the  same  State,  eyery  owner  of  a  may  obtain  from  the  court  a  writ  ad  guod 
water-mill  upon  the  highway  shall  keep  damnum,  upon  which  a  jury  shall  be  sum- 
in  order  all  bridges  attachea  to  his  dam,  moned  to  yiew  the  premises.  The  juiy 
oyer  which  the  rcmd  runs,  unless  the  road  proceed  to  lo9ate  and  circumscribe,  and  to 
was  laid  off  after  the  mill  was  built,  and  appraise,  an  acre  of  land ;  also  to  appraise 
not  on  his  application.  lb.  543-200.  See  the  damage  Which  vrill  arise  from  overflow- 
Bridges  V,  Fnrcell,  1  Ired.  232.  ing  the  lands  of  others  ;  to  inquire  whether 

In  SoTiih.  Carolina,  every  person,  who  any  mansion-house,  &c.  (see  p.  250),  will 
keeps  water  during  the  winter  upon  be  flowed,  or  flsh  and  navigation  ob- 
groonds  on  which  rice  is  planted  in  the  structed ;  how*  such  obstruction  may  be 
rollowinc:  spring,  shall,  on  the  tenth  day  prevented ;  and  whether  the  health  of  the 
of  Mardi,  open  the  dams  by  which  the  neighbors  will  be  injured.  Upon  return 
water  is  kept  up,  so  as  to  let  it  off.  If  he  of  the  inquest,  a  siunmons  to  show  cause 
fiud  to  do  so,  any  person  injared  may  ap>  issaes  to  all  parties  interested.  The  same 
ply  to  a  magistrate  for  a  warrant  of  sur-  course  is  provided  where  one  owns  on  bofii 
yey,  to  be  issued  to  three  freeholders,  who,  sides ;  or  where,  owning  on  one  side,  the 
if  they  are  of  opinion  that  the  obstruction  bed  of  the  stream  belonging  to  the  State, 
will  prevent  a  seasonable  planting  of  the  he  wishes  to  erect  a  mill,  &c.,  or  abut  a 
crop,  may  cause  it  to  &  immediately  dam  upon  a  rock  or  island  therein,  or  oth- 
opened  or  removed.  But  this  shall  not  Ibic  erwise  to  extend  a  dam  only  in  part  across, 
done  where  drains  have-been  made,  through  Where  none  of  the  injuries  above  named 
which  the  water  will  flow  off  as  speedily  as  are  likely  to  ensue,  the  court  may  author- 
it  would  by  the  natural  course,  if  unob-  ize  the  erection  of  the  mill,  &c,  providing 
structed.  Any  person,  between  March  10  against  the  obstmction  of  fish,  navigation, 
and  November  1,  ensuing,  may  thus  apply'  and  the  crossing  of  the  stream.  Upon 
for  a  warrant  of  survey,  on  any  obstruo-  payment  of  the  damages,  and  the  value  of 
tions  which  impede  the  conveying  off  any  the  land,  the  applicant  acquires  a  title  to 
surplus  water  on  his  or  her  rice  grounds,  the  latter,  subject,  however,  to  revest  in  the 
and  which  by  remaining  thereon  may  formerowner,if  he  does  not  begin  to  build, 
prove  injurious,  or  shall  at  any  time  make  or  in  case  of  its  destruction  to  rebuild,  the 
or  keep  up  a  dam,  by  which -tne  lands  of  mill  in  one  year,  and  to  oomnlete  it  in 
anodier  are  flowed  to  his  injury ;  in  either  three  years.  In  case  of  disability,  three 
case  the  magistrate  and  freeholders  may  years  are  allowed  fir>m  its  removal.  The 
proceed  as  arove  provided.  (This  section  rights  of  reversioners,  &c.,  are  also  saved. 
of  the  statute  is  obscure ;  but  I  have  given  Where  a  tenant  for  lifo,  or  for  years,  of  a 
the  words  of  it  substantially.)  Where  a  mill,  &c.  (except  those  erected  by  himself ), 
dam  is  made  for  the  purpose  of  forming  a  which  becomes  destroyed  or  unfit  for  use, 
reservoir,  it  shall  be  provided  with  a  s^-  fails  to  repair  it  in  the  time  above  sped- 
dent  watt&watf,  and  so  made  as  to  sustain  fled ;  the  reversioner,  &c.,  may  enter  and 
the  weight  of  water  against  it  The  same  repair,  and  hold  it  for  his  own  use,  within 
process  is  provided  for  the  examination  of  tliree  years  of  such  neglect  of  the  partio- 
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iiW  tenflnt,  or  finmi  liie  ramoral  of  any  Whereawritof<ur^«a(fdbMiiiaiii8  9iil9i 
diflahilit^.  An  owner  ma^  obtain  author-  out  by  the  proprietor  of  lands  ii^nred  bf 
ity  to  roife  his  dam,  by  smng  oat  a' second  the  erection  of  a  dam,  it  is  not  neoossary. 
writ  ad  quod  danmwm,  to  iqipraise  the  addi-  either  in  the  writ  or  inquest,  that  A»  land 
tional  damage.  An  inquest  is  no  bar  to  should  be  set  out  by  ^netes  and  bound* ; 
a  public  prosecution,  or  private  action,  for  and  the  finding,  in  the  inquest,  thai  the 
any  injurvnot  actually  foreseen  and  esti-  proprietor's  lands  had  been  imuied  by  Uie 
mated.  Where  a  road  parses  over  any  overflowinffof  the  waters  of  the  river,  pro- 
dam,  the  owner  or  occupant  shall  keep  duced  by  the  erection  of  the  dam,  and  that 
the  dam  in  repair,  twelve  feet  wide  at  the  damages  assessed  were  on  that  account, 
top,  and  a  bridge  of  the  same  width,  with  is  sufficiently  specific  lb. 
rails,  over  the  pier-head,  flood-gates,  or  Where  there  nad  been  no  previous  wiit 
any  waste  cut  through  or  round  the  diEan,  oiad  ^uod  dcunnum  to  assess  the  damages, 
and  over  anv  race  or  canal  leading  to  or  held,  the  writ  should  direct  the  jury  to  in- 
from  the  mill  or  pond,  over  whidi  a  road  quire  of  and  assess  the  damages  sustained 
passes.  2  Vir.  Rev.  C.  226~S02,  See  Code,  by  him  generally,  and  not  limit  it  to  dam- 
826.  ages  which  had  not  been  foreseen,  esti^ 

When  leave  is  granted  to  cut  a  canal  mated,  and  satisfied.    lb. 

through  the  lands  of  anoUier  person,  the  In  Kentucky,  the  provisions  of  the  Yir- 

oourt  may  Impose  such  conditions  as  it  ginia  Revised  Code. are  reenacted.    They 

shall  think  proper,  and  shall  reserve  leave  extend  to  any  kind  of  water-wcnks.  Where 

to  the  owner  of  tiie  land  to  erect  fencing  a  mill  is  applied  for,  any  one  liable  to  in- 

and  bridges  and  wate^gates,  not  obstruct-  iuiy  may  become  a  party  respondent.  Hie 

ing  the  passage  of  water  to  the  mill,  &o.  bed  of  the  stream  must  belong  either  to 

And  the  party  making  the  caual  shall  ao-  the  applicant  or  the  Commonwealth.  2  Kv. 

qmie  a  title  in  fee,  subject  to  these  reserva-  Rev.  L.  1212-19 ;  Wootten  v*  Campbdl, 

tLons.    But  this  act  is  not  to  impair  the  7  Dana,-  204.    See  Trabue  v.  Maddin,  4 

public  i^ht  of  navigation.    Vir.  Li.  1833-  B.  Monr.  409. 

4,  96.  In  Mississippi,  also,  the  provisions  of  ^ 

On  an  application  for  leave  to  erect  a  mill  Revised  Code  of  Vliginia  seem  to  be,  for 

or  other  machine,  the  petitioner  must  show  the  most  part,  literally  copied.    It  is,  how- 

that  he  has  proceeded  in  the  mode  pie-  ever,  provided,  that  no  person  Aall  take 

scribed  by  law  to  suit  his  particular  case,  toll  for  grinding  at  a  mill  not  established 

Whitworth  v,  Puckett,  2  Gratt.  528.  by  court,  unless  the  lands  on  which  the 

If  the  party  applying  owns  the  land  on  xnill  stands,  and  which  the  dam  rendo* 

only  one  side  of  tne  stream,  the  proceeding  utifit  for  cultivation,  belong  on  both  ndes 

should  be  under  the  Ist,  2d,  and  3d  sec-  to  the  builder.     Also,  wkt  the  toll  for 

tions  of  the  act  (2  Rev.  Code,  c.  225) ;  and  hominy  or  malt  shall  be  1-12.   JSfississippi 

If  in  such  case  he  proceeds  under  the  4th  Rev.  C.  336-41. 

section,  the  court  snould  qtiash  the  writ  In  construction  of  the  ViiginiA  and  Ees- 

and  inquisition.    lb.  tucky  statutes,  it  is  held,  that  the  eKCcntioa 

If  it  appears  upon  the  hearing  of  the  and  return  of  a  writ  (td  quod  damnum  di- 

case  before  the  court,  that  a  greater  quan-  vest  the  title  to  the  land  fVom  the  fonner 

tity  of  the  land  of  the  adjoining  proprietors  owner,  and  vest  if  in  the  Commonwealtfa. 

will  be  overflowed  than  the  jury  estimated,  A  grant,  regularly  obtained,  to  erect  a  dam 

the  inquisition  should  be  quashed,  and  a  and  mill,  vests  in  the  grantee  so  much  of 

new  writ  directed  to  issue.    lb.  the  public  right  to  the  stream  as  is  neoea- 

The  court  has  no  authority  to  increase  sary  to  the  full  ei^oyment  of  the  mill, 

or  diminifidi  tiie  damages  to  the  adjoining  Upon  an  application  to  raise  a  dam,  only 

proprietors,  assessed  by  the  jury.    lb.  the  damages  thereby  caused  shall  be  in* 

The  applicant,  for  leave  to  build  a  mill  quired  into;  and  not  prior  damages,  tboo^ 
or  other  machine,  is  not  entitled  to  the  not  consideored  by  the  orig|inal  jury.  Upon 
ownership  of  the  land  overflowed  by  the  such  application,  a  new  inquest  is  neoea- 
erection  of  the  dam,  upon  paying  the  dam-  sary,  as  to  the  health  of  neighbors,  over- 
ages assessed  by  tiie  jury,    lb.  flowing  orcjiards,  &c.     The  inqnest,  in 

The  9^  section  of  tlie  act  passed  Feb-  these  proceedings,  must  state  whether  the 

ruary  23,  1835,  respecting  the  upper  Ap-  health  of  neigm)ors  will  be  endangered, 

pomatox    Co.,  emoraces   the  case  of  a  and  should  auo  state  whether  fish  mil  be 

proprietor  whose  land  is  injured  by  the  obstructed.    If  it  states  the  former  point 

erection  of  a  dam  across  the  river,  where  probably  ^  tiiis  is  conclusive  against  the  peta- 

no  writ  of  ad  quod  damwum  had  been  sued  tion.    Att'y,  &c  o.  Turpin,  3  Hen.  &  M. 

out  by  the  company,  they  having  agreed  548 ;  Crenshaw  o.  State,  &c,  6  Babd.  245 ; 

with  the  proprietors  of  the  lands  owning  Eppes  v.  Cralle,  1  Munf.  258 ;  EnowsLer  9. 

the  abutments.  Nash  9.  Upper  Appomatox  Ward,  Gilm.  127;  Moun^oy  o.  Oldham, 

Co.,  5  Qratt.  332.  1  Idarsh.  535;  Antiiony  v.  Xiawhome,  1 
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Ldgb,  4 ;  ICayo  v.  Tuner,  1  Manf.  405.  tional  part  thereof,  shall  be  nftmdedy  or 

6ee,  also,  Yoang  v.  Price,  S  Mimf.  534 ;  reoiittea.    Ohio  St  d7&-80. 

DawBon  v.  Moons,  4,  535;  Bichards  v.  In  Tennessee,  the  provisions  ibr  the  ereo- 

Hoome,  S  Wash.  36 ;  Wroe  v.  Harris,  lb.  tion  of  mills  are  the  same  as  in  North  Car- 

126 ;  Mead  v.  Ha^cs,  3  Rand.  33 ;  1  Litt  olina.    The  obstruction  of  navigation  is 

92 ;  2  Bibb,  2 ;  Wilkuison  v.  Mayo,  3  H.  also  prohibited.    Many  local  acts  haye 

ft  Man.  565;  Coleman  o.  Moody,  4,  1;  been  passed  for  the  encouragement  of  miUs. 

4  Bibb,  464.  1  Scott,  219-20;  2,  518. 

In  Alabama,  everr  water  griMrmill  which  In  Michigan,  the  general  proceedings,  in 

(prinds  for  toll,  and  every  steam  or  horse  case  of  flowage,  are  the  same  as  in  li&ssa- 

toU-mill,  is  a  public  milL    No  one  shall  ehusetts.  Yearly  damages  are  assessed,  for 

erect  a  mill,  to  overflow  another  mill,  or  which  security  may  be  required,  on  filing 

oreate  a  nuisance  to  the  neighborhood,  the  complamt,  or  bringing  an  action  ot 

Where  one  owns  in  foe  on  both  sides  of  a  debt  for  damages,  alrei^y  assessed.    The 

stream,  or  only  on  one  side ;  *  or  where  he  jury  also  return  what  pc^rtion  of  the  lands 

\iMS  lands  adjoining  others,  through  which  ought  not  to  be  flowed.    Similar  nrovi»> 

a  ditch  or  canal  is  necessary  for  a  mill,  or  ions  are  also  made  for  the  repair  oi  mills 

other  water-works  upon  his  own  lands,  he  belonnng  to  joint  owners.  Mich.  L.  470-4* 

inay  apply  to  the  cleii:  of  Uie  county  court  In  MisiBOuri,  the  provisions  for  erecting 

lor  a  wnt  cuf  quod  dtmmim,  upon  which  mills  are  substantially  the  same  as  in  Vir- 

■eyen  landholders  shall  be  summoned  to  ginia,  Kentucky,  &c.    So  also  in  Illinois. 

Tiew  the  land,  and  lay  off  and  appraise  an  Mis.  St.  404-8 :  BUn.  Bev.  L.  449.    See 

•pre;  to  examine  neighboring  lands  which  Willonghby  v.  Shipman,  28  Mis.  50. 

may  be  overflowed,  and  estimate  the  dam-  In  Indiana,  where  an  owner  on  one  or 

•ge,  and  inquire  whethcar  the  mansion-  both  sides  of  a  stream  wishes  to  build 

house,  offices,  cartilages,  gardens,  or  or-  a  mill,  or  where  he  has   already  buUt 

diards,  idU  be  ov^owed,  or  the  bealth  one,  and  a  neighboring  owner  claims  dam- 

of  the  neighbors  injured,  in  which  case  ages;  either  may  have  a  writ  at/ TtAxfcfam- 

leovewill  not  be  granted  to  buHd  a  mill ;  niim,  to  settle  the  amount  of  injury.    Ind. 

fuid,  in  case  of  a  ditch  or  canal,  to  assess  Bev.  L.  65.   See  Snowden  ».  Wilas,  19  Ind. 

tibe  damage  to  tiie  land-owner.    After  this  10.    The  proceedings  are  similar  to  those 

inquest,  notice  to  show  cause  is  given  to  in  Virginia,  &c    The  jury  are  bound  to 

file  proprietors  of  lands.    On  payment  of  adjud^  whether  the  stagnation  of  the  wa* 

the  value  of  the  land  and  dunages,  the  ter  wm  ininre  the  healu  of  the  neiehbor- 

party  becomes  seised  of  the  acre  of  land,  hood.    Gherkey  v.  Haines,  4  Blackf.  160. 

and  so  much  as  is  necessary  for  the  ditch  The  petition,  the  writ,  and  the  inquest^ 

or  canal.    (The  same  provisions,  as  to  the  or  at  least  the  latter,  should  name  all  the 

time  of  buflding  or  rebuilding  the  mill,  as  proprietors  of  lands,  both  above  and  below 

in  Yiiginia  and  North  Carolina.)   Por  the  the  site  of  the  dam,  who  may  be  or  have 

imrpose  of  raising  a  dam,  a  second  writ  been  in  any  way  injured  by  the  dam.    Ho- 

ad  quod  damnum  lies.    Bvery  miller  shall  nenstine  v.  Yaughan,  7  Blackf.  520. 

grind  well,  and  in  turn,  if  possible,  for  the  If  an  assessment  of  damages  be  too  high 

toll  of  1-8.    He  may  at  any  time  grind  his  or  too  low,  the  circuit  court  may  set  it 

own  grain.    Aik.  Dig.  324-5;  Clay,  378.  aside,  and  order  another  assessment  Chap* 

(Bee  ^ndrick  v.  Johnson,  5  Por.  208 ;  Bos-  man  if.  Groves,  8  Blackf  808. 

aer  v.  Bandolph,  7,  238 ;  Macon  v.  Owen,  On  such  writ,  issued  after  the  dam  was 

5  Alab.  (N.  S.)  116.  built,  damages  were  assessed,  and  not  ob- 
In  Ohio,  the  canal  commissioners  are  jectedto;  and  the  court  gave  judgment  on 

authorized  to  sell  or  lease  the  surplus  wa-  the  assessment,  and  ordered  tnat,  on  pay- 
ters  connected  witlH  or  arising  fin>m  any  ment  of  damages  and  costs,  the  petitioner 
public  canal ;  such  sale  or  lease  not  to  in-  should  **  have  leave  to  continue  his  dam, 
tttfore  with  individual  rights.  They  may  and  to  flow  said  lands  as  they  were  flowed 
also  dispose  of  any  surplus  lands  owned  by  said  dam  at  the  time  of  said  inquest." 
I^-  the  State,  in  connection  with  such  ca-  Held,  this  order  could  not  be  complained 
luds.  But  such  disposition  shall  always  of  by  the  petitioner.  lb. 
contain  a  reservation,  or  condition,  that  An  assessment  of  damages  under  a  writ 
the  State  may  resume  the  privilege  of  the  of  ac2  quod  damnum  may  be  objected  to  by 
water,  when  the  purposes  of  navigation  so  the  defendant,  on  the  ground  that  the  dam- 
require.  And,  in  case  of  such  resumption,  ages  are  insufficient;  and  the  question  as 
the  consideration,  or  rent,  or  a  propor-  to  the  validity  of  the  o^ection  will  be  for 

the  court.    Peck  v.  Van  Bensselaer,  8 

*  It  has  been  held  that  the  statute  does  Blackf  312. 

not  afiect  one's  ri^ht  to  erect  a  mill  upon  Such  writ  was  issued,  in  a  case  where 

his  own  land ;  this  stands  as  at  common  the  petitioner's  mill-dam,  previously  built, 

law.    Bosser  v.  Bandolph,  7  Por.  238.  cau^  land  of  the  defendant  to  be  over- 
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flowed.    The  inqneet  was  fimmble  to  a  granted;  otfaerwueLadecreemaYbepaflnd, 

continnance  of  tbe  dam,  and  gsn  the  de-  Testuig  a  title  to  tne  opposite  land  in  the 

fendant  damages  for  the  injiuy  to  his  land,  applicant,  under  condition  of  payment  of 

The  plea  waa  a  decree  in  Chancery  in  tbe  the  price,  providing  for  passage  d  the  fiflh, 

defendant's  fiivor,  enjoining  liie  petitioner  commencement  of  the  erection  in  one,  and 

forever  from  causing,  by  hu  dam,  the  over-  its  completion  in  three  years.    If  not  oom- 

flowinff  of  defendimt's  premises.    Held,  plied  with,  the  land  revests.    The  ssme 

that  the  plea  was  insamdent    lb.  movislons  Apply  to  the  raising  of  a  dam. 

A  person  applying  for  leave  to  build  a  The  proceecungs  are  no  bar  to  an  action; 

dam  acquires  the  ri^t  to  do  so  as  against  for  injuries  not  estimated.    In  caae  of  ob-' 

those  only  whose  lands  the  juiy  find  will  structing  a  stream  without  license,  and  a 

probably  be  affected,  and  who  are  notified  consequent  flowing,  double  damages  may 

as  provided  by  the  statute.    Lane  o.  Mil-  be  recovoned,  as  for  a  nuisance.    Upon 

ler,  17  Ind.  58.  fiailnre'to  comply  with  die  conditions,  other 

A  ijerson  not  named  in  the  inquest  of  a  parties  may  build.   The  provisions  extend 

jury,  in  which  the  names  of  persons  whose  to  canals  ronning  finom  fakes.    AiL  Bev. 

lands  were  likely  to  be  afl^ted  were  set  St  572-5. 

forth,  and  not  having  been  notified,  after-  The  statute  of  Iowa,  making  it  a  penal 

wards  sued  the  builder  for  damages.  Held,  oflfence  to  injure  a  mill-dam,  is  comnla> 

the  record  of  the  proceedings  upon  a  writ  tive,  and  does  not  take  away  the  common 

of  ad  quod  damnum,  upon  me  petition  of  law  right  to  abate  a  nuisance.    The  State 

the  builder,  was  not  admissible  in  evidence,  v.  Moneiit,  1  Iowa  (Greene),  S47. 

to  show  that  the  defendant  had  a  ri^ht  to  An  act  of  the  legislature,  authorising  A 

build  his  dam;  also,  that  the  doctnne  of  to  build  a  dam,  does  not  take  away  the 

U8  pendens  could  not  apply,  because,  if  the  right  of  B  to  abate  it  as  a  nuisance,  if  it 

plamtiff  could  be  presumed  to  have  known  causes  the  water  to  flow  back  upon  B  to 

of  the  pendency  of  said  petition,  6c.,  yet  his  serious  disadyantage.    lb. 

be  had  a  ri^ht  to  presume  that,  if  the  iuzy  To  come  within  the  statute  making  it  a 

thought  his  land  likely  to  be  iigurea,  he  penal  offimce  to  injure  a  mill-dam,  me  in- 

should  be  notified  and  made  a  party,  and  }vaj  must  have  been  wilful  and  nuJidons ; 

otherwise  he  could  not  be  bound  by  the  and  the  necessary  abatement  of  a  nuisance 

proceedings.    lb.  created  by  stich  dam,  by  one's  own  act,  ia 

In  Arkansas,  one  who  wishes  to  emt  a  not  necessarily  so.    Xb.    See  Gammell  v. 

mill  makes  am>lication  to  the  court,  who  Potter,  6  Clarke,  548 ;  Walters  v,  Honck, 

issue  a  writ  ad  quod  damnum,  for  inquiiy  7  lb.  72. 

into  the  amount  of  damage  that  will  hd  In  Wisconsin,  the  Mill-dam  Act  pro- 
caused  by  the  flowage,  whether  it  will  vidos  a  remedy  for  aU  injuries  to  land 
reach  any  mansion-house,  garden,  &c.,  as  itself,  caused  either  directly  or  indirectly 
to  the  e£lect  upon  fishing,  navigation,  and  by  overflowing  it,  so  far  as  it  is  rendered 
health,  and  the  value  of  an  acre  of  land  on  less  productive  and  useful,  but  not  as  it 
the  opposite  shore  (the  applicant  ownine  maybe  a£fected  in  value  by  the  &ct  that 
on  one  side  only).  If  a  mansion,  &c.,  vrifi  the  oveiflowine  renders  the  neighboring 
be  overflowed,  or  the  health  of  the  neighboiv  air  corrupt  and  offensive.  Booker  v.  Per 
hood  afitoted,  the  application  will  not  be  kins,  14  Wis.  79. 
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CHAPTER  LXZUL 

FI8HSBT* 

1.  General  diyiaion  of  the  Balject              19.  Fishery  in   the  set  end  nairigeUe 
S.  Kindsof  fishery— common  of  piscary;  streams;  modifications  of  the  com- 
firee  and  several  fisheiy;  common  mon  law  in  the  United  States — rem- 
and exclnsiye  rights.  ulation  of  riyers  not  nangahle  — 
8.  Constmction  of  grants.  doctrine  in  Pennsylyania,  ftc. ;  right 
11.  Fishery  in  riyer  not  navigable,  who  en-  of  fishery,  whether  it  flrives  a  right 
titled  to.  to  enter  on  private  lanos ;  statutory 
13.  Qnaliflcation  of  the  right ;  passage  provisions, 
of  the  fish;  passage-ways  tnroogh 
dams,  &C. 

§  !•  FiSHEBT  is  another  important  subject  connected  with  water- 
courses. In  some  cases,  the  right  of  fisheiy  is  a  franchise^  and 
might,  therefore,  properly  be  considered  under  the  head  of  Fran- 
chises. It  is  also  sometimes  classed  with  r^hU  of  common,  (a) 
But  the  present  connection  seems  to  be,  on  the  whole,  the  one  in 
which  the  subject  may  be  most  appropriately  treated. 

§  2.  Common  of  piscary  is  a  liberty,  or  right  of  fishery,  in  the 
water  covering  the  soil  of  another  person,  or  in  a  river  running 
through  another  man's  land.^  A  free  fishery  is  said  to  be  a  firan- 
chise  in  the  hands  of  a  subject,  existing  by  grant  or  prescription, 
distinct  firom  an  ownership  in  the  soil.  It  is  an  exclusive  right,  and 
applies  to  a  public  navigable  river  without  any  right  in  the  soil.' 
A  several  fishery  is  a  private  exclusive  right  of  fishery  in  a  navi- 
gable river,  or  arm  of  the  sea,  accompanied  with  the  ownership  of 

1  8  Kent,  409-9.  *  lb.  409. 

(a)  In  Pennsylvania,  it  is  said,  fishery  to  apply  to  shad,  or,  in  the  Delaware,  per^ 

is  a  species  of  property,  relating  to  which  haps,  shad  and  herring.    The  term  Jmuy 

there  are  few  decisions.   Fisherfes  for  shad  seems  to  he  exdnsiyely  applied  to  tlie  place 

and  herring  have,  however,  existed  firom  a  of  drawing  a  seifte,  or  net,  for  shad  or  hei^ 

very  early  period ;  and  there  arevery  early  ring,  or  a  right  thus  to  take  these  fish  in  a 

acts  reffiuating  and  restraining,  though  not  certain  part  of  a  river.    Hart  o.  Hill,  1 

ezpresuy  creating  them*    These  acts  seem  Whart  131*2. 
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the  soil*  It  is  a  grant  along  with  the  soil,  though  the  soil  may  he 
granted  without  it ;  and  it  has  been  strongly  maintained,  that  sach 
fishery  may  exist  without  ownership  of  the  soil.  It  has  been  held, 
in  recent  cases,  that  the  owner  of  a  several  fishery  is  prima  faeief 
but  not  necessarily,  owner  of  the  soil.^  (a) 

§  8.  A  ctutom  to  take  fish  in  another's  fishery  is  not  a  lawful 
custom.^  A  license  to  enter  on  land,  and  take  fish,  cannot  be  im- 
plied by  proving  a  usage  or  custom,  in  the  country  at  huge,  fi^r 
every  person  to  enter  on  such  land  and  take  fish.^ 

§  4.  The  right  to  a  fishery  does  not,  per  %e^  imply  a  fee-simple 
in  the  space  between  high  and  low  water,  opposite  the  fishery,  bat 
only  such  an  interest  as  is  necessary  to  the  use  of  the  fishery* 

»  Ang.oiiW.C.e-lO;  Com- Dig. /V».  «  Waters  ».  Lilly,  4  Pick-  145.    See 

motive,  D.  50;  Davies,  149;  Smith  v.  ]&I]]l8v.MayQr,&c.,IiawBep.  (Bng.)  July, 

^mp,  S  Salk.  637  ;  Carter  v.  Hxircot,  4  i867«p.  475. 

Burr.  2162 ;  Duke,  &c  v.  Foffwell,  5  Bam.  ^  Winder  v.  Blake,  4  Jones,  3S2, 
&  Cr.  875 ;  Partheriche  p.  Miason,  2  Chit. 
B.658. 

(a)  The  distinctions,  however,  between  Co.  lot.  122.  The  doctrine  of  Coke  seems 

common  of  piscary,  free  flsbery,  and  sev-  to  be  folly  rocognised  in  Sejrmonr  v.  Ld. 

eral  fishery,  are  said  to  be  quite  unsettled.  Courtenay,  5  Burr.  2814,  and  HaigraTO 

S  Kent,  409.    Blackstone  says,  a  free  fish-  also  approves  it.    Co.  lit  122  a,  n.  181. 

«iy  is  an  esclusive  right   2  Conun.  39, 40.  Upon  these  gronnds  it  is  adopted  in  Mai^ 

But  Lord  Mansfield  said,  there  was  no  firee  sachusetts,  and  is  also  said  to  agree  with 

fishery,  unless  more  persons  than  one  had  the  popular  sense  of  a /iw  fykary  in  this 

a  co-extensive  right  in  the  same  subject  countiy,  which  has  probably  been  derived 

Seymour  v.  Courtenay,  5  Burr.  2814.    So  firom  early  legislation, 

in  Massachusetts,  it  is  hdd  that  a  free  fish-  In  a  late  English  pase,  it  is  said  that  the 

eiy  is  not  an  exclusive  fishery.    Melvin  v,  owner  of  a  several  fishery,  in  ordinary 

VhA&ngt  7  Pick.  79.    A  distinction  has  cases,  and  where  the  terms  of  the  grant 

been  made  between  a  oominmfiahenff  which  are  unknown,  may  be  presumed  to  m  the 

mar  mean  for  idl  mankind,  as  in  die  sea,  owner  of  the  soiL    Somerset  v.  FogwaU^ 

ana  a  common  offisheni,  which  is  a  right  5  Bam.  &  Cr.  875. 

bi  oommon  vrith  certain  other  persons,  in  Where  a  private  rtver  runs  through  a 

a  particular  stream.    Bennett  v.  Coster,  8  manor,  each  owner  of  the  bank  is  presumed 

Taun.  183.    Chancellor  Kent  comes  to  the  to  own  the  fishery  opposite  his  own  laad ; 

conclusion  that  the  most  easy  and  intelU-  and,  if  the  lord  of  the  manor  claims  a  sev- 

gible  division  is,  into  a  right  common  to  eral  fishery,  the  burden  of  proof  is  on  him 

all.  and  a  right  exdusively  in  one  or  a  few  to  establish,  it    Lamb  v,  Kewbiggin,  1 

individuals.    3  Kent,  410.  Car.  &  K.  549. 

In  the  case  of  Melvin  v.  WhitSng,  7  In  Pennsylvania,  Hnston,  J.,  savs^  in- 

Pick.  79,  Parker,  Ch.  J.,  gives  the  follow-  stead  of  going  into  the  black-letter  books, 

inff  account  of  tlk  course  of  opinions  upon  to  learn  what  was  a  fishery,  and  a  free  fish- 

this  subject :  —  ery,  and  a  several  fishery,  I  am  disposed 

Blackstone  gives  the  quality  of  exclu-  to  regard  our  own  acts^  even  though  uifier- 

dyeness  to  a  firee  fishery,  making  it  difier  ing  m>m  old  opinions  m  feudal  times.   In 

from  a  several  fishery  only  in  this :  that  in  Maryland,  unintenrdpted  use  of  a  fi&bery 

the  latter  the  owner  must,  while  in  the  for-  in  a  navigable  river  lor  over  twenty  years 

mer  he  need  not,  own  the  soil  of  the  stream,  raises  no  presumption  of  the  grsnt  of  a 

In  Smith  o.  Kemp,  2  Salk?  637,  two  judges  several  fishery.    It  certainly  does  not,  un- 

held  that  libera  puoaria  imported  an  exdu-  less  exclusive.     Hart  v.  Hill,  1  Whsrt 

live  right;  and  one,  that  it  meant  only  132;  Delaware,  &c.  v.  Stomp,  8  Gill  &  J. 

emmon  ofpitocay,  according  to  Lord  Coki  479. 
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Hence  the  devise  of  *^  my  fishing-place ''  passes  only  the  lasfrnamed 
interest.^ 

§  6.  Where  a  bay,  or  arm  of  the  sea,  is  a  common  fishery  to  all 
the  inhabitants  of  the  towti  where  it  lies,  and  an .  individual  inhab* 
itant,  having  taken  oysters  therein,  plants  them  in  a  bed  in  such 
bay,  dearly  designated  and  marked  out ;  he  may  have  an  action 
against  any  one  who  interferes  with  them*  So  oysters  planted  by 
an  individual  in  a  bed,  clearly  designated  and  marked  out  in  navi* 
gable  waters  which  are  firee  for  all  the  inhabitants  of  the  State,  are 
the  property  of  the  person  planting  them,  and  he  may  maintain 
trespass  against  another  for,  removing  them,  notwithstanding  the 
latter  has  deposited  other  oysters  in  the  same  place,  with  the  knowl- 
edge that  the  plaintiff  had  at  the  time  similar  property  there,  and 
with  an  intent  so  to  mingle  the  two  kinds  together  that  neither 
could  be  identified.  It  would  probably  be  otherwise  if  the  bed  in- 
terfered with  the  common  fishery,  or  if  the  oysters  were  undistin* 
guished  firom  others  in  the  bay.^ 

§  6.  Clearing  out  a  fishing-place  in  a  river,  by  one  not  owning 
the  bank,  does  not  give  an  exclusive  right  of  fishery,' 

§  7«  The  annual  temporary  use  of  a  fishing  privilege  cannot  be 
a  disseisin.^ 

§  8.  The  grant,  by  patent,  of  an  island  commonly  called  and 
known  by  the  name  of  Green  Flats,  is  good,  though  the  place  is 
sometimes  covered  by  water ;  but  it  is  a  grant,  not  of  a  fishery,  but 
only  of  the  land,  subject  to  be  used  as  a  highway  and  a  public,  fish- 
ery, till  otherwise  appropriated  by  the  grantee.  It  seems,  no  ac- 
tion lies  for  taking  fish  upon  the  island.  But  the  public  fishery 
does  not  give  the  right  of  drawing  nets  upon  the  Flats.  A  grant 
of  the  exclusive  privilege  of  fishing  on  the  Flats  for  ten  years  is 
fiot  a  lease  of  the  fishery,  but  of  the  right  of  drawing  nets  upon 
them,  this  being  the  purpose  for  which  they  had  been  used,  and  in 
the  power  of  the  lessor  to  grant ;  but  the  fishery  on  the  Flats  still 
continues  common.^ 

1  Hart  V.  Hffl,  1  Whart  137.  *  Westfall  i;.  Vaa  Anker,  12  John^  425. 

2  fleet   V.  Hegenum,   14  Wend.   42;  *  Nickenon  o.  Brackett,  10  Mass.  217. 
Decker  v,  Fisher,  4  Barb.  592.    See  Mills  *  Brink  v,  Bichtmyer,  14  John.  255. 
V.  Mayor,  &c.,  Law  Bep.  (Eng.)  July, 

1867,  p.  475. 
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§  9.  By  the  principles  of  the  common  law,  a  town  has  no  xi^it 
of  property  in  a  fishery  within  its  limits.^  But  where  a  town  is 
empowered  by  statute  to  sell  the  right  of  taking  fish  within  its 
limits,  under  certain  regulations,  the  act  may  be  considered  as 
granting  a  fre^  fitikery^  which  is  a  firanchise  that  may  be  assigned 
or  released.^ 

§  10.  The  Commonwealth,  in  a  grant  of  land,  included  the  right 
of  taking  fish,  to  be  held  in  common  among  the  grantees  and  other 
settlers.  The  occupants  of  the  land,  having  become  a  town,  were 
empowered  by  law  to  appomt  a  committee  to  regulate  the  fishery 
within  the  town ;  and  a  penalty  was  imposed  for  taking  fish  with- 
out their  authority.  Held,  an  owner  of  land  adjoining  the  river 
was  subject  to  the  penalty,  though  before  the  grant  he  and  those 
under  whom  he  claimed  had  used  to  take  fish  there.' 

§  11.  At  common  law,  the  right  of  fishery  in  a  firesh-water  river, 
above  the  ebbing  and  flowing  of  the  tide,  belongs  to  the  owner  or 
owners  of  the  banks.  If  different  persons  own  the  opposite  banks, 
each  is  entitled  to  the  fishery  on  his  own  -side  to  the  thread  of  the 
river — ad  jUum  medium  ctqum.  If  both  banks  belong  to  one  in- 
dividual, he  owns  the  whole  fishexy.  A  river  of  this  description  is 
in  law  said  to  be  not  navigable.  And  the  fiu^t  that  it  is  actually 
susceptible  of  navigation,  even  by  large  vessels,  makes  no  other 
difference  in  the  rule  above  stated,  than  that  the  fishery  cannot  be 
used  to  the  obstruction  of  such  navigation.* 

§  12.  The  flowing  of  the  waters  of  a  lake  into  a  river,  and  the 
reflowing  thereof,  being  not  the  flux  and  reflux  of  the  tides,  but 
only  occasional  and  rare  instances  of  a  swell  in  the  lake,  and  a  set- 
ting up  of  the  waters  into  the  river,  and  the  subsiding  of  such 
swells ;  do  not  constitute  the  river  technically  navigailsj  so  as  to 
give  a  public  right  of  fishery.^ 

§  18.  The  common  law  right  of  fishery  in  firesh-water  rivers  is 
subject  to  a  reasonable  qualification,  in  order  to  protect  the  r^hts 
of  others,  who,  in  virtue  of  owning  the  soil,  have  the  same  right, 
but  might  lose  all  advantage  firom  it,  if  the  owners  below  might  im» 

* 

2  Randolph  v,  Braintne,  4  Mam.  317.      410-11 ;  Weld  v,  Hornby,  7  E.  196;  Com. 

*  Watertown  v.  White,  13  Mass.  477.       v.  Chapin,  5  Fiok.  IM ;  Smith  r.  Idler. 

*  Kickenon  o.  Brackett,  10  Maes.  212.      5  Mas.  191. 

^  Waten  V.  Lilly,  4  Pick.  145 ;  3  Kent,       •  Hooker  v.  Cdmmingi,  90  John.  9S. 
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pede  the  passage  of  fish  into  the  lakes  or  ponds,  where  thej  by 
instinct  prepare  for  the  multiplication  of  the  species.  The  princi* 
pie  is  the  same  as  that  which  qualifies  the  private  ownership  of  the 
stream  itself  by  the  public  easement  of  passage  upon  it.  But,  in 
Massachusetts,  the  common  law  upon  this  subject  has  been  essen- 
tially altered  by  colonial,  provincial,  and  later  statutes ;  and  the 
rights  of  the  citizens  are  governed  by  the  latter,  and  not  by  the 
former.  The  Prov.  St  8  Anne,  ch.  8,  prohibited  the  obstruction 
of  fish  by  placing  across  a  stream  any  fixed  implement  or  ma- 
chine; and  St.  15  Geo.  11.  c.  6  required  the  keeping  open  in 
dams,  for  a  certain  period,  sluice-ways,  or  passages  for  the  fish  to 
pass  through.  These  acts  assert  the  right  of  the  public  to  regu- 
late the  mode  of  taking  fish,  even  in  private  or  several  fisheries  ; 
and  they  also  impliedly  recognize  the  private  right  of  erecting 
dams  and  other  works,  if  a  passage  is  left  open  at  the  time  pre- 
scribed.^ 

§  14.  Every  owner  of  a  water  mill  or  dam  holds  it  on  the  con- 
dition, or  perhaps  the  limitation,  that  a  passage  way  for  fish  be 
allowed.  And  this  limitation  is  not  extinguished  by  any  neglect 
to  enforce  it,  because  no  laches  can  be  imputed  to  the  govern- 
ment, (a) 

§  15.  The  provincial  statute  of  8  Anne,  ch.  8,  to  prevent  nui- 
sances by  hedges  and  other  incumbrances,  obstructing  the  passage 
offish,  is  still  in  force  in  Massachusetts.  (V)    The  act  contemplates 

^  CosA,  V.  Chapiii,  5  Pick.  2QS^-4.    See  Com.  o.  Esses  Co.,  18  Graj,  289. 

(a)  In  1633  the  town  of  Dorchester  would  be  thus  saciifioed.  Stonghton  v. 
nuide  a  grant  in  these  words :  "  It  is  gen-  Baker,  4  Mass.  522. 
eratlj  aereed  that  A  shall  build  a  water  A  wear,  appurtenant  to  a  fishery,  where- 
null  if '  ne  see  cause."  Then  followed  a  by  a  navigable  river  is  obstructed,  is  legal, 
grant  to  hmi  of  a  leear  adjoining  his  mill ;  if  minted  bj  the  crown  before  the  reign 
and  no  person  is  to  cross  the  wear  with  a  of  £dw.  I.  Such  grant  may  be  infen^ 
net  or  otherwise,  to  the  prgudice  of  said  from  its  existence.  If  at  first  it  obstructed 
wear.  It  was  further  provided  that  A  a  part  of  the  bed,  and  afterwards,  by  rea- 
should  sell  tiie  fish  at  certain  rates.  In  son  of  a  change  in  the  bed,  the  whole,  tlie 
1634  the  legislature  confirmed  the  grant  right  still  continues.  Bu^  if  the  crown 
to  A  and  his  heirs.  Held,  the  grant  gave  had  no  right  to  obstruct  Uie  whole,  it  is 
A  the  firanddse  of  a  several  fishery  at  that  unlawful  to  make  a  wear  obstructing  a 

Slaoe,  but  nowhere  above  it,  and  that  it  part,  except  subject  to  die  public  right, 

id  not  authorize  him  to  exclude  fish  fix>m  In  tiiis  case,  therefore,  an  obstruction  of 

passing  above  the  wear,  because  the  value  the  whole,  arising  from  the  ehsmge  above 

of  the  fishery  would  be  much  diminished  stated,  is  unlawful.    Williams  v,  Wilcox, 

by  preventing  the  fish  from  casting  their  8  Ad.  &  £U1.  814. 
apawn  in  the  ponds  above,  and  the  interest       (6)  Whether  since  the  Bevised  Stat- 

of  the  pubUe,  providedf  iot  by  the  grant»  ntes,  gu,  f 
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only  permanent  erections,  and  sucli  as  may  be  removed  by  the 
sberiffl    It  does  not  apply  to  the  setting  of  a  seine  to  catch  fish.^ 

§  16.  In  Massachusetts,  a  dam  across  a  river  not  navigable  is 
not  snbject  to  indictment  at  common  law  as  a  nnisance,  for  ob* 
stmcting  the  passage  of  fish ;  but  can  be  complained  of  only  by 
the  statutory  remedies.^ 

§  17.  Where  a  statute  imposes  a  penalty  upon  any  one  who  shall 
place  or  set  any  seine  or  net  across  a  certain  river,  which  shaD 
obstruct  the  passage  of  fish ;  a  seine,  having  one  end  of  it  attached 
to  a  boat,  which  is  made  &st  to  a  stake  on  one  side  of  the  river^ 
and  having  at  the  other  end  a  rope,  which  is  passed  round  a  stake 
on  the  otiier  side  of  the  river,  and  is  held  by  men,  and  drawn  or 
sladsened  at  pleasure,  comes  within  the  terms  of  the  act.  So*. 
the  repairing  of  an  old  wear  with  bricks,  bushes,  and  stakes,  is  a 
netting? 

$  18.  Where  one,  having  a  sole  and  several  fishery  in  a  small 
fresh-water  stream,  converted  a  brwih  wear^  through  which  some 
of  the  fish  might  and  did  escape,  into  a  solid  stone  wear^  which  was 
wholly  impervious ;  the  latter  was  held  to  be  a  nmsance.^ 

^  19.  He  right  of  fishing  in  the  sea,  in  its  bays  or  arms,  and  in 
navigable  or  tide-waters',  is  a  common  right,  unless  an  individual 
can  make  an  exclusive  claim  by  grant  or  prescription.  The  latter 
must  be  clearly  proved  —  every  presumption  is  against  it.  And  a 
grant  by  the  crown  will  be  construed  strictly,  being  so  much  taken 
from  a  common  privilege,  (a)  The  right  above  mentioned  is  by 
some  writers  considered  to  rest  upon  the  law  of  nations.  By  the 
civil  law,  all  rivers  where  the  flow  of  water  was  perennial  belonged 
wholly  to  the  public,  including  the  fishery,  and  the  use  of  the 
banks.  Bracton  adopted  this  doctrine  in  its  full  extent,  and  held 
that  the  right  of  fishing  and.  using  the  banks  was  common,  jwre 
genthim.  But  it  is  everywhere  agreed,  that  this  right  is  subject  to 
be  modified  and  controlled  by  the  municipal  law ;  and  a  late  case 
has  decided,  that  the  public  have  no  right  of  crossing  the  beach  or 

1  Com. ».  Buggies,  10  Mam.  S91.  •  Watortown  v,  Dreper,  4  Pick.  165; 

*  Com.  V,  Chapin,  5  Fick.  199.  Atwood  v.  CasweU,  19  Hck.  493. 

«  Weld  V.  Hornby,  7  £.  194. 


(a)  This  rule  was  appUed  to  tbe  patent    reference  to  the  right  of  fishery  in 
from  Chas.  IL  to  the  Duke  of  York,  In    Jersey.    16  Pet  567. 


New 
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sea-ehore  for  bathing,  as  against  the  lord  of  a  manor,  who  owns  the 
8oiI  of  the  shore,  and  the  exclusive  fishery.^  (a) 

§  20.  In  England,  the  king  may  grant  fishing  within  a  creek  of 
the  sea,  or  within  some  known  precinct  of  known  bounds,  even 
within  the  main  sea.  The  16th  chapter  of  Magna  Charta,  though 
restricting  the  king  as  to  the  occupancy  of  rivers  for  his  pleasure, 
did  not  restrict  him  from  granting  the  lands  under  rivers  and  navi* 
gable  waters.^ 

§  21.  Clauses  in  the  royal  grant  to  the  English  colonies  re- 
served to  all  EngliBh  subjects,  including  the  colonies,  a  right  to 
fish  in  anas  of  the  sea  and  salt-water  rivers,  **  where  they  have 
been  wont  to  fish ; "  and  it  was  a  common  right,  and  the  subjects 
of  one  colony  might  fish  in  another.  This  right  remains  to  the 
inhabitants  of  the  United  States.  Mr.  Dane  remarks,  that  a  ques- 
tion may  arise  upon  the  words  *^  have  been  wont  to  fish,''  as  to  the 
right  of  the  inhabitants  of  one  State  to  fish  on  the  shores  of  an- 
other ;  but  he  thinks  there  can  be  little  doubt  that  such  right  ex^ 
ists,  though  it  does  not  extend  wiiMn  the  counties  of  a  State.'  (5) 

1  Jaoobflon  v.  Fountain,  S  John.  170;  Child  r.  Starr,  4  Hfll,  869;  Emoq  p*  M^ 

Gould  V,  James,  6  Cow.  869 ;  Rogers  v.  Master,  Kerr,  N.  B.  501 :  Bowman  v.  Wa- 

Jones,  1  Wend.  287 ;  Case  of  Biver  Banne,  then,  2  McLean,  376 ;  Martin  v.  Waddell, 

Davies,  149;  Hale  De  Jure  Marii,  ch.  4;  16  Pet  307. 

Warren  v.  Matthews,  1  Balk.  357 ;  8  Kent,  '  Rogers  o.  Jones,  1  Wend.  287. 

412 ;  Blandell  v.  Catterall,  5  Bam.  &  Aid.  *  2  Bane,  709.    (For  the  opinion  of  Mr. 

268;   Deerfldd  v.  Arms,  17   Pick.  41;  Dolanj,  upon  a  similar  point  m  Maryland, 

Comm'rs  &c  v.  Eempshall,  26  Wend.  404 ;  see  1  Ear.  &  McHen.  564.) 

(a)  It  was  formerly  held,  that  every  nar-  Bepy  v.  Carle,  8  Greenl.  269;  Scott  v. 

k^le  river,  as  far  as  the  sea  ebl»8  and  Will8on,3N.H.321;Com.o.Charle8town, 

foyra,  is  a  royal  river,  and  the  fishery  in  it  1  Pick.  180 ;  Adams  v.  Pease,  2  Conn.  481 ; 

a  royal  fishery,  belon^ng  to  the  king  by  Arnold  v.  Mond^  1  Halst  1 ;  2  Dane, 

his  prerogadve.    But  it  has  been  since  de-  692 ;  Browne  v.  Kennedy,  5  Har.  &  J. 

cided,  that  this  prerogative  applies  only  to  195 ;  Stonghton  v.  Baker,  4  Mass.  527. 

Uie  royal  fish,  viz.,  whale  and  sturgeon,  In  ^lassachosetts,  by  a  colonial  law, 

and  that  every  subject  may  fish  with  law-  each  town  was  empowered  to  appropriate 

fed  nets,  both  m  navigable  rivers  and  arms  the  ri^ht  of  free  fishing,  in  navigable  riv- 

of  the  sea.    But  a  prescription  fbr  a  right  ers,  within  itself,  and  the  rieht  was  con- 

of  fishery  in  the  sea,  as  annexed  to  certain  fined  to  householders.    And  the  law  is 

tenements,  is  bad.    Davies,  152 ;  Warren  now  settled,  that  the  right  of  fishing  in  all 

9.  Matthews,  6  Mod.  73 ;  1   Salk.  357 ;  rivers  not  navigable  is  snlnect  to  l^sla- 

Fitzwalter's  case,  1  Mod.  105 ;  Ward  o.  tive  control,  nn&ss  secured  by  a  particular 

Creswell,  WiUes,  265.     See  Mannall  v*  grant  or  prescription.   In  Maine,  it  is  said 

Fisher,  5  C.  B.  (IS,  &.)  856,  as  to  prtBcrip'  that  the  right  or  taking  shad,  salmon,  and 

turn.  alewives  has  been  always  subjected  to  pnb- 

(h)  The  doctrines  of  the  English  law,  lie  control.    3  Kent,  414 ;  Waters  9.  Lil- 

above  stated,  have  been  generally  adopted  ley,  4  Pick.  145 ;  Ingraham  v.  Wilkinson, 

in  this  country ;  subject,  nowever,  in  some  lb.  268 :  Vinton  o.  Wells,  9  lb.  87 ;  2 

of  the  States,  to  modifications  which  are  Dane,  688-712:  CottriU  v.  Myrick,  8  Fairf. 

deserving  of  special  notice.    17  John.  195 ;  229 ;  Lunt  v.  Hunter,  16  Marne,  1. 

Hookor  0.  Cnnunings,  20, 90 ;  6  Cow.  518 ;  (In  the  same  State,  the  l^gislatnre  may 
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regulate  the  whole  ealject  of  flshery  in  Ik  liven  and  bays  m  East  New  Jenejr,  w» 

fresh  waters.      People  r.  EaanaioA,  6  vested  in  the  State  bj  the  Berolntion,  snd 

ShepL  106.    In  tide  livan,  as  in  the  sea,  afterwards  in  the  grantees,  nnder  the  set 

therightofflsheiy  is  common  to  all.    So  of  New  Jersey,  in  1824.     Martin  p.  Wad- 

the  right  of  takinff  shell-fish  on  the  shore,  dell,  16  Pet  367. 

Parker  e.  CntCer,  &c.,  7  Shepl.  3S3.    But  In  Ifaryiand,  the  original  pnprukn, 

fishery  in  navigable  waters  is  subject  to  daimiwg  by  grant  fixmi  toe  king,  are  held 

Icttislative   control     Fuller  v.  Spear,  a  to  have  acquired  a  rigbt  to  land  covered 

Sheph  417.   In  Massachusetts,  a  town  has  bj  navigable  waters,  subject  to  the  public 

no  right  to  grant  the  privil^  of  takanff  privilege  of  fishexj.    And  this  right  has 

oysters.    A  contraict  for  that  purpose  is  become  vested  in  the  State.    Browne  v. 

void.    Bill  V.  Wareham,  7  Met.  438.  Kennedy,  5  Har.  ft  John.  195.    See  Dela- 

The  right  of  taking  danu  from  flats  \j-  ware,  &c.  o.  Stump,  8  Gill  ft  J.  479.    In 

ing  between  high  and  low-water  marks,  a  late  case,  the  grant  of  a  fishery  is  held  to 

and  within  100  rods  of  the  upland,  is,  in  be  oonstitntionja.   Phipps  v.  State,  22  Md. 

this  Commonwealth,  as  at  common  law,  a  889. 

public  right,  and  does  not,  bv  virtue  of  ttie  In  several  of  the  States,  individuab  have, 
colony  ordinance  of  1641,  belong  exdn-  by  usage,  a  several  right  of  fisheiy  in  nav- 
sively  to  the  owner  of  the  upland.  And  igable  waters  .bordering  upon  their  land, 
in  any  town  where  such  right  bas  not  been  Angell  on  Tide  W.  ch.  7. 
limited  by  particular  statute,  all  the  inhab-  In  Massachusetts,  an  ancient  colony  law 
itants  may  lawfully  enter  upon  such  flats,  of  1674,  above  referred  to  (p.  261),  pro- 
fur  the  purpose  of  digging  and  carrying  vided,  that  every  inhabitant  who  is  a  houso- 
away  clams.  Weston  v.  Sampson,  Law  holder  shall  have  firee  fishing  and  fowling 
Rep.,  Jan.  18M,  498 ;  8  Cush.  347^  in  any  great  ponds,  bays,  coves,  and  riv« 

BO,  in  New  York,  the  Revised  Statutes  ers,  so  &r  as  tne  sea  eblis  and  flows,  within 
reipulata  l2ie  right  of  fishery  in  both  classes  tiie  town  where  they  dwell,  unless  the  town 
01  rivers,  particularly  with  regard  to  cer-  or  the  general  court  have  otherwise  appro- 
tain  kinds  of  fish,  and  in  the  waters  of  the  priated  them ;  provided,  that  no  town  shall 
Upper  Hudson.  Jurisdiction  of  the  same  appropriate  to  any  pcarson  or  persons  a 
sncgect  is  siven  to  the  courts  of  c(Hnmon  eieat  pond  of  more  tban  ten  acres,  and 
pleas,  wiHun  their  respective  counties,  in  that  no  one  shall  come  without  leave  upon 
regard  to  streams,  ponds,  or  lakes.  1  N.  another's  property,  otherwise  than  as  Irare- 
Y.  Rev.  St.  687-«.    (See  mfia.)  after  eipressed.     (The  statute  then  pro- 

In  New  Jersey,  it  has  been  maintained  ceeds  to  provide  for  the  ownership  of  the  . 
that  the  owners  of  land,  upon  navigaUe  searshore,  as  stated  in  ch.  68.)  And  for 
as  well  as  other  waters,  had  inunemoriaUy  great  pcmds  lying  in  common,  thoo^ 
claimed  a  title  to  the  soil,  and  to  a  several  within  a  town,  any  man  may  fish  and  fowl 
fishery  in  such  waters  fronting  their  land  there,  and  may  pass  on  foot  through  axty 
and  snores,  subject  to  the  public  right  of  man's  property  tot  that  end,  so  he  trespass 
passage,  and  to  legidative  regulations  in  not  upon  any  man's  com  or  meadow, 
regaza  to  the  fish.  This  doctrine  was  Mr.  Dane  remarks,  that  this  law  is  now 
founded  upon  the^round,  that  the  original  constantly  practised  upon  in  regard  to  bar- 
grants  from  the  &ng  of  England  and  the  bors,  beaches,  fiat»-f;rounds,  &&,  as  well  as 
I)uke  of  York  passed  a  title  to  the  soilcov-  to  fishing  and  {flmving)  fowling,  taking 
ered  by  navigable  water,  as  well  as  other  sand,  searmanure,  and  ballast  Also,  in 
land,  and  that  this  individual  title  has  regard  to  ^reat  ponds,  many  actions  have 
vested  by  regular  transmission  in  subse-  b€«n  brought,  ao  instance  is  recollected 
quent  propnetors,  excluding  the  public  of  a  town  appropriation,  as  authorized  by 
common  law  right  But  the  doctrine  has  the  act  "^ t  is  questionable  whether  the 
been  set.  aside  by  a  subsequent  decision  of  practice  of  free  fishing  and  fowling  has 
the  State  court.  Griffith^  Iiaw  R.,  New  been  confined  to  householders,  or  to  the 
Jersey,  Fisheries ;  Arnold  v.  Mundey,  1  limits  of  a  person's  own  town.  The  act 
Halst  1.  alters  the  common  law,  as  it  limits  the 

(A  late  case  decides,  that  the  logiislature  right  of  passing  over  the  lands  of  others 

may  control  the  fisheries  in  a  lake.    The  to  great  ponds,  by  exempting  from  this 

People  V.  Reed,  47  Barb.  235.)  r^ht  all  tillage  and  mowing  land,  and 

In  1831,  the  N.  J.  legislature  passed  an  thereby  allowing  persons  to  go  over  pas- 
act  to  extinguish  the  title  of  the  jDeUtware  ture  and  some  lands  of  others.  This  nas 
Indians  to  the  fisheries  and  bavs,  for  $2,000,  been  the  general  practice.  Hence,  going 
at  the  same  time  claiming  that  the  right  over  other  men's  lands,  to  fish  and  fowl  in 
had  been  lost  by  abandonment  3  Kent,  other  waters  than  great  ponds,  remained 
(5th  ed.)  395,  n.  b.  The  Supreme  Court  as  at  common  law.  2  Dane,  693,  694. 
of  the  United  States  has  decided,  that  the  Mr.  Dane  furtber  remarks,  that  the  prac- 
property  in  the  oyster  fisheries,  in  the  pub-  tice  on  this  colony  law  has  been  uncertain ; 
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if  not  u  to  dams  and  oysters,  it  has  been  propriate  the  fish  if  not  appropriated  by 

ae  to  fisMiig  and  fowling.    The  inhabitants  the  legislatare ;  but  for  taking  the  fish  no 

of  one  town  liave  often  fished  in  another,  man  oonld  lawfully  go  on  the  soil  of  an- 

and  there  hare  scarcely  ever  been  any  town  other.   This  role  probably  orj^ated  from 

fimits  as  to  fowling.    Bat,  by  this  law,  a  a  declaration  of  common  tiberhea,  made  by 

man's  privilc^  to  fish  and  fowl  seems  to  the  general  court  of  the  colony,  in  1641. 

be  as  mach  confined  to  his  town  limits  as  If,  merefore,  no  appropriation  has  been 

other  town  priTil^^.    2  Dane,  699.  made  of  the  fish,  any  citizen  may  take 

In  Massachusetts,  the  legislature  may  them,  not  trespassing  on  others'  land, 
nnonestionably  regulate  the  taking  of  fish  But  any  town  a^joinmg  a  river  may  ap- 
witiiin  the  State,  and  obU^  all  the  dtisens  propriate  Uie  fish  taken  within  its  limits, 
to  conform  to  the  r^snilations,  by  infiicting  and,  in  order  to  give  the  town  on  the  op- 
penalties.  This  ri^t  has  be^  so  lonff  posite  side  the  same  right,  the  limits  must 
used,  and  so  beneficiidly  for  the  public  and  not  include  tide-waters,  but  the  shores  on 
the  towns,  that  it  ought  not  now  to  be  which  the  fish  are  drawn  and  placed,  when 
called  in  question,  mihout  it»  great  con-  they  may  be  said  to  be  taken.  If  taktn, 
fusion  would  take  place  in  the  use  of  the  when  caught  swimming,  a  conflict  of  rights 
priyilege,  and  probably  the  priyil^  itself  must  arise.  And  where  the  channel  is  not 
would  soon  cease,  by  the  destruction  of  the  ffranted,  fish  swimming  there,  out  of  the 
flsh.  One  of  the  earliest,  and,  it  seems,  umits  of  any  town,  would  not  be  subject 
the  most  frequently  occurriog  subjects  of  to  appropriation.  Where  towns  hayq  spe- 
lenslation,  has  been  that  of  the  fisheries,  cificatiy  regulated  the  right  of  fishery  with- 
T%ovgh  a  source  of  profit  and  support  to  in  their  limits,  the  place  of  fishing  is  al- 
mnltitudes  of  people,  it  was  founa  also  to  wajrs  understood  to  be  that  part  of  the 
he  a  firuitftd  source  of  disorder  and  oonten-  shore  used  for  employing  seines  and  nets, 
tion,  both  between  indiyiduals  and  towns,  or  other  engines,  and  for  bringing  the  fish 
who  became  owners  of  dwbsjiks of  riyers.  to  land;  and  not  any  part  of  the  tide- 
It  has  been  aigued  that  the  legislature  had  waters  in  which  they  were  swimming. 
no  constitutional  right  to  diyest  the  fishery,  Coolidge  v.  Williams,  4  Mass.  144, 145. 
in  riyers  not  nay]ffaDle,firom  the  proprietors  A  statute  imposed  a  penalty  on  such 
of  the  banks,  and  yest  the  franchise  in  the  persons  as  should  take  fisn  within  the  town 
town.  Upon  the  principles  of  Ihe  English  of  A,  unless  authorized  by  said  town, 
common  taw,  the  argument  is  well  founded;  The  defendant  caught  fish  with  a  seine 
but  the  constant  course  of  legislation  here,  in  Chailes  River,  at  a  place  where  the 
from  the  first  settlement  of  the  country,  town  of  A  was  on  the  north,  and  the  town 
has  analified  this  right,  by  subjecting  it  to  of  B  on  the  south  side,  putting  in  the  seine 
leeislataye  control.  Bumham  v,  Webster,  on  the  B  side,  extending  it  across  the  river 
5  jfass.  269 :  Nickerson  o.  Brackett,  10  over  the  fiats  on  the  A  side,  and  drawing 
Mass.  216 ;  Com.  v.  Chapin,  5  Pick.  203,  it  on  shore  on  the  B  side,  with  the  ilsh  in 
204 ;  Vinton  v.  Welsh,  9  Pick.  91,  92.  it.    Higher  up  the  river,  A  lies  on  both 

So  it  is  said,  in  Maine,  that  the  legisla-  sides  of  it,  where  there  was  a  convenient 

tnre  had  an  undoubted  right  to  put  in  place  for  the  fishery,  called  the  A  fishery, 

common  that  which  in  En^and  is  private  and  where  the  inhabitants  of  A  were  used 

property.    8  Fairf.  229.    (See  p.  265.)  to  fish,  and  not  elsewhere.     The  fishery 

It  is  suggested,  as  a  doubtftil  point,  carried  on  by  the  defendant  in  B  was  an 

whether  thelegislature  may  provide  for  tihe  accustomed  nshery  for  the  inhabitants  of 

removal  of  natural  obstructions,  or  the  B.    Held,  independentiy  of  the  statute,  the 

erection  of  artificial  facilities,  in  the  bed  defendant  had  a  dear  right  thus  to  take 

of  a  stream,  for  the  ascent  of  fish,  and  the  fish ;  that  the  act  was  designed  to  enable 

creation  of  a  fishery,  where  they  could  not  the  town  of  A  to  regulate  its  own  rights 

otherwise  pass,  without  the  consent  of,  and  then  snbsistihg,  and  not  to  grant  any  new 

a  compensation  to,  the  riparian  proprietor,  ones ;  and,  therefore,  as  it  must  be  con- 

Bnt  the  Inislature  may  regulate  streams,  strued  stricUy,  applied  only  to  the  fishery 

in  which  uewives  and  certain  other  fish  at  the  place  where  A  lay  on  both  sides  of 

have  been  accustomed  to  ascend.    And  no  the  river,  and  not  where  the  defendant  had 

individual  can  prescribe  against  this  public  taken  fisn.    Coolidge  v.  Williams,  4  Mass. 

ri^t    Cottrill  V.  Myrick,  3  Fairf.  222.  140. 

In  Massachusetts,  towns  adjoining,  or  In  New  York,  it  is  held,  that  a  patent  to 

extending  across  a  navigable  river,  may  the  inhabitants  of  a  town  may  include  an 

own  the  soil  of  the  flats,  and  even  of  the  exclusive  right  of  fishery  in  the  waters 

channel,  by  virtue  of  a  grant  from  the  within  its  limito.    And  such  right  becomes 

government ;  but  the  property  in  the  fish,  part  of  the  common  property  of  the  town, 

and  also  of  all  tide-waters,  is  in  the  public,  subject  to  municipal  regulation.    It  must. 

But  it  seems  to  be  a  part  of  the  common  however,  be  so  used  as  not  to  annoy  the 

law  of  the  State,  that  the  town  may  ap-  passage  of  slups  or  boats,  and  is  sntject 
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to  the  laws  of  the  State  for  the  oonsetra-  made  the  law  m  that  riYer  rery 

tion  of  fish  or  fiy.     Rogers  v.  Jones,  1  from  the  poaitioiifi  decided  in  that 

Wend.  287.  The  case  of  Shmnk  v.  Schuylkill,  &c. 

In  the  same  State,  a  statute  required  the  was  decided  under  lita  following  circom- 

owners  of  mills  or  other  dams,  across  any  stances :  When  the  Delaware  was  dedaied 

river  or  creek  running  into  the  lakes,  so  as  a  navigable  stream  and  i>ublic  highway, 

00  obstruct  the  usual  course  of  salmon  in  this  declaration  gave  certain  rights  to  ul 
ascending  them,  to  make  slopes  in  their  persons  navigating  it,  and  ledPt  in  the  State 
dams  over  which  the  fish  might  pass,  the  power  to  regelate  and  improve  the 
Held,  the  act  impliedly  excepted  streams  navigation  at  pleasure.  They  according^ 
not  navigable,  which  had  been  without  prohibited  the  erection  of  dama^&c.,  in  tile 
reservation  granted  by  the  State,  or,  so  far  Schuylkill  (Delaware  ?),  and  subsejiaently 
as  it  applied  to  such  streams,  was  uncon-  passed  a  law  to  improve'  the  naTigation, 
stitutional  and  void,  as  impairing  the  obli-  and  render  the  stream  generally  and  per- 
gation  of  a  contract;  and  that  the  owner  manently  useful.  Tins  law  was  com- 
of  such  a  stream  was  not  indictable  for  plained  of  as  an  injuiy  to  Shrunk's  fish- 
damming  it  near  the  moutiL  either  at  com-  eiy.  It  was  deddea  tmit  the  State  might, 
mon  law  or  under  the  act  Feople  v.  Piatt,  though  -an  individual  could  not,  improve 
17  Jofaa.  195.  the  navigation,  even  to  the  damage  of  an 

In  the  same  State,  however,  it  is  said,  owner  of  the  bank.  Hart  v.  Hill,  1  Whart 

the  legislature  have  confessedly  the  right  135-^6. 

of  rfgnlating  tl»  taking  of  fish  in  private  In  a  recent  case,  in  the  same  State,  refiuv 

rivers,  and  do  every  year  pass  laws  &r  that  ence  was  made  to  a  series  of  andent  sta^ 

purpose,  as  to  rivors  not  navigable  in  an^  utes  r^^ating  the  fisheries,  and  to  on 

sense,  and  which  are,  unquestionably,  pn-  agreement^  m^e  in  1783,  between  Penn- 

▼ate  property.    Hooker  v.  Cummiqgs,  20  sylvania  and  New  Jersey,  providing  that 

John.  101.    ^See  sect  20,  n.)  each  State  should  regulate  and  ffuiud  the 

In  Pennsylvania,  it  is  held,  that  the  fisheries  on  the  Ddaware,  and  prevent 

large  rivers  m  that  State,  such  as  the  D^la-  their  beine  interrupted  bv  vessels,  "  or  by 

ware  and  Susquehanna,  are  to  be  deemed  persons  fishing  under  a  claim  of  common 

namgabh,  with  respect  to  the  public  right  right; "  and  me  conclusion  was  drawn  hj 

of  filshety,  above  the  ebb  and  flow  of  the  the  court,  that  these  public  acts  are  predi- 

tide.  It  seems  the  same  doctrine  is  adopted  eated  upon  the  idea  of  tqtarate  Jmaia 

in  South  Carolina.    In  North  Carolina  it  pimiously  existing.    The  same  inference 

is  held,  tiiat  no  general  or  exclusive  right  is  confinned  by  a  statute  of  both  States, 

of  fishery  exists  in  navigable  voaten;  and  passed  in  1809,  prohibiting  any  person 

these  are  held  to  be  such,  as  afibrd  a  com-  flmn  dwowing  out  a  net  aSove^  or  draw- 

mon  passage  for  sea  vessels.     Carson  v,  izig  it  in,  or  even  letting  it  swing  bdow 

Blazer,  2  Bin.  475 ;  Shmnk  v.  President^  his  own  line,  on  land,    ao  man  can  be 

&c,  14  S.  &  R.  71 ;  Cates  v.  Wadlington,  interrupted  in  his  fishery  opposite  his  own 

1  McCord,  580 ;  Collins  v.  Benbury,  3  land.  The  act  further  recognizes,  that  a 
Iredell,  277.  fishery  may  belong  to  the  owner  of  the 

The  cases  in  Pennsvlvania,  in  which  this  shore,  or  to  some  one  else,  or  to  a  com- 

doctrine  was  established,  have  been  fireely  pany,  who  give  bond  to  conform  to  the 

criticised,  and  must  be  considered  as  to  law.    lb.  124. 

some  extent  overruled,  by  subsequent  do-  The  public  right  of  fisherv  in  navigable 

dsions.  waters  does  not  give  a  right  to  enter  or 

In  the  case  of  Carson  o.  Blazer  (2  Binn.  draw  a  seine  upon  private  lands,  for  the 

475),  only  two  of  the  judges  gave  opinions  purpose  of  taking  fisn.    So  the  public  have 

upon  the  point  decided ;  and  they  admit  no  right  to  go  upon  a  rock  owned  by  an 

the  common  law  right  in  favor  of  the  pro-  individual,  in  navigable  water,  for  the  pur- 

prietor  of  the  ba& ;  but  they  supposed  pose  of  fishing.    £ay  v.  King,  5  Day,  72 ; 

that  tills  part  of  the  common  law  had  not  14  S.  &  R.  9. 

been  adopted,  as  it  was  not  deemed  proper  B}r  tiie  erection  of  Fairmount  dam,  in 

in  that  State.     They  placed  great  stress  the  river  SchnylkiU,  a  rock  just  below  tiw 

too  on  sevend  acts  of  assembly,  declaring  dam,  formerly  private  property,  and  above 

the  Susquehanna  to'  be  a  highway,  and  low-water  mark,  became  surrounded  by 

regulating  the  fisheries,  which  they  held  water,  and  dir  only  at  and  about  low  tide, 

to  be  incompatible  with  the  common  law  Held,  it  still  belonged  to  the  former  ovmer, 

right     Hooker  v,  Cummings,  20  John,  and  all  persons  had  not  a  right  to  stand 

100.  there  and  fish  with  hoop  nets.    Com.  v. 

When  Carson  v.  Blazer  was  tried,  no  Shaw,  14  S.  &  R.  9. 

law  to  regulate  fisheries  in  the  Susone-  A  Massachusetts  colony  law  of  1646, 

hanna  had  been  enacted.    Several  will  be  reciting  that  foreign  fishermen  had  been 

fennd  liiiee,  tiie  provisions  in  which  have  accostomed  to  use  muettled  harbon  and 
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plaeei,  and  to  take  wood  and  timber  at  eries,  even  in  riyen  not  naTi^able.    One 

their  pleasure,  forbids  fishermen  to  enter  of  the  questions  proposed  by  Sir.  Griffith, 

on  lands  granted  to  any  town  or  person  in  compiling  his  yalnable  Lava  Register, 

or  to  take  wood,  &c,  there,  without  leave,  was,  whether  an  owner  of  land,  upon  a 

unless  employed  by  an  inhabitant,  &c.  river  n^ere  the  tidejhwe,  has  a  seyerd  fish- 

a  Dane,  707-8.  ery  in  ftont  of  his  land.    The  same  ques- 

Bnt,  on  the  other  hand,  it  has  been  held,  tion,  in  relation  to  Jn^-waier  etreame, 
that  though  the  eea'Shore,  between  high  would  probably  have  elicited  equally  im- 
and  low-water  marks,  be  owned  by  an  in-  portant  information.  See,  for  various  reg- 
dividual  under  a  grant,  the  public  still  have  ulations  of  fisheries,  3  Brev.  Dig.  129-^ ; 
a  right  to  cross  itlbr  the  purpose  of  fishing,  I  Ey.  K.  L.  724;  Maine  Sts.  1838,  508; 
or  even  to  dig  shell-flsh  upon  the  shore  1887,  401 ;  Rov  Sts.  305;  Con.  St.  2^6-  ' 
itself;  unless  the  owner  can  show  an  ex-  41-2-7-8;  1842,48-50;  1845,41-2;  1838, 
elusive  title,  by  prescription.  These  decis-  26 ;  1  N.  Y.  Bev.  Sts.  687-8 ;  2  N.  J.  L. 
ions,  however,  have  beoi  doubted.  Bagott  156>7 ;  St  1845,  85 ;  Elmer's  Dig.  205 ; 
V.  Orr,  2  Bos.  &  P.  472 ;  Peck  v.  Lock-  Dela.  St.  274, 552 ;  lb.  1843,465-6 ;  Mar- 
wood,  5  Day,  22 ;  Blundell  p.  Catterall,  5  din  v.  Waddell,  16  Pet  367 ;  2  Vir.  Bev. 
B.  &  A.  268 ;  3  Kent,  416,  n.  C.  230,  31 1,  341 ;  Code,  525 ;  St  1840-1, 

90;  3  Brev.  120, «  teq.;  S.  C.  St  1827, 

The  statntory.provisions  in  the  several  p.  79.  For  the  mutual  privileges  of  the 
States,  in  relation  to  fishery,  in  addition  States  of  New  York  ana  New  Jersey,  in 
to  those  already  incidentaUv  referred  to.  relation  to  fisheiy,  see  N.  Y.  L.  1834, 10. 
are  vei^  numerous.  Much  the  lai^per  por-  For  the  compact  between  Pennsylvania 
Uon  ot  them,  however,  are  local  m  tneir  and  New  Jersey,  as  to  fisheiy  in  the  Del- 
application,  and  acts  of  this  description  do  aware,  see  1  N.  J.  L.  57.  As  tO  other 
not  properly  find  a  plaee  in  the  present  provisions  on  the  same  subject,  see  N.  J. 
work.  From  the  general  tenor  of  the  laws  St  1845,152;  1  N.  C.  Bev.  St  535-6; 
in  the  diffsrent  States,  it  would  seem  quite  St  1844-a,  62 ;  Aik.  Dig.  442 ;  IGch.  L. 
tdear  that  Massadiusetts  is  not  peculiar  in  475. 
exercising  legislative  control  over  the  fish- 
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CHAPTER  LXXIV. 


TITLB  TO  BEAL  PBOPEBTT. 


5.  Definition  of  tide. 

8.  8tamordeg;ree8— posaession. 
4.  Rignt  of  poBsession — entry. 

6.  AffparaU  and  actucd  right 


.  8.  Lon  of  right  of  poeMSsion— ri^of 

10.  Complete  title. 

11.  Remmer. 


§  1.  Havino  considered  the  several  kinds  of  real  property,  and 
the  estates  or  interests  that  may  be  owned  therein ;  we  now  pro- 
ceed to  treat  of  the  title  to  snch  property,  and  the  modes  of  acquir- 
ing or  losing  that  title. 

§  2.  Lord  Coke  defines  a  title  as  ^^ju9ta  causa  poisidendi  id  quod 
nostrum  estJ**  In  other  words,  it  is  the  means  whereby  the  owner 
of  lands  hath  the  just  possession  of  his  property.^ 

§  3.  There  are  severarstages  or  degrees  of  title  to  real  property. 
The  first,  is  mere  occupancy  or  possession.  Without  this,  on  the 
one  hand,  no  title  is  complete  or  perfect ;  while,  on  the  other  hand, 
possession  alone  is  sufficient  to  give  a  primd  facie  good  title.  Thus, 
if  an  owner  of  land  is  disseised,  or  turned  out  of  possession  wrong- 
fully ;  although  the  disseisor  gains  a  mere  naked  possession,  which 
the  owner  may  at  any  time  defeat  by  entry,  yet  until  such  entry  is 
made  the  disseisor  has  sl  primd  facie  good  title,  (a) 

§  4.  The  next  step  to  a  perfect  title  is  jus  possesstonis,  the  rigU 

1  Co.  Lit  845  b. 

(a)  Where  a  son  goes  into  possession  of  mast  be  consistent  with  nnqualiiied  own- 

his  Other's  land  and  makes  improTements,  ership.    Colvin  v.  Warfbrd,  20  Md.  395. 

a  jnry  cannot  inftr  from  this  met  alone  a  As  to  tiie  connection  between  title  snd 

nn  by  the  fiither.    Hugus  o.  Walker,  12  possession,  see  Hughes  v»  Gnves,39  Yeno. 

Penn.  178.   In  order  that  title  may  be  ijre-  859 ;  Holley  v.  Hawley,  39  Venn.  635. 
smned  from  poesesdon^  such  poesescion 
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4^  po$9e»ii(yfu  In  the  case  supposed,  of  a  disseisin,  this  right  is  in 
the  disseisee,  while  the  possession  is  in  the  disseisor.^ 

§  5,  At  conunon  law,  where  a  party  who  had  entered  wrongfhUy 
either  conveyed  the  land  to  another  person,  or  died  and  transmitted 
it  to  his  heir,  the  rightful  owner  conld  not  regain  possession  by 
mere  entry,  but  mnst  resort  to  an  action  for  that  purpose ;  because 
the  purchaser  or  the  heir  was  presumed  to  come  in  rightfully,  and 
could  not,  therefore,  be  summarily  turned  out.  But  this  rule  has 
been  changed  by  statute,  as  will  be  seen  hereafter.'    (Ch.  75.) 

§  6.  The  right  of  possession  is  either  apparent  or  actual.  Thus, 
the  heir  of  a  disseisor,  at  common  law,  had  an  apparent  right,  be- 
cause not  subject  to  be  turned  out  by  mere  entry ;  while  the  actual 
right  was  in  the  disseisee,  who  might  enforce  it  by  a  real  action,  (a) 

§  7.  Where  an  owner  brings  his  action  to  recover  possession  of 
the  land,  within  the  time  fixed  by  the  statute  of  limitations,  he 
may  regain  it  by  judgment  of  law.  But,  if  he  neglect  to  bring 
an  action  within  that  time,  he  loses  his  right  of  possession. 

§  8.  There  still  remains,  however,  the  last  stage  or  degree  of 
AiLe^  jtM  proprietatUi  the  right  of  property.  In  this  case,  the  estate 
is  said  to  be  divested,  and  turned  to  a  mere  right —  merum  ju%  ;  to 
enforce  which,  and  regain  the  land,  no  poseesiory  action  will  lie, 
hat  ovlj  9L  writ  of  right. 

§  9.  In  some  cases,  a  conveyance,  by.  the  lawful  tenant  of  land, 
of  a  greater  estate  than  he  has  the  right  to  dispose  of,  reduces  the 
kwful  owner  to  a  mere  right  of  property.  Thus,  if  a  tenant  in 
tail  undertake  to  convey  in  fee,  the  issue,  or^  for  want  of  issue,  the 
reversioner  or  remainder-man,  after  his  death,  can  regain  the  estate 
only  by  a  writ  of  right.  The  same  rule  applies,  where  a  parson, 
seised  jure  parochice^  or  a  husband,  jure  uxorU^  undertakes  to  con- 
vey the  fee.  Either  of  the  above-named  conveyances  is  called  in 
law  a  dMeovtiniiaifice. 

§  10.  'Possession,  the  right  of  possession,  and  the  right  of  prop- 
erty, termed,  in  the  ancient  law,  ^^  juris  et  seisince  coiy'unctiof^  are 

\  Co.  Xit  S66  a.  .   ^  Ck>.  Lit  237  b,  2SS  a,  256  n ;  Lit  402. 

(a)  PoMeBrioQ  IS  fictnal,  when  there  is  is  SDch  an  appropriation  as  will  inform 

an  oocnpancy,  according  to  the  adaptation  the  yicinage  tnat  it  is  in  the  exdusiTe  ose 

of  the  land  to  use ;  constmctiye,  when  there  of  some  Imown  person.    Moixison  v.  Kel- 

is  a  paramount  tiUe;  adverse,  when  there  I7, 22  HI.  610. 
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necessary  to  constitute  a  complete  title.  The  ri^t  of  poasessioDi 
and  the  right  of  property,  are  called  ^^jw  dupUealwm^^^  or  dnA- 
droit. 

§  11.  Where  one  comes  into  possession  of  land,  having  two  titles, 
the  one  imperfect,  and  the  other  perfect,  he  shall  hold  it  by  the  lat- 
ter. Thus,  if  a  tenant  in  tail  dMContinue  the  estate  by  a  coDTey- 
ance  in  fee,  afterwards  disseise  the  discontinuee,  or  grantee,  and  die 
seised ;  his  heir  shall  hold  as  heir  in  tail  under  the  original  title, 
and  not  under  the  title  acquired  by  the  disseisin.  This  c^ration 
of  law  is  termed  a  remitter ^  and  the  heir  is  said  to  be  remitted.  Of 
course,  t^e  grantee  can  maintain  no  action  against  the  heir  for  the 
land,  as  he  might  do  if  the  latter  claimed  under  the  later  title. 
The  reason  of  thexule  is,  that,  inasmuch  as  the  heir  is  himself  in 
possession,  there  is  no  party  against  whom  he  could  maintain  an 
fu^tion  upon  his  perfect  title. 

§  12.  The  doctrine  of  remitter  is  applicable,  only  where  the  de- 
fective title  comes  to  a  party  hj  act  of  law^  such  as  descent;  not 
where  he  acquires  it  hy  purchase  or  his  own  voluntary  act,  for  this 
is  regarded  as  a  waiver  of  the  better  title.  And  the  principle  is 
of  course  inapplicable,  where  the  party  who  inherits  a  defeasible 
title  has  been  legally  barred,  by  the  act  of  his  ancestor,  of  the 
estate,  which  he  would  otherwise  have  inherited ;  as  where  a  ten- 
ant in  tail,  in  the  United  States,  has,  by  a  conveyance,  barred  the 
entailment^  (a) 

1  Go.  lit  825  a;  Lit  sect  658,  661 ;  rofib,  10  Mees.  &  W.  608;  Dimnghui  v. 
WiUiamB  v.  Conodl,  4  Jonei,  206 ;  8  Bl.  French,  4  Port.  852. 
Ckmi.  20;  Co.  Lit  849  b;  Doe  v.  Wood- 
la)  A  principle  anAlceoas  to  that  of  r«-  part  of  which  land  the  grantor  wad  in  fact 
Mttto*  was  applied  in  the  following  case.  disAeised,  such  adjoining  owner  being  then 
A,  being  disseised,  and  having  lost  his  right  in  the  occupation  of  that  part,  under  a  mis- 
of  entry,  but  not  dL  action,  entered,  and  taken  belidT  of  both  that  the  line  of  oooi- 
was  saed  bj  the  disseisor.  Hd^  he  might  pation  was  the  trae  line.  The  grantee  en- 
set  np  his  title  by  way  of  re&utter,  as  a  de-  tered,  removed  the  fence  firom  w  snppoeed 
fence.  So,  also,  in  relation  to  the  whole  to  the  true  line^and  remained  in  posMBsioa 
land,  though  he  was  originally  a  tenant  in  accordingly.  Hel<L  by  way  of  rewtter,  and 
common,  and  reoetYed  the  snaiea  of  the  to  avoid  circuity  of  action,  he  might  avail 
other  tenants,  while  disseised.  Wade  v.  himself  of  his  title,  in  defence  to  a  writ 
lindser,  6  Met  407.  of  entir  brou^t  by  the  adjoining  owner. 

Lana  conveyed  was  described  as  bound-  Cleaveland  v.  JBlagg^  4  Cosh.  76. 
iog  oa  that  cnT  an  a4ioSning  owner,  of  a  • 
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^  1.  The  general  classification  of  the  modes  of  acquiring  title 
to  real  property  is :  1,  by  descent;  2,.  by  purchase.  The  correct- 
ness of  this  division,  however,  has  been  of  late  denied,  and  the 
substitute  proposed,  of  a  division  into  title  by  purchase^  to  which 
the  act  or  agreement  of  parties  is  necessary,  and  title  by  law^  in- 
cluding not  only  descent,  but  also  escheaty  and  some  other  modes  of 
acquisition  of  a  somewhat  mixed  character.^  (a)    In  this  uncer- 

1  Co.  lit  18  b,  n.  2 ;  1  Steph.  354. 

(a)  As  to  the  distinction  between  pW'  dple  of  American  law,  when  the  title  to 

cha$e  and  descent,  and  giving  an  enlarged  Isind  fails  from  ddlect  of  heirs  or  devisees, 

signification  to  the  latter  term,  see  BicUey  it  necessarily  reverts  or  escheats  to  the  peo- 

0.  Bickley,  Law  Rep.  (£ng.)  Eq.,  October,  pie,  as  formmg  part  of  the  common  stock 

1S6Y,  p.  219,  per  Lord  Komilly,  M.  R.  to  which  the  whole  community  is  entitled 

Cmrtesy  and  dower  are  sometimes  classed  Whenever  the  owner  dies  intestate,  with- 

under  the  head  Of  title  6y  descent,    4  Kent,  out  leaving  any  inheritable  blood,  or  if  the 

373 ;  Ck>.  Lit  18  b,  and  n.  106.    With  re-  relations  whom  he  leaves  are  afiens,  the 

g«rd  to  the  title  by  escheat,  which  in  the  lands  vest  immediately  in  the  State  by  op- 

IWIish  law  is  of  strictly  ^Heb/  character,  eration  of  law.    So,  if  an  alien  comes  to 

and  of  course  has  no  existence,  precisely  the  possession  of  land  by  purchase,  the 

as  such,  in  the  United  States ;  it  may  be  State  may  daim  it  through  an  inquest  of 

euffident  to  remark,  in  the  language  of  office,  instituted  by  an  authorized  public 

Chancellor  Sent,  that,  by  a  universal  prin-  officer.    4  Kent,  423-4.    (See  ante,  Vol.  L 
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tuntj  as  to^the  most  correct  phUo$ophical  arrangement  of  the  snlh 
ject,  I  prefer  to  adopt  a  succession  of  titles,  founded  in  part  np<m 
their  respective  analogy  to  what  has  gone  before,  and  to  each  other, 
and  in  part  upon  their  comparatiye  practical  importance.  With 
reference  to  the  former  of  these  principles  of  classification,  the  tide 
to  real  property  first  in  order,  as  the  most  natural  sequence  to  the 
sulgect  of  title  in  general,  considered  in  the  last  chapter,  is  title  ly 
pre9cription  and  custom^  (a) 

§  2.  Title  to  real  property  by  preuorq^dan^  is  that  title  which 
arises  from  a  long  and  continued  possession  thereof,  and  is  founded 
upon  the  presumption  that  the  party  would  not  have  been  allowed 
by  other  claimants  to  hold  such  possession  without  a  just  and  para- 
mount right  (b)  From  modern  usage,  a  jury  may  infer  an  imme- 
morial right^  in  the  absence  of  contrary  evidence.^ 

§  3.  Prescription,  in  the  ancient  sense  of  the  word,  rests  upon 
'the  supposition  of  a  grant;  and  therefore  the  use  or  possession  oo 
which  it  is  founded  must  be  adverse^  or  of  a  nature  to  indicate  that 

1  Jenkins  V.  Hamy,  1  Cr.  M.  &  B.  877. 

ch.  a ;  in/ra,  cih.  77.)    In  case  of  escheat,        (h)  Mere  rejnOatian  of  title  is  to  be  du- 

the  land  is  still  liable  to  creditors.    Bvans  tin^oished  from   prescription.     Tide  to 

V.  Brown,  5  Beav.  114.    In  Vermont,  in  real  estate  cannot  be  acquired  in  the  fin-- 

ease  of  escheat,  the  land  may  be  claimed,  mer  mode.    Sonth,  &c.  v,  Blakeslee,  13 

by  one  entitled,  within  thirtj-seven  years.  Conn.  227.     Thus,  evidence  of  a  proTa- 

Kev.  St  299.  lent  opinion  in  the  neighborhood,  that 

Escheated  lands  may  be  conyeyed  hf  the  certain  jpremises  belonged  to  the  State,  or 

State  before  entiy.    M'Canghal  v.  Kyan,  city,  is  madmissible,  as  such  &ct  could  noi 

27  Barb.  376.  prevent  the  acquisition  of  title  tiiereto  by 

As  to  escheat  in  South  Carolina,  see  disseisin.    Casey  v.  Inlocs,  1  Gill,  430. 

Nettles  o.  Cummings,  9  Rich.  £q.  440.  So,  on  the  other  hand,  where  there  was  a 

"  Eechea^  with  us,  depends  on  positiye  continued  possession  of  land  for  fbrty-sevea 

statute,  which  makes  the  State  tne  heir  years,  though  the  party  in  possession  had, 

of  propertjT  on  defect  of  known  kiuihred.  during  that  tune,  dedarad  that  he  did  aot 

Noming  aoout  it  but  the  name  is  feudal,  believe  there  was  a  grant,  and  attempted 

Aa  to  allegiance,  it  is  indeed  due  ftom  to  procure  one  from  the  State;  held,  the 

every  citizen  to  the  State,  but  it  is  a  polit-  evidence  should  go  to  the  jury,  ^diether  a 

iod  obligation,  and  is  as  binding  on  him  grant  had  been  made,  and  that  a  grant 

who  enjoys  the  protection  of  the  Common-  could  bo  presumed.   BuUard  9.  Bariodale, 

wealA  without  owning  a  foot  of  soil,  as  11  Ired.  461.    TVadUUm,  may  be  goodevi- 

on  him  ^o  counts  his  acres  by  hundreds  denoe  of  boundaries.     Thus,  aged  men 

and  thousands.    So  also  it  is  due  to  the  may  testify  to  what  they  have  heud  said 

Federal  Government,  through  which  none  by  other  (Md  men,  since  deceased.  Woos- 

of  our  titles   have   been  derived.*'     Per  ter  v.  Butler,  13  Conn.  309.    Possessions 

Woodward,  J.    Wallace  v.  Harmstad,  44  of  ancient  date,  of  which  there  can  be  no 

Penn.  501.  living  witnesses,  and  of  which  no  written 

(a)  In  a  late  case,  the  distinction  is  reo-  evidence  can  be  presumed  to  exist,  may  be 

ognized,  between  prescription  as  founded  proved  by  hearsay,  and  otheK  evideocey 

on  immemorial  usaee,  and  any  daim  by  which  would  not  oe  admissible  to  prove 

virtue  of  statutes.    Kegina  v.  Heath,  Law  modem  fects.    Casey  v,  Islam,  1  GiB, 

Bep.  (£ng.}  March,  1866^  p.  213.  430. 
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it  is  claimed  as  a  right,  and  not  the  e£Pect  of  indulgence*  or  of  any 
compact  short  of  a  grant.  Presumptions  of  this  natnre  are  adopted 
from  the  general  infirmity  of  human  nature,  the  difficulty  of  pre* 
serving  muniments  of  title,  and  the  public  policy  of  supporting  long 
and  imintemipted  possessions.  They  are  founded  upon  the  consid- 
eration that  the  hats  are  such  as  could  not,  accordmg  to  the  ordi- 
nary course  of  human  affiurs,  occur,  unless  there  was  a  transmuta- 
tion of  title  to,  or  an  admission  of  an  existing  adve];se  tide  in,  the 
party  in  possession.^ 

§  4.  It  is  said,  every  prescription  is  agaifist  common  right? 

§  5.  A  prescription  which  deprives  the  owner  of  the  whole  in- 
terest and  profit  of  his  land  is  not  good.  Otherwise  with  one 
which  restrains  a  particular  profit  only.^ 

§  6.  PreBoriptionj  technically  so  called,  is  generally  treated  as 
esclu»vely  applicable  to  incorporeal  hereditaments,  (a)  upon  the 
ground  that  more  certain  evidence  may  be  had  of  a  title  to'  lancbi 
&c. ;  although  Bracton,  borrowing  his  doctrine  from  the  civil  law^ 
seems  to  consider  it  as  alike  effectual  with  respect  to  corporeal  and 
incorporeal  property.  (V)  And,  according  to  Littleton  and  Lord 
Coke,  there  may  be  a  tenancy  in  common  of  land  by  prescription ; 
as  where  one  and  his  ancestors,  or  they  whose  estate  he  hath  in 
one  moiety,  have  held  it  in  common  with  the  other  tenant,  who 
hath  the  other  moiety,  and  with  his  ancestors,  &c.,  time  out  of 
mind.  The  principle,  of  course,  does  not  apply  to  joint  tenants, 
on  account  of  survivorship.* 

§  7.  Neitiier  custom  nor  prescription  can  give  a  right  to  erect  a 
building  on  anotiier's  knd.  This  is  a  mark  of  titie,  and  of  exclu- 
sive  enjoyment,  which  requires  the  higher  evidence  of  corporeal 
seisin  and  inheritance.^ 

^  Oajetty  v.  Bethnne,  14  Mam.  53 ;  Ri-  *  Brae  lib.  2,  ch.  22 ;  3  Cniifle,  807-8; 

cardo.  WilUamB,  7  Wheat  109;  DoxmeU  Ang.  on  Lim.  23;  Lit.  310;  Duncan  v. 

V.  Clait,  1  Appl.  174.  Clarl:,  7  Watts,  21 7 ;  Holyoke  v.  HaskinA, 

s  London's  case,  8  Bep.  125 ;  3  Cruise,  5  Pick.  27. 

809.  •  (yortdyou  v.  Van  Brandt,  2  John. 

f  Ponsany  v.  Leader,  1  Leon.  11.  362.                          ^ 

(a)  Thus  it  ia  held  not  to  apply  to  a  courts  hare  considered  ihat4i  jury  are  war- 
right  to  the  use  of  a  saw-mill  ere(Sted  on  ranted  in  presuming  anything  in  support 
another's  land.  Ferris  v.  Brown,  3  Barb,  of  the  future  quiet  of  a  long  possesion. 
105.  Ang.  on  Lnn.  29. 

(6)  There  are  many  instances  in  which 
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§  8.  In  this  conntrjr,  the  doctrine  of  Bracton,  tihat  a  grant  of 
lancb^  as  well  as  incorporeal  hereditaments,  rnkj  be  presnmed, 
seems  to  have  been  generally  adopted*  (a)  It  is  said  by  Judge 
Stoxy,  that  a  grant  of  land  may  as  well  be  presumed  as  a  grant  of 
a  fishery,  or  of  common,  or  of  a  way ;  and,  where  the  other  cir- 
cumstances are  very  cogent  and  full,  there  is  no  absolute  bar 
against  the^  presumption  of  a  grant,  within  a  period  short  <^  the 
statute  of  limitations.^  So,  in  Massachusetts,  where  husband  and 
wife  joined  in  a  deed  of  her  land,  but  the  deed  contained  no  wordi 
of  conveyance  by  her ;  and  the  grantee  and  his  assigns  were  in 
possession  fifty  years,  and  the  wife  and  her  children  lived  in  the 
inunediate  vicinity :  it  was  held,  that  the  jury  might  presume  a  grant 
firom  the  wife  to  the  husband,  previous  to  his  conveyance.  So,  in 
the  same  State,  it  is  held,  that  an  adverse  possession  for  twenty  years 
or  more  warrants  the  presumption  of  a  deed,  and  of  the  doing  of  all 
acts  necessary  to  ^ve  it  effect.^  So,  in  Pennsylvania,  a  boundary 
line  acquiesced  in  for  thirty  years,  without  firaud,  is  conclusive  of 
the  title.'  So  it  has  been  held  in  Maryland,  that,  although  the  law 
requires  deeds  to  be  recorded,  yet,  for  the  purpose  of  quieting  pos- 
session upon  proper  foundations,  the  court  will  direct  the  jury  to 
presume  the  existence  of  a  deed.^  And  a  grant  will  be  presumed, 
where  there  has  been  an  actual,  adverse,  exclusive,  and  continuous 
possession,  under  a  claim  of  title,  for  twenty  years ;  and  it  is  not 
necessary  tliat  the  jury,  in  their  consciences,  should  believe  in  the 
actual  execution  of  any  such  grant.^  So,  in  Ohio,  after  possession 
for  twenty  years,  in  Kentucky  for  thirty  years,  in  case  of  a  clear 

I  Ricardv.Wi]Iiaiiui,7Wbeatl09,110.  Evans,  I  Const.  79;  King  v.  Little,  I 

>  Melvin  v.  Fropr's,  ftc,  16  Pick.  137 ;  CoAh.  486;  Metcalf  v.  Van  Benthuysen,  S 

Propr's,  Ac  v.  Bullard,  2  Met.  363.    See,  Comat.  434 ;  Baird  p.  Wolfe,  4  Moll  549 ; 

also,  Scales  v,  Cockrill,  3  Head,  432  (lelat-  Fanntberry  v,  Henderson,  12  B.  Mom  447 ; 

ing  to  a  grant  from  the  State) ;  Ryder  v,  Blake  v.  Davis,  20  Ohio,  231 ;  Doe  o.  Etr 

Hathaway,  21  Pick.  298  ;  Valentine  v.  Pi-  lava,  11  Ala.  1028. 

per,  22,  85  ;  White  v.  Loring,  24,  819 ;  8  Chew  v,  Morton,  10  Watts,  321. 

Amocko.  Holinan,3  Strubb.  122;  Den  v.  *  Burke  v.  Negro,  &c.,  6  G.  &  John. 

Molfbrd,  1  New  Jersey,  500 ;  Stockdole  v,  141. 

Young,  3  Strobh.  501,  n.;  Brackett  v,  •  Casey  v.  Inloes,  1  Gill,  430. 

(a)  Where  numerous  leading  facts  point  the  title,  in  all  parts  of  the  tract,  cannot 

to  tms  conclusion,  it  will  be  presumea  that  now  be  splBcificfUly  shown.    And  redtala 

every  part  of  a  laige  tract  of  land  (an  old  in  die  deed,  consistent  with  other  evidence^ 

manor)  divided  into  several  parts,  has  been  may  be  used  as  proof  against  penona  not 

held  under  an  ancient  deed  (of  1785)  from  parties  to  the  deed,  and  who  climn  no  right 

the  date  of  thie  deed,  though  every  link  of  under  it.    Deeiy  c.  Ciay,  5  Wall,  799. 
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equitable  claim,  a  deed  will  be  presumed.  But  the  aoknowledg- 
ment  of  a  deed  cannot  be.^  So  it  has  been  held  in  New  York, 
that,  where  A  dies  in  possession  of  land,  to  which  possession  his 
heirs  succeed,  and  retain  it  over  eighteen  years,  a  purchase  by  A 
may  be  presumed.  Also,  that,  where  an  order  of  the  council  of 
the  colony  is  proved,  for  the  survey  of  a  lot  as  allotted  to  B,  and  a 
survey,  but  no  patent,  on  record ;  such  patent  to  B,  and  a  deed  from 
him  to  A,  shall  be  presumed.^  So,  where  a  person  entered  upon 
land  under  a  contract  to  purchase,  and  continued  in  possession  over 
thirty  years,  daimuig  as  'owner ;  held,  a  deed  in  fee  from  the  origi- 
nal vendor,  or  from  one  succeeding  to  his  rights,  might  be  pre- 
sumed. And  the  same  presumption  would  arise,  it  seems,  after 
twenty  years.'  So,  in  Alabama,  twenty  years'  possession,  under 
claim  of  title,  raises  the  presumption  of  a  grant*  So,  in  Maine,  a 
'grant  of  wild  land,  unoccupied,  has  been  presumed,  after  seventy 
years'  adverse  claim,  where  the  claimant  had  been  taxed  as  owner, 
and  held  offices  in  the  corporation  of  proprietors.*  So,  in  South 
Gardina,  the  defendant,  in  an  action  of  trespass  to  try  title,  clumed 
the  land  under  a  release  to  A  from  the  original  grantee,  made  in 
1799,  also  a  release  from  the  heirs  of  A  to  B  in  1806.  It  ap* 
peared  that  there  was  a  continuous  possession  under  A's  title  from 
1799,  and  the  defendant  had  actual  possession  of  part  of  the  tract, 
claiming  the  whole,  from  1819,  nearly  thirty  years  before  the  trial 
Held,  the  time  was  sufficient  to  raise  the  prelmmption  of  a  deed,  or 
other  intermediate  convevances  of  the  title  of  A  and  B  to  the  de- 
fendant.®  But  a  deed  cannot  be  presumed  from  long,  continued 
possession,  and  payment  of  the  purchase  money,  in  &vor  of  a  ten- 
ant who  has  expressly  admitted  the  contrary.^  And  though  a  grant 
may  be  presumed,  where  a  person  claiming  to  be  owner  has  been 
in  possession  of  the  lands  for  twenty  years,  this  presumption  may 
be  repelled,  by  whatever  would  rebut  the  &ct  of  an  adverse  posses* 
sion  under  the  statute  of  limitations.^  And,  if  the  party  in  pos- 
session have  no  paper  title  defining  his  boundaries,  his  possession 

1  Gonreir  v.  Graham,  1  Ohio,  849.   (But  *  Stodder  v.  Powell,  1  Stew.  287. 

see  5, 456.)   Berthelemj  v.  Johnson,  3  B.  »  Farrar  v.  MerriJl,  1  Greenl.  17. 

Mom.  92 ;  Roads  v.  Svmmes,  1  Ohio,  816.  •  Gray  v.  Bates,  8  Strobh.  493. 

«  Jackson  v,  McCall,  10  John.  877.  »  Roxbury  v.  Huston,  87  Maine,  42. 

•  Malttnmer  v.  Dimmick,  4  Barb.  566.  >  Brock  v.  Bmchett,  2  Swan,  27. 
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will  be  limited  to  his  actaal  occupation  or  endosmes,  and  not  be 
extended  by  marked  lines  merely.  The  same  role  applieSi  in  sock 
peases,  as  that  which  goyems  in  the  case  of  a  statatoiy  adverse 
possession.^  (a) 

§  9.  The  practical  importance  of  the  question  above  refisrred  to 
is  much  diminished  bj  the  fret,  that  both  in  England^  and  in  all  the 
United  States,  it  is  provided  bj  express  statutes,  that  the  miinter- 
rupted  possession  of  land  for  a  certain  period  shall  confer  an  abso* 
lute  title  thereto ;  or,  in  other  words,  that,  after  tiie  lapse  of  such 
period,  no  adverse  claimant  shall  have  any  right  of  entiy  or  of  ac- 
tion to  regain  the  land.  Upon  this  ground,  it  is  said,  there  are  two 
kinds  of  prescription  in  the  English  law ;  the  one  at  common  ]aw» 
arising  from  immemarial  usage j  and  called  a  paritivepreseription; 
the  other,  founded  upon  express  statutes  of  timUation,  and  called 
negative.  The  latter  of  these  subjects  will  be  considered  in  the 
next  chapter.' 

§  10.  A  mode  of  acquiring  tide  veiy  nearly  allied  to  the  tide  by 
prescription,  is  eiut&m.  The  principles  which  govern  these  two 
tides  are,  in  general,  the  same ;  diough  there  would  seem  to  be  no 
doubt,  that  the  latter  is  exclusively  applicable  to  incorporeal  heredit- 
aments. (() 

§  11.  It  is  held,  that  no  custom  can  be  recognized  as  having 
grown  up  in  this  country,  the  effect  of  which  is  to  supersede  the 
common  law.^ 

.  §  12.  The  distinction  between  prescription  and  custom  is  said  to 
be,  that  custom  is  a  heal  usage,  (e)  not  annexed  to  the  person ;  as, 

^  Collins  o.  mpsfaire,  2  Swan,  109.  *  Winder  o.  Blake,  4  Jones,  83S. 

>  3  Cnuse,  807.  •See Lewis  v.  Carstairs, 
5  Watt9  9t  S.  205. 

(a)  It  is  a  case  somewhat  analogous  to  particular  district,  to  p^  a  gate,  free  of 

the  presumption  of  a  grant,  where  a  chum-  toll.  Panton,  &c.  v.  Bishop,  11  Yerm.  198. 

ant  has  stood  b j  and  seen  improvements  Common  escamples  of  claims  ImauUmt 

made  upon  the  land  hy  another.    In  such  in  England,  are  warming  crept  (Wig^ee- 

case,  the  former  is  ettajpped  in  eqmty  to  as-  worth  c.  Dallison,  1  Doug.  201 ;  Beavan  v. 

sert  a  title.    Higinbotham  v.  Burnet,  5  Delahay,  1  H.  Bl.  b);deomna  (Steel  v. 

Johik,  Cha.  184.    See  Ettoppd.  Houghton,  1  H.  BL  61 ;  Wortledge  v,  Man- 

(6)  See  Wallace  V.  Morgan,  23  Ind.  399;  ning,  lb.  53,  n.;  Bex  v.  Piice»  4  Bur. 

Muls  9.  Mayor,  &&,  Law  £q>.  (Eng.)  July,  1925)  \jiaifviig  at  garnet  (Fitch  v.  Bawlisg* 

1867,  p.  475 ;  Buckle  v.  Enoop,  Law  Bep.  2  H.  Bl.  393) ;  erecting  booths  at  iaim 

(Enff.)  March,  1867,  p.  124.  (Tyson  v.  Smith,  9  Ad.  &  £U.  401) ;  m^ 

(cj  A  nght  may  be  claimed  bj  pretaip'  ods  of  taking  down  buildings  in  a  d^ 

tiofi,  for  in^vidnals,  or  the  iohabitants  or  a  (Bradlee  v.  &?emor8»  Ac,  2  DowL  F.  C. 
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for  instance,  for  all  the  tenants  of  a  manor  to  have  common  of 
pasture ;  while  prescription  is  alwajrs  annexed  to  a  particular  per- 
son. An  easement  is  said  to  be  a  service  or  convenience  that  om 
neighbor  hath  of  another^  and  may  be  claimed  b j  prescription  ;  but 
a  Tmdtitude  of  persons  cannot  prescribe  for  an  easement,  though 
they  may  plead  a  custom.^ 

§  18.  A  custom  to  take  a  profit  in  dlieno  edo  is  bad.  Such  right 
can  be  claimed  only  by  prescription,  if  at  all.  Thus  a  custom,  for 
the  inhabitant  landholders  of  a  parish  to  dig  or  take,  from  closes 
adjoining  the  sea-shore,  sand  drifted,  to  them  from  the  shore,  is 
void ;  1.  Because,  the  sand  becoming  part  of  the  soil,  it  is  a  cus- 
tom to  take  profits  tn  alieno  solo  ;  2.  Because  of  uncertain^,  the 
sand  not  being  distinguishable  from  the  soil.  So  a  custom  for  all 
the  citizens  of  the  State  to  take  sea-weed  thrown  upon  the  shore.'  (a) 
So  a  right  to  store  lumber  is  a  profit  in  another* s  soil,  that  must  be 
prescribed  for  in  a  que  estate,  (li)  and  cannot  be  claimed  by  cus- 
tom.^ So  a  claim  of  a  right  to  pile  and  deposit  wood,  &c.,  upon 
another's  land,  at  pleasure,  is  a  daim  of  an  interest  or  profit  in  the 
soil.*  (c) 

§  14.  The  same  evidence  does  not  authorize  the  finding  of  a  cus- 
tomary right  in  all  the  occupiers  within  a  district,  and  a  prescriptive 

1  2  John.  362;  Ck).  Lh.  118  b;  4  Rep.    Kenjon  v.  Nichols,  1  R.  L  106.     See 
81 :  3  Cruise,  309.  Fletcher  v.  Sukell,  2,  267. 

>  Blewitt  V,  Treeonning,  5  Ney.  &  Man.        '  Ackerman  v,  Shelp,  3  Halst  130 ;  6 
234;  QiJmBtead  v.  Marlowe,  4  T.  B.  717 ;    Co.  59  b. 

*  Littlefield  v.  Maxwell,  31  Hame,  134. 

164) ;  taking  stones  from  a  beach  to  repair  them  off  the  manor,  iseood  in  law.   Salis^ 

the  Idghwaj.  (Clowes  o.  Beck,  7  £ng.  L.  bury  v.  Gladstone,  6  ^irl.  &  Nor.  123. 

&  £q.  42.)  A  custom  is  not  ralid  to  have  a  bay- 

'Wnere  a  lease  of  fanning  lands  for  one  window  over  land  of  another.  Codman  t^. 

year  is  silent  in  regard  to  the  away-^^g  Evans,  5  Allen,  308. 

crop,  the  tenant  has  a  right  to  take  it,  on  A  custom  is  bad,  for  the  inhaMtants  of  a 

proof  of  a  local  custom  authorizing  it  parish  to  exercise  and  train  horses  at  all 

Poster  V.  Robinson,  6  Ohio,  (N.  S.)  90.  seasonable  times  of  the  year  at  a  place  out 

But  the  rule  of  law,  as  to  importing  into  of  the  parish.    Somerby  v.  Coleman,  Law 

the  terms  of  a  tenancy  the  ''custom  of  the  Rep.  (Eng.)  February,  1867,  p.  95. 

country,"  does  not  admit  of  evidence  of  the  (a"^  The  right  to  take  sea-weed  may  be 

usage  of  a  particular  estate  or  the  property  acquired  by  prescription.     3^1  v,  Lrord, 

of  a  particular  individual,  however  exten-  48  Maine,  83. 

eive  it  may  be,  it  not  being  shown  that  the  (6)  See  sect  13. 

tenant  was  aware  of  it     Womersley  v,  (c)  A  right  in  the  occupant  of  an  an- 

Dally,  40  En£.  L.  &  Eq.  488.  dent  messuage,  to  water  his  cattle  at  a 

A  custom  m  a  manor,  that  copyholders  pond,  and  ti^e  the  water  for  domestic 

of  inheritance  may,  without  license  from  uses,  is  an  easement,  not  a  profit  a  prendre 

the  lord  of  the  manor,  dig  and  get  clay  in  another's  soiL    Manning  o.  Wasdale,  5 

from  their  copyhold  tensments,  for  the  Ad.  &  Ell.  758.    See  Bailey  o.  Appleyard, 

poipoia  of  mfldoog  bricks  to  be  sold  bj  8  Ad.  &  £11. 161. 
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right  to  the  same  thing  in  respect  to  a  particular  estate  within  the 
district.  A  custom  for  aU  the  inhabUants  of  a  parish  to  jUaj  at 
games,  &c«,  in  the  close  of  A*  at  all  seasonable  times,  i8|;ood.  But 
not  a  custom  for  all  persons  far  the  time  being  in  ioid  paariah.^  So 
an  arerment  of  a  lost  grant  from  the  owner  of  a  beach  to  a  town, 
to  the  use  of  its  inhabitants,  to  take  sea-weed  for  manuring  their 
lands,  is  not  sustained  by  evidence  that  individual  inhabitants  had 
been  accustomed,  firom  an  earlj  period,  to  take  sea- weed  for  such 
purpose.* 

§  15.  If  the  existence  of  a  custom  at  a  distant  time  is  shown^ 
and  there  is  no  proof  of  its  non-existence  at  any  certain  tiaie,  a 
juiy  may  infer  that  it  went  back  to  the  reign  of  Richard  L,  or  tiut 
time  of  legal  memory.'    (See  sect  22.) 

§  16.  It  is  not  an  unreasonable  custom,  that  a  tenant,  who  is 
bound  to  use  and  cultivate  his  farm  according  to  the  rules  of  good 
husbandry  and  the  custom  of  the  country,  should  be  entitled,  on 
quitting  the  fiirm,  to  charge  his  landlord  with  a  certain  portion  of 
the  expense  of  necessary  drainage,  done  without  his  landlord's  con^ 
sent  or  knowledge.^  (a)  So  a  custom  of  a  particular  place,  for  the 
owner  of  a  lot  of  land,  after  giving  notice  to  the  owner  of  an 
adjoining  lot  to  build  his  half  of  a  partition  fence,  and  his  refiisal  to 
do  so,  to  build  the  whole,  and  hold  the  party  reftising  for  his  share 
of  the  expense,  is  a  reasonable  and  just  custom,  and  may  be 
enforced,*  (6) 

1  Blewitt  V.  Tre^nning,  5  Nev.  &  M.  '  Lenckhart  v.  Cooper,  7  Car.  &  P.  11%, 

306 ;  FUdt  ir.  Bawling,  2  H.  Bl.  393 ;  *  Monaley  v.  Ladlam,  9  Eng.  L.  &  E^ 

Fitcb  r.  Htch,  2  Esp.  543.  119. 

*  Sale  r.  Ptatt,  19  Pick.  191.  •  Knox  v.  Artman,  3  Bich.  S83. 

(a)  Where  parol  endenoe  W8B  ofiered  to  large  mounds  and  banks  of  eartih  and  nib> 
proTO  a  custom  of  a  place,  by  which  aU  hish  in  and  upon  other  parts  of  the  lands^ 
leases  esroired  at  a  certain  time ;  held,  the  so  as  therobj  permanentlj  to  alter,  dam- 
lease  itself  mast  first  be  prored,  and  then  age,  &c.,  the  sni&oe  of  tlie  lands.  Pica : 
KELj  incident  to  it  ooold  be  shown  by  parol  that  before  anjr  of  the  times  when,  ftc.,  B. 
evidence;  but  incidents  oonid  not  oe  first  was  and  is  still  seised  in  fee  of  all  the 
proved,  to  establish  the  contract.  Moore  mhies  and  quarries  within  certain  parts  of 
V.  Eason,  11  Ired.  568.  B.,  and  that  B.  and  all  those  whose  estate 

(6)  A  declaration  stated,  that  certain  he  had  and  has,  firom  the  time  whereof  the 

lands  were  in  the  occupation  of  a  tenant  memoty  of  man  is  not  to  the  contiarf, 

of  the  plaintiff,  the  reversion  belonging  have  and  still  do,  as  often  as  neoeasaiy  ror 

to  him,  and  that  A  wrongfully  dng  ont  of  the  purpose  of  working  the  mines,  ftc, 

the  land  and  carried  away  large  quantities  enter  any  lands  within  or  under  which 

of  stone,  sand,  and  soil,  and  made  laige  the  mines  or  quarries  were  situate^  saeh 

holes,  excavations,  and  cuttings  in  and  lands  being  or  having  been  part  of  the 

through  parts  of  the  lands,  and  eiwted  waste  of  tM  lordship,  and  dig,  te,  vala 
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§  17.  Prescriptioii  Is  either  n  ferwadl  right,  exercised  by  one 
and  his  ancestors,  or  by  a  corporation  and  their  predecessors,  (a) 
and  called  a  prescriptic^  m  ihe  peifwnt  or  else  it  is  attadied  to  the 
ownership  of  a  oertaiii  estate,  and  called  a  prescription  in  a  que 
eitate.  The  latter  most  always  be  laid  in  the  owper  of  the  fee, 
«Yen  though  set  np  by  one  claiming  a  particular  estate ;  because 
the  natnre  and  commencement  of  the  interest  of  the  latter  clearly 
n^ative  any  immemorial  occupancy.  Hence  he  most  prescribe, 
if  at  all,  under  eover  of  the  tenant  in  fee.^ 

^  18*  Prescription  que  eetate  applies  only  to  that  which  is  ap- 
pendant or  appurtenant  to  land.^ 

§  19.  Prescription  is  said  to  be  wholly  a  usage  in  paie^  and 
therefore  does  not  apply  to  ri^ts  which  originate  by  matter  qf  reth 
&rdj  as,  in  England,  to  deodanoU*  So  also  it  applies  only  to  such 
things  as  might  lawfully  be  the  sulyects  of  a  grant,  reservation,  or 
deed ;  being  founded  upon  die  supposition  of  a  grant,  once  made,  but 
now  lost.  (V)  Hence  an  act,  limiting  the  period  for  claims  under 
the  State,  and  founded  upon  the  {nresumption  of  a  former  grant 
fiom  the  State,  does  not  apply,  where  it  is  evident  that  no  such 
grant  could  have  issued.'  (ci)  But,  on  the  other  hand,  it  is  said, 
presonption  does  not  lie  for  anything  in  a  que  eeUUe^  which  lies  in 
giant ;  but  only  for  a  thbg  claimed  in  a  man  and  his  ancestors, 
because  he  comes  in  by  descent,  without  deed.* 

I  6  Bep.  60  a.  <  Co.  Lit  114  a;  5  Bep.  109  b;  Potter 

«  Lit.  188.  V.  North,  1  Ventr.  887. 

•  Tnnder  o.  Qftwon,  1  Hayw.  46S-9. 

tiie  stones,  and  to  raiM,  Ac.,  the  stones,  ration  mnst  be  established  bv  corporate 

and  cany  away  the  same,  doing  no  more  acts,  not  the  use  of  individoals.    Nor  bj 

tiian  necessary  for  the  purpose  aforesaid,  vote  of  a  town  that  the  premises  "  should 

That  R.  demised  a  auariy  of  stone  situate  lay  common  forever,  for  the  use  of  the  in- 

widun  and  under  toe  lands  of  the  plain-  habitants ;  *'  nor  a  survey  c^  a  lot,  not  fol- 

tiff  in  the  declaration  mentioned,  oeing  lowed  by  possession,  occupation,  or  claim 

oaroel  of  the  said  mines,  to  the  defendant  of  titlcT;  nor  the  location  of  a  town  way. 

firom  year  toyear ;  and  a  justification  under  Hill  v.  Lord,  48  Maine,  83. 

this  right.   There  were  two  other jpleas  un-  But  neither  the  inhabitants  of  a  town 

der  the  Prescription  Act,  2  &  3  Will.  IV.  nor  the  public  can  acquire  a  prescriptive 

c.  71,  all^uff  an  enjoyxnent  of  the  right  right  to  take  sea-weed.    lb. 

by  the  defendant  as  occupier  of  the  quany  (6)  On  the  other  hand,  a  gnmt  controls 

for  the  respective  periods  of  forty  and  any  alleged  prescription.    Brace  v.  Tale, 

twenty  years.     On  demurrer,  hel<i,  that  4  Allen,  393. 

the  pleas  were  good ;  for  the  right  claimed  (c)  A  grant  will  not  be  presumed  as 
was  not  unreasonable,  and  might  have  ittainst  the  State,  from  forty  years'  posses- 
originated  in  g^rant  Bogers  v.  Taylor,  sion  and  upwards,  alone,  without  showing 
38  £ng.  Law  &  £q.  574.  that  the  possession  at  its  commencement 
(a)  A  right  of  prescription  in  a  coipo-  was  rightnil.    Doe  v.  Boe,  SO  Geo.  467. 
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§  20.  From  modem  usagei  a  jury  may  infer  an  immemorial  right, 
in  the  absence  of  contrary  eyidence.^ 

§  21.  Where  one  pleads  a  right  by  prescription  que  estate^  as,  for 
instance,  a  right  of  common,  and  the  plaintiff  traverses  such  right, 
and  produces  an  ancient  grant  of  a  right  of  common,  without  date ; 
this  is  not  conclusive  against  the  plea,  because  the  grant  may  be 
either  prior  to  the  time  of  memory,  or  made  merely  in  confirma- 
tion of  an  antecedent  prescription.    And  this  is  a  question  for  the 

j'^y-* 
§  22.  By  the  English  law,  the  time  whereof  the  memory  of  man, 

&c.,  necessary  to  raise  a  prescriptive  title,  dates  from  the  com- 
mencement of  Richard  I.^  (a) 

y  '  §  28.  Tke  memory  of  man  is  said  to  be  twofold,  viz.,  by  proo^ 
as  by  record  or  other  writmg,  and  by  a  man's  own  proper  knowlr 
edge.  Hence  a  prescriptive  claim  is  ne^tived  by  any  writmg 
to  the  contrary,  though  there  be  nothing  opposed  to  it  withm 
the  memory  of  any  living  man.  And  hence,  in  England,  if  there 
is  any  proof  of  the  commencement  or  origin  of  a  right  since  the 
time  of  Bichard  L,  it  cannot  be  prescribed  for.^  The  distinction, 
however,  is  made,  that  prescription  is  supported  by  proof  of  the 
enjoyment  of  a  profit  a  prendre^  by  the  owners  and  occupants  of 
an  estate,  within  living  memory,  without  proof  of  user  or  non- 
iiser  previously.  But,  to  establish  a  lo9t  granJt^  a  user  must  be 
presumptively  shown  to  have  commenced  at  the  time  of  such 
grant.*  (5) 

1  Jenkins  v.  H&nrey,  1  Cromp.  M.  &  R.  31  ;  Biyant  v.  Foot,  Law  Ufsg.  (Eng.) 

877.  Haich,  1867,  p.  161. 

9  AddingtoD  v.  Qode,  2  Bl.  R.  989 ;  Go.  «  Co.  Lit  115  a ;  Fringe  v.  Child,  2 

Lit.  121  a.    See  Rust  v,  Boston,  &c.,  6  RoUe^s  Abr.  269. 

Fick.  158.    '  >  Blewett  v.  Tr^gonning,  5  Nev.  &  M. 

*  Lit  170 ;  Co.  Lit  115  a;  2  Bl.  Com.  908. 

(a)  By  St  8  &  3  Wm.  IV.  c  71,  the  i»e-  years,  unless  prored  in  like  manner  bj 

nod  of  1^^  memory  is  thns  limited:  in  written  eridence  to  have  been  eigoyed  by 
cases  of  rights  of  common  or  other  bene- .  the  owner's  consent ;  and  in  cases  of  lights, 

fits  arising  oat  of  lands,  except  tithes,  conclnsively  to  20  years,  unless  provM  in 

rents,  and  sendoes,  primd  Jade  to  3  years,  like  manner  to  have  bem  eigoyed  by  con- 

and  conclnsivdy  to  60  years,  unless  proved  sent    1  Greenl.  on  Ev.  77,  n. 
to  have  been  held  by  consent,  expressed  hy       (b)  In  Missouri,  it  is  held^  there  shall 

deed  q;r  other  writing ;  in  cases  of  aquatitc  be  no  prescription  short  of  thirty  jeais, 

rights,  ways,  and  ouier  easements,  primA  unless  the  titfe  commenced  ^sirly  and  for- 

y^M  to  20  years,  and  conclusively  to  40  mally.    Salle  v.  Frimm,  3  Misso.  529. 
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§24.  Prescription  requires  continued,  (a)  adyersev(i)  and 
peaceable  usage  and  enjoyment.  (<?)  But  a  tide  once  gained  in 
this  way  is  not  lost  by  an  interruption  of  the  use  for  ten  or  twenty 
years.  Thus  where  one,  having  a  prescriptive  right  of  common, 
takes  a  lease  of  the  land  upon  which  it  is  charged,  for  twenty  years, 
merely  the  enjoyment  of  the  prescriptive  right  is  suspended,  and  it 
revives  at  the  end  of  the  term.^  (JT) 

§  25.  Prescription  must  be  certain.  Thus,  a  prescription  to  pay 
for  tithes  a  penny,  or  thereabouts^  for  an  acre,  is  bad.  So  a  custom 
for  poor  and  indigent  householders^  living  in  A,  to  cut  and  carry 
away  the  rotten  boughs  and  branches  in  a  chase  in  A,  is  bad,  for 
uncertainty  of  the  persons.  So  a  prescription  for  the  right,  every 
year,  and  at  all  times  of  the  year,  to  put  and  turn  the  party's  cat- 
tle into  and  upon  a  certain  close,  is  bad.  for  uncertainty.  And  it 
must  be  reasowMe.  Thus  a  prescription  for  setting  out  tithes, 
without  tiie  view  of  the  pa»on,  is  void  for  unreasonableness.  But 
it  may  be  unusual  or  inconvenient ;  as,  for  a  way  tlirough  a  church 

1  Co.  Lit  113  b;  Clay  v.  Thackeray,  2  Moa  &  R.  344.    See  Seed  v. EiomlUurt,  10 
Ired.  516. 

(a)  The  question  may  arise,  what  con-  in  possession  of.  the  land  sold,  his  posset* 

stitntes  the  commencement  of  adverse  use.  sion  is  not  necessarily  permissirei  and  he 

Action  for  the  obstmction  of  a  watercourse,  is  not  estopped  from  claiming  that  his  pos- 

hjr  the  erection  of  a  dam  below  the  plain-  session  was  adverse  to  the  purchaser's, 

tiff's  miU.   The  defendant  claimed  a  right  which,  continued  for  twen^  years,  wUl 

by  prescription  to  raise  the  water,  in  the  give  him  a  good  tide.    Chalnn  v.  Malon^, 

manner  and  to  the  height  alleged.    Held,  9  B.  Mon.  496. 

the  time  while  his  dam  was  in  the  course  (e)  In  Missouri,  itis  said,' the  enjoyment 
of  being  erected,  and  before  it  was  so  far  must  be  uninterrupted,  peaceable,  public, 
completed  as  to  permanendy  raise  the  wa-  and  unequivocal,  by  one  who  is  master,  or 
ter  and  set  it  back  jx^n  the  plaintiff's  has  good  reason  to  think  himself  so.  Salle 
premises,  was  not  to  be  included  in  the  du-  v.  Primm,  3  Misso.  529 ;  Bailey  v.  Apple- 
ration  of  the  use  from  which  the  prescrip-  yard,  8  Aid.  &  Ell.  161. 
tive  right  was  claimed.  Branch  v.  Doane,  (d)  Thirty  gears'  enjoyment  will  give  a 
17  Conn.  408.  prescriptive  titie,  thougli  interrupted,  if 

(6)  See  Austin  v.  Bailey,  37  Verm.  219.  there  oe  an  intervening  estate  for  life. 

Acts  tending  to  create  an  easement  on  the  Clayton  v.  Corby,  2  Ad.  &  El.  (N.  S.)  813. 

lands  of  another  will  be  held  to  be  done  in  Wliere  an  island,  subject  to  overflow,  and 

submission  to  the  title,  unless  proved  ad-  to  whose   enjoyment   no  enclosure  was 

verse.    Trask  o.  Ford,  39  Maine,  437.  necessaty,  was  continuously  used  by  the 

A  party  claiming  a  prescriptive  right,  defendant  for  pasturage,  whenever  it  was 

by  possession,  to  abut  a  mill-oam  on  the  safe  to  use  it,  for  twenty  years ;  held,  such 

opposite  shore,  must  show  that  his  posse»-  a  possession  as  would  bar  any  other  claim- 

non  was  exclusive  and  adverse  for  twenty  ant ;  but  that  the  limitation  of  seven  years 

years  before  the  commencement  of  the  ao-  under  the  laws  of  Kentucky  would  not  ap- 

tion;  and  the  mere  fiict  of  abuttal  for  the  |^,  as  there  was  no  actual  settiement. 

twenty  years,  without  a  spedd  claim  of  Webbs  v,  H^nes,  9  B.  Mon.  388. 

right,  will  not  impair  the  titie  of  the  owner  As  to  tacking  the  possession  of  difierent 

of  the  opposite  shore,  though  it  may  create  parties,  see  Leonard  v,  Leonard,  7  AUen, 

an  easement.    lb.  877. 

Where  a  defendant  in  execution  remaina 
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or  church-yard.  It  cannot  be  for  a  wrong  or  nnuanoe ;  (a)  as,  for 
instance,  to  lay  and  keep  logs  upon  the  highway.  So,  it  is  said, 
where  possession  commenced  in  wcng,  this  rebats  the  jwesumpfaoD 
of  a  grant,  and  no  prescription  arises ;  as  where  there  was  an  mir 
cro€U!hment^  in  case  of  a  conunon.^ 

§  26.  One  cannot  prescribe  for  that  which  the  hw  gives  of  ecm- 
man  right ;  as,  in  England,  the  lord  of  a  manor  Sir  a  coart-baraL* 
(See  ch.  60,  sect  8.)  So  there  can  be  no  presumption  of  grant, 
•nd  dierefbre  no  prescription,  in  case  of  a  ccmman  privilege;  m 
where  one  pastures  his  cattle  upon  a  common,  or  a  road  kept  open 
for  public  use.  So  where  a  highway  has  been  laid  out  along  a 
beach,  and  it  has  been  used  as  common  by  fisbennen,  fowlers,  and 
haymakers,  no  individual  can  set  up  a  prescriptive  right.^ 

§  27.  Presumption  of  a  grant  cannot  arise  against  an  infimt  or 
fenie  covertf  or  an  insane  person.' 

§  28,  There  can  be  no  prescription  against  an  act  of  Parliammt, 
which  is  the  highest  proof  and  matter  of  record  in  law,  unless  the 
prescription  is  saved  by  another  act.  It  is  said,  however,  by  Lord 
Coke,  that  an  cffirmaUve  act  does  not  take  away  a  cuttam  ;  and  a 
custom  or  prescription  may  be  set  up  agunst  even  a  negaHoe  act, 
which  merely  declai:es  or  affirms  the  common  law ;  as,  for  instance, 
an  act  against  cutting  trees  in  one's  own  forest,  without  the  view 
of  the  forester.  Mr.  Hargrave  adopts  the  same  doctrine,  remark- 
ing, ihat,  to  say  a  statute  was  merely  declaratory  of  the  common 
law,  and  yet  introduced  a  new  law,  or  operated  on  subjects  which 
the  common  law  did  not,  was  a  contradiction ;  but  that  where  a 
negative  statute  is  not  merely  declaratory  of  tlie  common  law, 
but  intended  to  annihilate  all  particular  customs  clashing  with 

1  %  Rolle's  Abr.  265 ;  Philadelpliia,  &c  T.  &  CoU.  123 :  8  Ad.  &  EU.  161 ;  HUtxm 

V,  State,  20  Md.  164 ;  Wilson  v.  Carlile,  o.  Qranyille,  4  iBeav.  130. 

Hob.  107;  Selbj  v.  Robinson,  2  T.  B.  >  Pill  v.  Towen,  Cro.  Eliz.  791. 

758;  Dewell  v.  Sanders,  Cro.  Jac.  491 ;  *  First  Parish,  &c.  v.  Beach,  2  Pick.  60, 

lb.  446 ;   Bradbee  v.  Qovemors,  &c.,  2  n. ;  Thomas  v,  Marshfidd,  18, 240. 

Dowl..P.  C.  164;  Edwards  r.  Edwards,  2  «  2  Day,  527. 

*  Edson  t*.  Mnnsell,  10  Allen,  557. 

(a)  Action 
mixen  upon 
Joined  uie  i 

prescription  W  twenty  years' nse  was  bad,  500;  Simmons  v. 'Cornell,  1  R.  I.  519; 
Decanse  it  allied  only  that  bad  smells  Hohnes  v.  Johnson,  42  Penn.  159 ;  Cruh 
had  proceeded  £om  the  source  referred  to^    well  v,  Vtamj,  Ac,  15  La.  An.  436. 
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it,  tfae  oonstraction  would  undonbtecDj  be  diflbrent.  Lord  Coke's 
distinction,  however,  between  declaratory  negative  acts  and  othei^, 
has  been  denied.^ 

§  29.  In  the  United  States,  neither  individuals,  nor  aggregate 
bodies,  nor  the  irovemment  itself,  can  prescribe  against  the  rixrhts 
of  ft.  dfeo,  r*  »^  «  .ny  fil^  «c«Jby  A.  i. 
tution.  So,  possession  and  use  will  not  give  an  individual  or  a  cor- 
poration a  title  to  a  franchise  which  is  an  encroachment  on  a  public 
right  But  possession  for  thirty-five  years,  under  an  act  of  the 
legislature,  gives  a  good  title,  though  the  act  be  unconstitutional.* 

§  80.  One  prescription  cannot  be  set  up  against  another,  for  both 
axe  equally  ancient  Thus,  if  one  man  prescribes  for  a  way,  an- 
other cannot  prescribe  for  a  right  to  prevent  the  enjoyment  of  it,' 

§  81.  A  prescription  may  be  lost  by  unity  of  poasessionj  of  as 
high  and  perdurable  an  estate  in  the  thing  claimed,  and  in  the  land 
oat  of  which  it  is  claimed ;  because  it  is  an  interruption  in  the  right.^ 

§  32.  A  prescription  is  lost  by  destruction  of  the  thing  to  which 
it  pertains.  Thus  a  prescription  for  the  repair  of  a  castle  ceases 
with  the  destruction  of  the  latter.  But  not  by  alteration  in  the 
quality  of  the  thing ;  as  where  a  park^  the  tithes  of  which  one  has 
prescribed  for,  is  diwparhed  ;  for  the  land  remains.  So  where  one 
has  egtavers  by  prescription  for  a  house,  in  which  he  makes  alteiv 
ations,  without  making  new  chimneys,  or  otherwise  injuring  the 
owner  of  the  wood ;  the  right  is  not  lost.  And  even  where  new 
chimneys  are  made,  or  an  addition  to  the  house,  the  prescription, 
though  not  acccMrdingly  enlarged,  remains  good  for  the  old  erec- 
tions. So  where  a  fulling-mill  was  pulled  down,  and  a  grist-mill 
built  in  its  place,  as  it  caused  no  injury,  the  prescription  was  held 
to  continue  in  relation  to  the  watercourse.^ 

§  38.  A  matter  in  writing  determines  a  matter  in  fait  Thus, 
if  one  having  liberties,  in  England,  by  prescription,  take  a  patent 
of  them  from  the  king,  the  prescription  ceases.® 

§  84.  A  prescription  may  be  lost  by  non-user.    (See  Wajf,  Ease- 

^  Co.Ltt  lis  a  end  n. ;  W.  jQneB,270-  •  Aldied's  case,  9  Bep.  57 ;  2  Mod.  105. 

1-89.  •  Co.  Lit  114  b ;  4  Rep.  88. 

'  Baker  v.  Fales,  16  Mass.  488 ;  Doe  o.  *  Cowper  v.  Andrews,  Hob.  89;  4,  Bep. 

Xrnstees,  3  Hawks»  288;  Penny,  &c  v.  87  a;  Lnttiell's  case,  4  Bep.  86. 

PhlMsliihii^iiBaCT.  7fl.  •  Kncb,  b.  l,£b.  8» ject.  Vi. 
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§  35.  With  regard  to  tlie  descent  of  a  right  by  prescriptioB,  if 
claimed  by  one  and  his  ancestors^  it  passes  as  an  ancestral  estate ; 
if  claimed  in  a  que  estate^  it  accompanies  the  course  of  the  estate  to 

which  it  is  annexed.  In  neither  case  does  it  stand  on  the  footing 
of  a  purchased  estate,  prescription  being  considered  rather  an*  evi- 
dence of  a  former  acquisition  than  an  acquisition  de  novo.^  (a) 

^  2  Bl.  Com.  266. 

(a)  The  common  law  principles  relating  been  made,  bat  for  the  purpose  of  quieting 
to  preecription  and  custom  are  nndonbt-  possessions.  The  presnmption  of  a  erant 
edly,  in  general,  adopted  into  American  is  the  foundation  of  the  doctrine  of  pre- 
law, with  some  anavoidable  modifications,  scription.  The  distinction  is,  that  in  Uie 
however,  as  to  time,  which  wUl  be  briefly  latter  case  the  grant  is  presumed  bj  the 
noticed.  court,  or  rather  by  the  law,  and  in  tibe  for- 

A  colonial  ordinance  of  1644,  in  Massa-  mer  by  the  jury,  under  the  direction  of  Ute 

chusetts,  provided,  that  no  custom  or  pre-  court.    But  both  are  substantially  Ugal 

scription  should  prevail  in  anjf  moral  ecus,  presumptiam,   depending  on    pure   kgal 

or  "to  maintain  anything  that  could  be  rules.    These  considerations  account  rar 

proved  to  be  morally  sinml  by  the  word  the  fact  diat  in  England  no  reduction  has 

of  God."    Anc.  Char.  177 ;  8  Pick.  511.  taken  ^ace  in  the  jperiod  of  l^gal  prescrip- 

In  a  leading  case  in  Massachusetts,  it  tion.    The  courts  in  tiiis  conn&y  had  me 

was  contended,  that,  as  the  time  of  legal  same  right  to  adopt  the  En^^h  rule  of 

memory,  by  the  common  law,  extends  back  prescription,  with  a  modification  suited  to 

to  the  commencement  of  the  rei^  of  Rich-  the  situation  of  the  countiy,  which  the 

ard  I.,  no  prescriptive  right,  rounded  on  courts  in  England  had  to  establish  the 

immemorial  usage,  can  be  here  maintained,  rule  itself;  and  the  better  opinion  is,  that 

In  reference  to  this  argument,  Wilde,  J.,  our  time  of  lesal  memory  was  limited  to 

remarks,  that,  for  all  practical  purposes,  sixty  years^  and  did  not  extend  to  a  period 

the  date  of  l^gal  prescription  mignt  as  beyond  which  no  memory  or  record  goes, 

well  be  reckoned  from  the  time  of  tw  crea-  Coolidge  v.  Learned,  6  Pick.  50S.    Set  S 

fibfi,*  as  firom  the  period  mentioned.    The  Dane,  253 ;  Candler  r.  Lunsford,  4  Dev. 

limitation  in  question  was  founded  on  an  &  B.  407. 

equitable  construction  of  the  Statute  of  .  In  a  later  case  in  Massachusetts^  upon 

Westminster  (13  Edw.  I.  c.  39),  limiting  a  substantially  the  same  grounds,  the  period 

writ  of  right  to  a  seisin  from  the  time  of  of  prescription  was  recniced  to  forig  years, 

Richard  L    The  same  period  of  possession  a  cnange  corresponding  with  that  made 

which  gave  a  title  to  land,  was  held  also  in  the  statute  of  limitations.     Melvin  v. 

to  give  a  title  to  easements.    Hence,  when  Whitmg,  10  Pick.  295 ;  Thomas  v,  Manb- 

St.  32  Hen.  Ym.  reduced  the  former  pe-  field,  13,  248. 

riod  to  sixty  years,  the  latter,  both  iq>on  (No  period  less  than  twen^  yean  wi& 

the  ground  of  consistency  and  to  quiet  give  to  an  owner  of  land  any  rights  Ij 

Possessions,  should   also   have  been  re-  prescription  or  adverse  user  against  an  ad- 

nced.    Of  this  opinion  was  Rolle  (2  Abr.  jacent  owner,  derivingtitle  firom  the  same 

S69),  though  at  his  time  the  practice  was  grantor.    Luther  v.  Winnisimmet  Com- 

otherwise.     But,  though  the  change  re-  pany,  9  Cush.  171.) 

ferred  to  was  not  made,  yet  the  courts,  in  ^d,  it  is  siud,  the  court  wiU  generally 

analogy  to  the  statute  of  limitations  of  measure  the  period  of  prescription  by  tw 

^ectment,  adopted  the  rule,  by  which  a  statute  of  limitations.    It  is  aocordin^y 

juiy  is  both  authorized  and  required  to  fixed,  in  Connecticut  and  Vermont,  at  V 

presume  a  grant  from  an  enjoyment  for  teen  years ;  in  South  CaroUna,  five  yean. 

twenty  years,  not  upon  the  ground  that  Chancellor  Kent  remarks  that,  in  genendy 

audi  grant  is  actuaUy  supposed  to  have  the  period  is  the  same  in  this  country  as 

in  England.   Ricard  v.  Williams,  7  Wheat 

*  "  The  law  which  requires  prescription  110 ;  6  Conn.  28^ ;  Martin  v.  Bigelow,  2 

or  cnstom  to  be  carried  oack  ror  a  period  Aik.  184 ;  Anderson  v.  Gilbert,  1  Bay, 

of  nearly  700  yean  is  a  bad  and  mischiev-  375 ;  3  Kent,  441,  n.    In  New  York,  time 

ous  law,  and  one  which  is  discreditable  to  out  of  mind,  or  legal  memory,  for  the  pur- 

US  as  a  civilized  and  enlightened  people."  pose  of  supporting  a  preecription,  previ* 

Per  Cockbum,  C.  J«,  Bryant  v.  Foot,  Xaw  onsly  to  1^,  was  twenty-five  yean,  and 

Bfi^  (Sng»  Q.  B.)  Apr.,  1867,  p.  17a.  is  now  twenty  jmn,  ^  MLiller  v.  Gsriool^ 
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8  Barb.  158.  See  Neale  v.  Sedej,  47  Barb,  bring  an  action  accordingly.    By  a  later 

814.      ^  act  (1851,  687),  when  the  owner  is  un- 

Bnt,  in  New  Jersey,  it  is  held  that  the  known,  notice  may  be  poeted  on  the  prem- 

niles  of  the  common  law,  relating  to  ens-  ises,  and  a  cooy  served  npon  the  person 

torn  and  prescription,  had  never  been  prao-  last  assessed.    Sabstantially  the  same  pro- 

tised  npon  in  that  State,  and  therefore  were  vision  is  made  in  Maine  and  Indiana,  and 

not  adopted  by  the  constitution.    No  in-  probably  some  other  States.    Mass.  Rev. 

stance  has  oocnrred  of  a  right  established  St.  412,  698;  (see  Gen.  Sts. ;)  Mo.  Rev. 

on  these  grounds ;  and  the  fact,  that  the  St.  622-^ ;  Ind.  Bev.  Sts.  259. 

country  was  not  settled  by  dviUaed  inhab-  The  Rev.  Sts.  of  Maine  (c.  147,  sect.  14), 

itants  till  more  than  tiiree  hundred  years  providing  that  no  easement  shall  be  oc- 

after  the  reign  of  Richard  L,  shows  the  im-  quired  by  adverse  use,  except  for  twenty 

possibility  of  adopting  the  common  law  yet^rs,  uninterrupted,  was  not  intended  to 

rule.    If  this  rule  prevailed  as  to  rights  by  fiive  any  rights  such  as  are  therein  speci- 

custom,  the  numerous  lots  upon  navigable  fled,  or  to  determine  how  they  might  be 

rivers,  which  have  not  been  as  yet  wanted  acquired,  but  to  prevent  their  acquisition 

fbr  agricultural  or  commercial  purposes,  without    certain    prescribed    conditions, 

and  over  which  the  inhabitants  nave  been  Pierre  v.  Femald,  26  Biaine,  436. 

used  to  drive  their  cattle  to  water,  must  In  Louisiana,  to  sustain  the  plea  of  pre- 

fbrever  remain  unimproved.    It  is  admit-  scription  under  art.  849  C.  C,  it  is  neces- 

ted,  however,  that  the  use  of  an  easement  sary  not  only  to  show  a  possession  of  ten 

for  thirty  or  twenty  years,  or  even  a  less  vears,  but  also  that  this  possession  has 

time,  may  be  left  to  the  jwcf  as  evidence,  been  held  by  boundaries  fixed  according  to 

under  all  the  circumstances,  to  presume  a  a  common  title  or  difierent  titles.    Art 

grant  or  dedication.    Ackerman  v.  Shelp,  829,  and  the  following  articles,  prescribe 

3  Halst  130-1.  the  mede  of  fixing  Iwundaries,  and  the 

So  in  Pennsylvania  it  has  been  held,  art  849  must  be  considered  in  connection 

that  a  legal  prescription  cannot  exist  in  with  these.    Gray  r.  Couvillon,  12  La.  An. 

that  State,  the  memory  of  man  being  reck-  730. 

oned  from  a  period  of  such  remote  antiqui-  The  burden  of  proof  rests  with  the  party 

ty ;  but  the  doctrine  of  pnntmption,  though  pleading  prescription.  Laidlaw  0.  Landi^', 

not  an  abtolute  bar,  like  the  statute  of  Urn-  12  La.  An.  151. 

itations,  is  a  premmptive  bar  for  &e  jury.  The  boundaries  must  be  established  so 

Sixty  years'  adverse  possession,  therefore,  as  to  show  to  what  property  the  plea  must 

gives  a  good  title.    It  is  held  to  be  matter  be  applied.    Martin  u.  6rcaux,  12  La.  An. 

of  Law,  and  the  court  are  bound  to  give  an  689. 

opiniqp,  what  circumstances  will  justifv  When  the  defendant's  title  is  not  traced 

the  presumption  of  a  deed.   Young  v.  Col-  to  a  sovereign  grant,  possession  in  good 

lins,  2  Browne,  292 ;  Stoever  v.  Whitman,  faith,  under  successive  purchases  from  pre- 

6  Binn.  416.  vious  vendors,  for  more  than  ten  yeai-s,  will 

In  Massachusetts,  the  Revised  Statutes  not  constitute  a  titie  by  prescription  against 
require  twenty  years'  uninterrupted  use  to  one  who  claims  under  a  patent  from  the 
give  tide  to  any  easement  Ana  the  owner  United  States,  issued  witlun  ten  years  pro- 
of the  land  may  prevent  the  acquisition  vious  to  the  institution  of  the  suit    Laid- 
thereof,  by  serving  upon  Ibe  other  party  a  law  v.  Landry,  12  La.  An.  151. 
written  notice,  in  the  form  prescribed,  to  In  the  absence  of  any  other  eridence  of 
be  recorded  within  three  months,  express-  the  date  of  the  actual  severance  of  the  land 
lag  his  intention  to  dispute  such  title,  from  the  public  domain,  the  date  of  the 
This  notice  constitutes  an  tnUrnqfOum,  and  patent  must  govern.    lb. 
prevents  the  gaining  of  a  right  by  subse-  As  to  prescription  under  the  Mexican 
qnent  user,  for  any  length  of  time.    The  laws,  see  Trevino  v.  Femandei,  13  Tex. 
party  claiming  the  easement  may  treat  the  630. 
notioe  as  a  &tarbance  of  hia  right»  and 
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CHAPTER  LXXVI. 

8TATUT£8    OP    LIMITATIOKS. 

1.  General  remailLs;  toialogj  and  distinc-  S8.  Statute  does  not  apply  to  dower  ani 

tion  between  limitation  and  pre-  waste. 

acription.  34.  Action^  when  secessaiy  after  eatiy. 

6.  Periods  of  limitation  by  anccessiTe  25.  Ditabilitus,  general  principlea  coDioeni- 

atatntes.  ing. 

6^  Heirs  in  tail,  when  barred— /ifmecftm.  87.  Mast  be  expressly  provided  for;  «4 
8.  Entry,  how  limited;  detcent  oeut;  poft-  reearded  by  me  cOTunon  law. 

session  must  be  adrerse.  38.  To  what  persons  and  things  the  stai- 
11.  Reversioners,  &c. ;  whether  within  the  utes  a^y. 

statutes.  41.  Do  not  apply  to  the  government 

15.  Possession,  when  not  adverse.  42.  Whether  applicable  in  equiiy ;  statntai 

16.  New  right  of  entiy.  of  limitation  in  the  UniJed  Statak 
19.  Whether  different  possessions  may  be 

joined,  to  give  an  adverse  title. 

§  1.  Analogous  to  a  pontive  title  by  prescription,  which,  it  luu 
been  seen,  is  sometimes  held  exclusively  applicable  to  incorporeal 
interests,  is  the  negative  title  arising  from  the  possession  of  real 
estate  for  a  certain  period,  after  which,  by  virtue  of  express  itatmtei 
of  limitation^  an  adverse  claimant  is  allowed  no  remedy  to  recover 
it  from  the  possessor,  (a)  It  will  be  seen  at  once,  that,  althoogh 
these  respective  titles  are  founded  upon  different  principles,  the 
former  pertaining  to  the  right  itself^  the  latter  to  the  legal  meaM 
of  eftforeing  such  right,  yet  the  practical  efiect  of  both  is  precisely 
the  same  ;  for  a  right,  which  the  law  provides  no  means  to  enforce, 
must  be  regarded  as  having  no  legal  existence.  It  is  said,  the  stat- 
utes of  limitation  operate  as  an  extinguishment  of  the  remedy  of 
the  one  party,  not  as  giving  the  estate  to  the  other.^    But  Lord 

1  3  Cmise,  314. 

(a)  In  reference  to  the  oonBtmctUm  of  a    latest  decision  is  to  control.    Leffingwdl 
statute  of  limitation,  the  State  constrno-    v,  Warren,  1  Black,  599. 
tion  binda  th^  United  States;  and  the 
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Mansfield,  speaking  of  the  action  of  gectment,  says,  that  the  plain* 
tiff  must  always  show  a  right  to  enter,  by  proving  possession  within 
twenty  years^  or  accoonting  for  the  want  of  it  under  some  of  the 
statutory  exceptions.  Twenty  years'  adverse  possession  is  a  poii- 
tive  tide  to  the  defendant.  It  is  not  a  bar  to  the  action  or  remedy 
only,  but  takes  a/way  the  plaintiff  ^9  right  of  possesHon.  Every 
plaintiff  in  ejectment  must  show  a  right  of  possession ;  therefore 
the  defendant  need  not  plead  the  statute,  as  in  case  of  actions.^  (a) 
So  it  is  said,  in  a  late  case,  the  law  never  deliberately  takes  away 
all  remedy,  without  an  intention  to  destroy  the  right.^ 

§  2.  It  is  said,  in  cases  where  the  statutes  of  limitation  apply,  a 
title  is  not  created  merely  by  virtue  of  possession ;  but  the  design 
is  to  exclude  all  objections  to  a  title  which  is  primd  facie  good,  and 
which  has  long  so  remained  without  claim  or  controversy*  And 
the  lapse  of  time  is  regarded  not  only  as  a  dereliction  of  all  grounds 
of  objection,  but  as  a  protection  against  ingenious  attempts  to  frus- 
trate an  unexceptionable  title  by  the  intromission  of  claims,  whose 
injustice  it  is  very  diiBcuIt  to  detect  and  expose.  It  is  the  tendency 
of  titne  to  obscure  and  extinguish  the  direct  evidence  of  title. 
Statutes  of  limitation  are  meant  to  cure  this  defect,  and  supply  the 
want  of  such  evidence;  or  to  repair  the  injuries  committed  by 
time.«  (5) 

§  8.  The  distinction  between  positive  prescription,  and  that  which 
consists  in  the  taking  away  of  the  remedy  by  positive  statutes,  is 
important  for  its  bearing  upon  the  comtit'iUianaUty  of  laws.  Stat- 
utes of  limitation  are  ordinarily  prospective  only,  not  technically 

^  Taylor  v.  Horde,  1  Biunr.  60.    See  11       *  Moore  v.  Lnoe,  29  Penn.  460. 
Gfll  &  J.  37a.  '  Ang.  on  Umit  27-6. 

(a)  Mr.  Angell  remarks,  that  St  4  Hen.  58.)  But,  in  Tennessee,  a  naked  occnpa- 
VU.,  in  relation  to  Jines,  is  of  ihe  nature  tion  for  seven  years,  under  a  claim  of  own- 
eipotitive  prescription.  Ang.  on  Limit.  18.  ership,  without  title,  or  writing  purporting 

[b)  The  consideration,  that,  after  twenty  to  conyev  title,  vests  the  occupier  with  a 
years'  possession,  one  may  himself  have  an  mere  right  of  possession,  which  is  a  de- 
action  against  a  stranger,  who  geets  him,  fence  to  a  possessory  action,  but  is  not 
eeems  to  render  almost  unmeaning  the  dis-  idienable,  descendible,  or  liable  to  execu- 
tinetion  between  positive  and  negative  pre-  tion.  Crutsinger  v,  Catron,  10  Humph, 
tcription.  In  rennsylvanil^  twenty-one  24.  See  Wynn  v,  Lee,  5  Geo.  217. 
years'  possession  is  held  to  give  a  positive  If  a  disseisor  surrender  possession  to  the 
Hdef  and  ^ectment  lies  thereupon.  Peder-  disseisee  before  acquiring  aperfect  title,  he 
idL  9.  Searle,  5  S.  &  B.  240.  (See  Porter  puts  an  end  to  his  daim.  !But  after  occu- 
o.  Perkins,  5  Mass.  233 ;  Davis  v.  Mason,  pjring  long  enough  to  acquire  a  title  under 
4  Pick.  156 ;  Shumway  v.  Simons,  1  Verm,  the  statute  of  limitations,  such  title  can  be 
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retrospective^  in  the  constitutional  sense,  (a)  But  where  iSbej  are 
not  so,  thej  rather  change  the  rules  of  evidence  or  practice,  or 
establish  that  a  certain  lapse  of  time  shall  amount  to  evidence  of 
the  transfer  of  property,  (5)  than  actually « take  it  away.  It  is 
held,  in  a  late  case,  that  they  act  upon  the  remedy  merely,  and  do 
not  impair  the  obligation  of  the  contract.^  (e)  A  statute  of  lim- 
itation, however,  which  should  whoUy  deprive  a  party  of  any  rem- 
edy, would  undoubtedly  be  a  violation  of  the  express  constitutional 
provisions  in  &vor  of  private  property.^  And  a  statute  has  been 
held  unconstitutional,  which  provides  that  every  person  in  actual 
possession,  under  claim  and  color  of  title  made  in  good  fiuth,  who 
shall  continue  in  possession  and  pay  all  legal  taxes  for  seven  suc- 
cessive years,  shall  be  held  and  adjudged  the  legal  owner  to  the  ex- 
tent and  according  to  the  purport  of  Iiis  paper  title.' 

§  4.  Jt  is  said,  the  doctrine  of  presumptive  rights  applies  to 
those  cases  for  w^hich  the  statute  of  limitations  has  not  provided.^ 

§  5.  Anciently,  the  demandant  in  a  real  action  was  required  to 
allege  a  seisin  from  the  reign  of  Hen.  I. ;  ((f)  by  St  of  Merton, 

^  Waltermira  v.  Westoyer,  4  Kern.  (14  ten  v.  Bates,  lb.  473 ;  Gospel  Society  n 

N.  T.)  16.  Wheeler,  2  Galli.   105;  3  Dull.  386;  7 

V  Coffin  9.  Bich,  45  Maine,  507 ;  Mo-  John.  477 ;  12  Wheat  349 ;  CaU  v.  Bt^ 

chanics',  &c,  31  Conn.  63 ;  Atkinson  v,  gor,  8  Mass.  423 ;  1  Paine,  559 ;  2  Mw. 

Donlap,  50  Maine,  111;  Leffingwell  v,  169;  8 N.  H. 473;  1  Blac  36 ;  Sweaxingeo 

Warren,  2  Black,  599;    Richardson   r.  r.  U.  S.,  11  GiU  &  J.  873. 

Cook,  37  YeruL  599 ;  Rich  v,  Flanders,  *  Anowsmith  v.  Bnrlingim,  4  MXean, 

39  N.  H.  304;  Kenyon  v,  Stewart,  44  489. 

Penn.  179 ;  Coxe  v.  Martin, lb.  322;  War  «  1  Verm.  53. 

divested  only  by  deed.    Winthrop  v.  Ben-  eration,  could  hav«  a  oonstitational  fttbd 

son,  31  Maine,  381.  as  a  change  of  remedy,  it  being  a  dedaia- 

When  a  statutory  change  is  made  in  re-  tion  that  evidence,  which  might  estabUdi  a 

gard  to  a  particular  term  of  prescription,  title  in  equity,  should  be  avfulable  to  the 

the  time  anterior  to  the  promulgation  of  same  purpose  at  law.     Thistle  v.  f^nst- 

the  change  is  reckoned  according  to  the  burg,  10  Md.  129. 
old,  and  ue  subsequent  time  aooording  to       (c)  See  the  case  of  Nute  v.  HamOtOQ, 

the  new  law.    Dml  v.  Patterson,  12  lau  &c.,  6  Gray,  174,  (deciding  that  a  danse 

An.  728.  in  a  poli^  of  insurance,  providing  for  a 

(a)  The  statute  of  limitations  does  not  suit  in  a  particular  county,  is  not  budiue), 
bar  for  lapse  of  time  before  its  passage,  for  some  nice  and  novel  distinctionsb^ 
Central  Bank  t^.  Solomon,  20  Geo.  408.  tween  right  and  remedjf. 

(b)  In  Maryland,  before  the  act  of  1852,  {d)  Mr.  Angell  says,  in  allusion  to  Bra^ 
c.  177,  actual  inclosure  for  twenty  years  ton's  remark,  that  all  actions  with  certain 
was  essential  to  divest  the  title  of  the  true  times  have  a  limitation,  and  Lord  Coke's 
owner.  That  act  provided  that  **  actual  comment  upon  it,  that  the  limitation  was 
inclosure  shall  not  oe  necessary  to  prove  by  force  of  acts  of  Parliament ;  there  was 
possession,  but  acts  of  user  and  ownership  anciently  a  stated  time  for  an  heir  to  claim 
other  than  inclosure  may  be  given  in  evi-  after  the  death  of  his  ancestor;  else  he 
dence  to  prove  possession."  Held,  that  was  himself  without  remedy.  The  time 
tliis  act,  without  having  a  retroactive  op-  fixed  was  a  year  and  a  day. 
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20  Hen.  III.,  from  the  time  of  Hen.  II. ;  and  by  St.  Westmin.  I9 
8  Edw.  I.,  c  59,  from  that  of  Rich.  L  At  length  Statutes  82 
Hen.  Vin.,  c.  2,  (a)  and  21  Jac.  I.,  c.  16,  were  passed,  for  the 
purpose  of  quieting  tides  and  avoiding  snits;  and  were  thenoe 
called  BtoMes  of  repose.  The  former  provided,  that  no  writ  of 
right  should  be  brought,  or  daim  or  prescription  made,  for  any 
lands,  &c.,  or  other  hereditaments,  upon  the  seisin  of  an  ancestor  or 
predecessor,  unless  such  seisin  was  within  sixty  years  before  teste 
of  the  writ  (or,  upon  one's  own  sdsin,  within  thirty  years).  (() 
The  latter  provided,  that  writs  of  formedony  in  deicender^  ftc.^ 
should  be  brought  within  twenty  years  next  after  the  title  and 
cause  of  action  first  descended  or  iallen,  saving,  however,  to  an  in- 
fimt,  feme  covert^  nan  conqwsj  person  imprisoned,  or  beyond  seas, 
or  to  their  heirs,  the  right  of  suing  within  ten  years  from  removal 
of  such  disability,  or  from  their  death  under  disability.^  (c) 

§  6.  It  seems,  under  the  latter  act,  if  one  entitled  to  an  estate 
tail  neglects  to  bring  his  writ  offormedon  within  twenty  years  after 
his  title  first  descends,  both  he  and  his  issue  are  barred ;  though  it 
has  been  doubted  whether  the  issue  are  barred,  because  they  claim, 
not  as  his  issue,  but  of  the  first  donee,  performam  doni?  (d) 

§  7.  Such  writ  in  remainder^  Ac,  may  be  brought  within  twenty 
years  from  the  termination  of  an  estate  taU,  however  long  it  may 
have  lasted.^ 

§  8.  3y  the  last  mentioned  statute,  the  right  of  entry  is  limited 

>  Co.  lit  114  b;  2  Inst  94,  28S;  3  >  Stowell  o.  Zoach,  Flow.  374 ;  Murray 

Craifle,  dl4-15>16 ;  Dallj  v.  Khig,  1  H.  v.  £.  Ind.  Co.,  S  B.  &  A.  215;  Tolmm  v. 

B1. 1;  Co.  lit  15  b;  3Bep.41  b;  l^P.  Kay,S  Brod.  &B.  217. 

Wm«.  721 ;  2  Yes.  684 ;  Plow.  374 ;  Leon-  *  3  Cruise,  317. 
ard  o.  Leonard,  10  Mass.  2S1;  Naae  v. 
Peck,  3  John.  Caa.  128. 

(a)  Tlua  statute  (sect  2)  was  never  death  in  1831.    Held,  bis  issne  in  tail  was 

adopted  in  Maryland.   Pancoast  v,  Addi-  entitled  to  bis  writ  of  Jbrtnedon  witbin 

son,  1  Har.  &  J.  356«    See  Statute  2  &  3  twenty  years  from   the   tenant's   death. 

Wm«  IV.,  cb.  71.  Kannon  v,  Bimington,  10  Eng.  L.  &  £q. 

(6)  Mr.  Angell  remarks  upon  this  pro-  477. 

vision  of  the  statute,  that  it  nas  genereUy  {d)  It  has  been  held  in  Massachusetts 

passed  without  notice.   He  supposes,  that,  and  Rhode  Island,  that,  when  the  statute 

where  a  disseisee  has  been  barred  by  the  has  once  begun  to  run  aeainst  an  heir  in 

lapse  of  thirty  years,  and  dies,  his  neirs  tail,  no  subsequent  disabihty  can  interrupt 

are  also  barred.  it ;  and,  after  twenty  years,  VLoformedon  can 

(e)  A  tenant  in  tail  in  1798  made  a  f&off-  be  maintained.    Dow  v.  Wanen,  6  MasSi 

ment  of  the  lands  entailed,  and  reoeiyed  328;  Inman  v.  Barnes,  2  Gkdli.  315. 
none  of  die  profits  of  the  lands  up  to  Ida 
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to  twenty  years,  with  a  saving  of  all  disabiCties.    But,  it  is  said, 
if  ejectment  be  brought  within  that  time,  no  entiy  is  necessary.^ 

§  9«  By  the  St  of  Hen.  VIII.,  entry  may  be  made  after  the 
death  of  a  disseisor,  unless  he  had  peaceable  possession  five  yean 
next  after  the  disseisin.  Bat  this  act,  being  penal,  has  been  held 
not  to  extend  to  dbatxifr%  or  tn^ru{{er»,  (a)  or  to  any  grcmtee  of  a 
disseisor,  mediate  or  immediate.  So,  where  an  heir  enters  upon 
land  devised,  the  devisee  may  still  enter,  having  no  other  remedy. 
It  is  said,  the  doctrine  that  a  descent  cast  tofU  (or  takes  away) 
entry,  does  not  seem  to  apply  in  any  case,  where  the  party  has  no 
other  remedy  than  by  entry.'  (6) 

§  10.  Twenty  years*  possession  ^ves  a  right  of  entry.  Thus  the 
party,  if  tamed  oat,  may  enter,  and  bring  an  ejectment.  Bat 
the  statute  of  limitations  gives  no  title,  unless  possession  has  been 
hostile  or  adverse.^  (e)  Thus,  where  one  has  conveyed  to  toi8> 
tees  for  himself,  for  aspecial  purpose,  and  remains  in  possession; 
such  possession  is  not  adverse,  but  he  is  a  tenant  at  wiD.^  (See 
2Vu^,  Vol.  I.,  ch.  24.)  So  the  statute  does  not  run  against  ibe 
true  owner,  who  has  a  perfect  paper  title,  in  fieivor  of  the  party 
in  actual  possession,  who  disavows  any  claim  or  title ;  ^  (d)  nor 

^  1  Sann.  319,  n.    (4  Cranch,  367;  13  3  John.  267;  Cowp.  597;  18  John.  iO; 

John.  229 ;  10  Mass.  93.)  Fanning  v.  WiUcox,  3  Bay,  258 ;  McBae 

2  Carter  v.  Task,  1  Salk.  241 ;  Co.  Lit  v.  Smith,  2  Bay,  339  ;  Ealon  v.  Baab,  12 

256  a,  238  a;  Co.  Lit  240  b;  Ang.  on  6.&B.334;  Penn  v.  White,  1  Coxe,  94. 

Lim.62;  Doe  v.  Staple,  5  T.  B.  684.  *  3  Cmise,  320 ;  Keene  o.  Deardon,  8  £. 

*  Pease  v,  Lawson,  33  Mis.  35 ;  Johnson  248 ;  Bnsh  v.  Barr,  1  Watts,  110 ;  Ltou  r. 

r.  Prewitt>  32  Mis.  553 ;  Stocker  v.  Bur-  Marelay, lb. 271 ;  Terrill  v. yimj.AYvg. 

ney,  1  Ld.  Bay.  741 ;  2  Salk.  421 ;  Smith  104 ;  Wallace  v.  Dnffield,  2  S.  &  R.  527 ; 

V.  Lorillard,  10  John.  357  ;   Jackson  p.  Whart  Dig.  420. 

DyftUng,  2  Caines,  198 ;  Bngglet  o.  Keeler,  *  Bngli^  v.  B^ter,  7  Geo.  887. 

(a)  Abatement,  is  where  an  owner  dies,  cause  of  acticmeyerj  day  "for  twentjryean. 

and  a  stranger  enters  before  the  heir  or  Jones  v.  M'Cauley,  2  Duy.  14.   So  it  must 

deyisee.     ItUnmon,  is  where  a  particular  have  been  open  and  notorious.    13  Ohio  N. 

estate  termiuates,  and  a  stranffer  enters  S.  42.    There  must  have  been  an  intention 

before  the  reverBioner,  &c-    In  Massachu-  on  the  part  of  the  person  in  possession  to 

setts,  it  has  been  recently  decided,  that  the  claim  title,  so  manifested  by  his  dedara- 

statute  Implies  to  all  ciises  of  dissoisin ;  not  tions  or  his  acts,  that  a  &ilure  of  tlie  owner 

merely  to  actual  expulsions.    Tolmaii  r.  to  prosecute  within  the  time  limited  raises 

Sparhawk,  5  Met.  469.  a  presumption  of  an  extinguishmont  or  a 

(&)  In  Maine,  a  descent  does  not  defeat  surrender  of  his  claim.    lb. 
the  right  of  entr^.     Bev.  Sts.  610.    In        (d)  Land  was  conveyed  to  A,  a  married 

Maryland,«it  is  held  that  ejectment  lies  woman,  who  paid  part  <^  the  consideradon 

after  a  descent  cast,  though  there  is  no  from  her  own  earnings,  wi&  the  knowl- 

ri^ht  of  entry.    Mockbee  v.  Clagett,  2  fi.  edge  and  assent  of  B,  her  husband.    A 

&  McHen.  1.    So  in  Ohio.    3  Ohio,  237.  having  died  without  issue,  B  remained  in 

(c)  The  possession  must  also  have  been  possession,  and  conveyed  the  land,  statine 

€ontinuou$.    There  ''must  have  been  a  that  it  belonged  to  A,  and  that  he  had 
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• 

is  a  claiox  of  title  advene,  under  a  tax  sale,  which  allowed  two 
years  for  redemption;^  nor  possession  of  a  defendant,  who  has 
by  deeds  and  partitions  acknowledged  the  title  of  the  plaintiff;  ^ 
nor  possession  daring  an  arbitration.^  So,  when  the  plaintiff 
shows  title  to  a  tract  of  land,  which  conflicts  with  the  title  to  a 
part  of  the  tract  claimed  by  the  defendant ;  to  defeat  the  plain- 
tiff's title,  by  the  statnte  of  limitations,  it  must  appear,  not  only 
that  the  defendant  had  possessed  part  of  the  tract  described  by 
his  deed,  but  that  he  actually  occupied  part  of  the  tract  claimed 
by  the  plaintiff^  But,  on  the  other  hand,  a  party  who  has  posi*^ 
tively  disclaimed  both  title  and  possession,  for  a  period  sufficient  to 
give  eflbct  to  the  statute  of  limitations,  is  estopped  frbm  denying 
that  the  possession  of  the  opposite  parly  has  been  actual  and  ad- 
verse.^ And  there  need  be  no  exclusive  claim  to  the  entire  titie, 
nor  one  necessarily  excluding  the  idea  of  title  in  another,®  >Thus 
A,  having  sold  a  ferm  with  warranty,  about  five  years  afterwards 
leased  the  privilege  of  turning  the  course  of  a  stream  on  the  land. 
Held,  this  assertion  of  right,  being  accompanied  by  actual  enjoy- 
ment, was  as  effectual  an  adverse  claim  in  the  hands  of  an  as- 
«gnee  dP  the  lessee,  in  answer  to  a  claim  for  possession,  as  though 
it  embraced  the  entire  estate  in  the  land. 

1 11.  It  has  already  been  seen,  (ch.  52)  that  the  statute  of  lim- 
itations does  not  run  against  reversioners,  &c*  (a)  The  same  rule 
applies,' where  one  has,  by  mistake,  been  allowed  to  hold  as  tenant 
fer  life.  Nor,  in  case  of  lease,  is  a  reversioner,  &c.,  bringing  eject- 
ment, bound  to  show,  in  support  of  his  tide,  that  he  has  received 
any  rent.    The  Statute  of  James  imposes  no  such  condition,  but 

l^ovides/for  an  entry,  and  consequentiy  an  ejectment,  which  is 

• 

^  Pease  v.  Lamson,  33  We.  35.  ^  Gngg  v.  Blackmoie,  Pen.  Sup.  C, 

s  Tomlinson  p.  Lunch,  32  Mu.  ,160.  Sept.  T.  1840;  Law  Bep.,  Februarj,  1841» 

s  PeriEUU  V.  Blood,  36  Verm.  273.  p.  371. 

«  Ta7on  v.  Ladew,  33  Mis.  205.  «  Wilklow  o.  Lane,  37  Barb.  244. 

enough  land  left  to  answer  anj  damam.  be  brought  within  sixty  years  irom  thi 

He  Md  sometimes  said  the  land  was  his,  ssttm  ofiU  aneestaff  and  not  from  the  death 

and  his  neighbors  never  heard  him  say  of  tenant  for  life.    Ang.  40 ;  Widdowson 

theeontrary.   Held,  he  had  gained  no  title  o.  Harrington,  1  J.  &  Walk.  512.    S€» 

by  adrerse  possession.   Marshall  v.  Pierce,  Chadwick  v*  Broadwood,  3  Beay.  308; 

12  N.  H.  127.  Seagram  v.  Knight,  Law  Bep.  (Eng.)  £q. 

{a)  It  seems,  however,  this  exception  April,  1867,  p.  397. 
applies  only  to  the  remedies  of  entry  and       A  tenant  for  life,  who  has  lost  his  right 

gectment;  and  that  a  writ  of  right  must  by  an  adverse  possession  of  twenty-ono 

FOL.  n.  Id 
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founded  upon  entry,  within  twenty  yeiu»  itfUr  a  title  acefue»;  and 
the  reversioner's  title  does  not  accrue  tfll  the  lease  is  ended.  If  no 
rent  has  been  received^  the  same  statute  takes  away  the  remedy  for 
it,  by  action  of  debt,  after  rix  years ;  but  the  right  remains.  It  is 
unnecessary  to  prove  a  title  to  the  rent ;  a  title  to  lAe  paeeeeeion  is 
sufficient.  Non-receipt  of  rent,  in  the  Hne  of  descent  in  which 
the  plaintiff  claims,  ikiay  perhaps  be  left  to  the  jury,  to  disprove  his 
right,  and  is  open  to  be  rebutted  by  other  proof;  but  receipt  of 
rent  is  not  an  essential  part  of  the  plaintiff's  case.^ 

§  12.  It  has  been  further  held,  that  even  an  adverse  receipt  of 
rent,  by  a  third  person,  does  not  bring  a  reversioner  within  the 
operation  of  the  statute.  Thus,  where  lands  under  lease  are  d^ 
vised,  and  after  the  testator's  death  his  heir  receives  the  rent  fir 
twenty  years ;  even  though  the  lease  contain^  a  clause  for  re-entiy 
upon  non-payment  of  rent,  the  devisee  may  have  ejectment  after 
the  lease  expires.  It  has  been  contended,  that  in  such  case  the 
devisee  might  have  entered  for  the  mere  purpose  of  asserting  and 
preserving  his  title,  without  disturbing  the  possession  of  the  lessee; 
or  have  brought  a  writ  of  entry  for  the  same  purpose^  in  which  the 
judgment  is  for  %emn  without  saying  anything  about  poeeesmon; 
or  distrained  for  the  rent,  or  entered  for  condition  broken ;  that  the 
statute  of  limitations  had  always  been  constmed  favoraUy  to  quiet 
possession  ;  and  that  the  question  which  had  been  raised,  whether 
a  receipt  of  rent  for  tw^ty  years,  by  one  tenant  in  common,  was 
an  ouster  of  the  other,  iqiplied  that  an  ouster  might  consist  in  such 
receipt*  But  these  positions  were  overruled.^  In  a  late  case,  how- 
ever, it  has  been  held  otherwise ;  and  that^  where  rent  is  reserved 
upon  a  lease,  even  non-payment  thereof  gives  adverse  possession, 
as  much  as  payment  to  a  third  person.' 

^  Smirall  v.  Qrahflin,  1  Dana,  574.    See  App.  No.  1 ;  8  CrniBe,  320-1 ;  Giont  ff. 

Thomas'  Co.  Lit  253^  n.  n.;  Wells  v.  Town8eiid^2  HOI,  554. 

Prinoe,  9  Mass.  508 ;  Jacktfon  v.  Johnson,  '  Doe  v.  Danvere,  7  S.  299.  See  1  Bitir. 

5  Cow.  74 ;  Heath  v.  White,  5  Coan.  228 ;  111 ;  Holdfast  o.  Shepard,  6  Ired.  Ml. 

Hall  0.  Vandecprift,  8 Binn.  374;  1  Jac.  ft  >  Jones,4  Y.  ft  Coll.  466.  BatseeDoe 

W.  512 ;  OinU  9.  lladdoz,  Bnnn.  Eject,  v.  Ozenham,  7  Mees.  ft  W.  131. 

years,  can  ndther  recover  the  land  himself,    plies  to  a  tenant  hy  the  curtesy.    ShortaD 

nor,  by  transfer  of  his  claim,  enable  any    v.  HinUe^,  81  m.  219. 

one  else  to  do  it,  before  tiie  termination  of       A  remmdo'  is  held  to  involTe  a  dSaM' 


the  li£»«tate.    Moore  v.  Lnce,  20  Penn.    «ty,  which  ayoids  the  statute  of  limittUiooSi 
260.    On  tiie  other  hand,  the  statate  i^   Jewett  o.  Jewett,  10  Gray,  31. 
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§  13.  Where  a  lease  is  void,  the  statate  of  limitations  runs 
against  the  reversioner ;  as,  where  it  is  made  by  a  tenant  for  life, 
to  continae  after  his  death,  by  virtue  of  a  power,  but  not  conform- 
ably thereto,  not  being  executed  or  consented  to  by  the  intended 
lessee,  never  having  been  oat  of  the  lessor's  hand,  not  reserving 
the  best  rent,  nor  containing  any  covenant  to  pay  the  rent  (a) 
So  where  the  lease  has  terminated,  by  the  legal  construction  of  its 
intention  and  object,  though  not  according  to  its  literal  terms,  the 
statute  begins  to  run,  such  intention  qualifying  the  grant,  and 
amounting  to  a  limitation.  As,  where  the  only  cause  of  a  lease 
for  lives  was  to  preserve  the  reversion  during  an  estate  tail ;  and 
therefore  the  lease  ended,  during  the  lives,  with  the  latter  estate. 
So  where  the  lease  is  a  mere  trust,  and  disposed  of  as  such,  to  at- 
tend the  inheritance  of  the  reversioner.  In  such  case,  the  lease  is 
one  of  his  muniments,  a  mere  weapon  in  his  hands,  and  caimot 
take  firom  an  adverse  possession  the  benefit  of  the  statute.  The 
surrender  of  such  lease  might  be  presumed,  to  let  in  the  statate  of 
linutations.^  So  it  is  said,  that,  where  boundaries  are  disputed,  the 
agreement  of  a  tenant  for  life,  adjusting  them,  will  be  evidence  to 
lund  the  remainder^man,  if  without  fraud.^ 

§  14.  Where  land  is  sold  on  condition  to  revert  upon  the  hap- 
pening of  a  contingency,  if  the  reservation  be  valid,  the  statute  of 
limitaticm  does  not  run  against  the  revereioner  till  the  contingency 
'  happens.* 

§  15.  It  has  been  remarked  (sect.  11),  that  the  statute  of  limi- 
tations, like  a  positive  prescription,  does  not  run,  where  the  posses- 
sion of  one  not  the  true  owner  is  not  adverse  to  him,  but  amicable^ 
orpermisdve.  (li)  The  question  has  already  been  summarily  con- 
sidered, what  possession  is  necessary  to  constitute  a  disseisin,  (c) 
(Vol.  I.  ch.  2.)    Connected,  in  one  point  of  view,  with  the  same 

^  Taylor  o.  Horde,  1  Bnrr.  60 ;  6  Bro.       >  SaundeiB  v.  Anneflley,  2  8ch.  &  LeC 
Flurl.  sad.  101. 

*  Betty  V,  Mioore^  1  Dana,  236. 

la)  Lord  lifansfield  calls  Biich  a  lease,  a  dedsbe  intent  to  oocapy  to  the  exdn- 

«<  ttiis  pocket  undelivered  grant  of  tlie  ideal,  sion,  and  in  denial  of  the  right  of  the  for- 

incorporeal  freehold."  mer,  and  may  be  infiarred  from  dream- 

(6)  As  to  pouettio  fiairU,  see  Tnlloch  stances.    Lefavonr  v.  Honum,  3  Alien, 

V.  Worrall,  49  Penn.  133.    A  disseisin  of  354. 

one  tenant  in  common  by  another  may  be       (c)  See  3  Ker.  &  M.  331 ;  Whitton  v. 

shown  by  a  long  series  of  acts,  indicating  Peacock,  3  My.  &  E.  325 ;  4  Nev.  &  ^ 
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general  subject,  is  the  law  relating  to  the  e^toppd  between  land- 
lord and  tenant,  which  prevents  the  ktter  from  denying  the  title 
of  the  former,  and  his  possession  from  being  adverse  to  the  land- 
lord, and  which  has  also  been  briefly  treated  of.^  (a)  (Vol.  1. 228.) 
Other  important  modifications  of  the  general  rale  of  adverse  pos- 
ses!^ion  are  fonnd  in  the  case  of  mortgagor  and  mortgagee,  (()  and 
in  that  of  joint-tenants  and  tenants  in  common  ;  («)  and  these  too 
have  been  concisely  noticed  in  the  preceding  volume.^  (d)  (Cha. 
81,  54.) 

§  16.  It  is  a  maxim,  ^^  quando  iua  jwra  in  imo  perBond  c(mewr^ 
rwnty  (jeqaum  e9t  ae  9%  essent  divermJ**  Hence,  where  a  man  gains 
a  new  i^ght,  he  is  allowed  a  new  period  of  twenty  years  to  pnnne 
his  remedy.^    Where  there  are  saccessive  occupants  of  land  c£ 

^  See  Barber  v.  Root,  10  Mam.  260;  'See  Chapman  v.  Qrt^t  1&  Mass.  439; 

Gvynn  9.  Jones,  a  Gm  &  J.  178;  Jackson  Lodge  v,  Patterson,  8  Watti,  74;  Temfi 

V.  Johnson,  5  Cow.  74 ;  Becker  o.  Van  v.  Marry,  4  Tei^.  104 ;  Lloyd  v.  Gordon^ 

Valkenburgh,  29  Barb.  819 ;  Van  Dersee  2  Har.  &  McHen.  254;  Johnson  v.  How- 

V.  Same,  80  Barb.  381.    Twenty  years'  ard,  l.Ibid.  281 ;  Smilie  v.  BiOe,  2  Ban; 

possession,  after  renouncing  the  lancQord's  $2. 

title,  is  a  bar.    Ogden  v.  Walker,  6  Dana,  *  8  Croise,  827 ;  Hunt  v.  Bonnie!,  1  JSalk. 

425.    Otherwise,  where  the  tenant  obtains  889;  Green  v.  Biyett,2, 421. 
an   adverse   title,  and  holds  under  it. 
Chambers  v.  Pleak,  lb.  431. 

308^  477 ;  Doe  v.  BianstoiK  8  Ad.  &  £1.  Jones,  6  R  Mon.  888.     In  New  York 

67 ;  Doe  v.  Edgar,  2  Bing.  N.  R.  498 ;  Doe  (Code,  ch.  2,  8,  82),  the  possession  of  a 

r.  Wing,  6  Car.  &  P.  588.    Also,  for  pre-  tenant  19  that  of  the  landlord,  till  20  Tears 

else  dSnitions  of  adverse  possession,  1  after  the  tenancy  expires.    K  there  u  no 

Smith  (Maine),  377;  2  N.  Y.  Ber.  St.  lease,  20  years  from  payment  of  zent» 

294.  though  the  tenant  has  another  title. 

It  has  been  held,  that,  under  the  statute  (6)  See  Doe  v.  Surtees,  5  Bam.  &  A.' 

of  limitations  in  Georgia,  which  is  copied  687 ;  Christophers  v.  Sparke,  2  Jac  &  W. 

(except  as  to  time)  from  the  act  of  Jac.  L,  234;  Cholmondeley  v.  CUnton,  lb.  179 ; 

no  entry  is  neeearary  within  the  period  Joyner  v.  Vincent,  4  Der.  &  B.  S12. 

prescribed,  unless  there  be  an  adverse  pos-  (c)  See  Brown  y.  Cockerdl,  83  Ala.  38  ; 

session.    Shearman  v.  Irvine,  4  Cranch,  •Waineld  o.  LhideU,  38  Mis.  561 ;  ChaUe- 

367.    A  m&Q  dedcaralion  of  adverse  pos-  foux  v.  Durharme,  8  Mis.  287 ;  Gilker  v. 

session,  though  with  notice  to  the  rightful  Peeler,  22  Tex.  663;  Bannon  v.  Bxanaoo, 

owner,  gives  no  riffht  of  action ;  and  there*  34  Penn.  263. 

fore  l^e  statute  does  not  run  from  such  {d)  A  mortgagee  was  in  possession  siz 

declaration.    Shepley  v,  LyUe,  6  Watts,  years,  without   acknowledsment  of  tbe 

500;  Abell  o.  Harris,  11  Gill  &  J.  367.  mortgagor's  title.    Havin^bonght  out  the 

Possession  without  eoior  of  tiUe  does  not  interest  of  a  tenant  for  hfe  of  the  «qmty, 

bar  an  adverse  daim.    A  devise  or  deed  is  he  oocunied  twenty  years  more.     Held, 

held  to  give  color  of  tide.   Borrets  v.  Tur-  during  the  tenancy  for  lift,  his  possession 

ner,  1  ^uiyl.  112;  Den  v.  Turner,  1  Mur.  was  not  adverse,  and  the  reversioner  might 

141 ;  Stanly  v.  Turner,  Cam.  &  Nor.  533 ;  redeem.  Hyde  v.  DaUaway,  2  Hare,  528. 

Patton  V.  Uynes,  Cooke,  356.  That  &e  possession  of  a  tenant  for  life  ia 

(a)  Where  a  tenant  disclaims  his  land-  not  adverse,  see  Salmons  v.  Davis,  29  Mia. 
lord's  title,  the  statute  beelns  to  run  from  176.  So  in  case  of  a  widow.  Baxmon 
the  time  of  notice  of  such  disclaimer.  Bui-  v,  Brandon,  34  Penn.  263 ;  Frazer  v.  Nay- 
lard  V,  Copps,  2  Humph.  409.  It  begins  lor,  1  Met.  (Ey.)  598.  As  to  limitation 
to  run  in  favor  of  a  tenant,  in  respect  to  in  case  of  inut,  see  Cunningham  v.  M6- 
his  liability  for  mesne  prqftU,  iVom  the  tinfe  Eindley,  22  Ind.  149. 
of  hia  surrender  of  possession.    Doe  «. 
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wUch  a  party  ia  disseised,  be  will  not  be  barred  unless  there  is 
some  privity  or  connection  between  them.^  (a)  * 

§  17*  It  is  held  that  a  pprchaser  without  notice,  even  by  parol^ 
may  join  his  adverse  possession  to  the  ostensible  adverse  possession 
.  of  his  vendor,  so  as  to  avail  hiihself  of  the  statute.  Thus,  a  pur- 
chaser from  a  devisee  of  the  land.  If  the  possession  of  the  vendor 
and  purchaser,  and  that  of  those  claiming  under  them,  put  togetheri 
amount  to  the  time  limited,  and  have  not  been  interrupted,  the  true 
owne^  is  barred.  So  it  will  be  sufScient,  if  the  original  disseisor 
made  a  lease,  and  the  lessee  retains  possession  till  the  lessor^s.dei^th, 
and  afterwards  as  tenant  at  will  or  at  sufferance  of  the  disseisee.' 
8oj  where  a  claim  wa^^miintained  upon  an  uninterrupted  posses* 
Sion  of  fbrty  years,  the  death  of  the  original  holder  and  subsequent 
receipt  of  rent  by  his  widow  were  held  not  to  break  the  continuity 
of  possession,  she  being  liable  to  account  for  the  rent  to  the  heirs.' 
And  it  seems  to  have  been  held,  in  Pennsylvania,  that,  where  the 
defendant  sets  up  a  possession,  and  shows  a  possession  in  A,  he  may 
give  evidenee  tliat  A  held  adversely  to  the  plaintiff,  without  first 
proving  the  connectidn  of  A's  possession  with  his  own.  But  in 
another  case  Washington,  J.  thought  it  perfectly  dear,  that,  where 
diflferent  persons  enter  upon  land  in  succession,  each  occupying  for 
a' period  short  of  the  timie  limited,  the  last  possessor,  who  may  be 
the  defendant,  cannot  tack  the  possession  of  his  predecessors  to  his 
own,  so  as  to  make  out  a  sufficient  continuity  of  possession  to  bar 
the  entry  of  the  owner.* 

§  18.  Although  twenty  years'  adverse'  and  uninfterrupted  use  by 
A  of  lands  adjoining  his  farm  gives  him  a  possesspry  title  to,  or 

^  IfelTiB  V.  Fropr'B,  9cc,  5  Met.  15 ;  6  Bich.  £q.  1 ;  Alexander  o.  Pendleton^  S 

lb.  407 ;  Doflwell  v.  De  La  Lanza,  20  Cranch,  462 :  Overfidd  v.  Christie,  7  S.  ft 

How.  29.   See  Benson  v.  Stewart,  80  Miss.  R.  178 ;  Jacuon  o.  Moore,  IS  John.  518 ; 

49 ;  Hester  v.  Coats,  22  Geo.  56.  McKoj  v.  Dickinson,  &c.,  5  S.  &  R.  254 ; 

'  Mdyin  v.  Propr's,  ftc.,  5  Met.  15;  Potts  o.  Gilbert,  8  Wash.  475 ;  Chilton  v. 

Wade  V.  Lindsej,  6  lb.  407.  VTilson,  9  ^nmph.  899 ;  Moore  v.  Colli- 

*  Reed  o.  Propr's,  &c,  8  How.  XT.  S.  shaw,  10  Barr,  224.  See  Schrack  v.  Znh- 
874.  ler,  84  Penn.  SB;  Lonia  o.  Gonnan,  29 

*  Aug.  on  Lim.  88-9 ;  Cunningham  v.  BGs.  598 ;  Kilbonmev.  Lockman,  8  Clarke, 
Fatton,  6  Barr,  855 ;  Caston  v.  Caston,  2  880. 

(a)  It  is  held  that  the  period  of  prescript  of  the  State  where  the  action  is  brought, 
tion,  which  has  partly  mn  under  the  laws  so  as  to  bring  the  cause  of  action  wiuiin 
of  arother  State,  cannot  be  united  with  the  statute  of  limitations  of  the  latter 
the  time  which  has  elapsed  under  the  laws  •  State.    Peny  v,  Lewis,  6  Florida,  555. 
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easement  m,  such  land,  such  possession  bj  A's  grantor,  whfle  a 
mere  tenant  at  wiU  of  the  fium,  cannot  be  tacked  to  the  possession 
of  A,  in  order  to  make  out  the  twenty  years,  although  the  fiunn 
was  conveyed  to  A  with  all  the  priyilege^  and  appurtenances.' 

§  19.  It  is  held  that  the  occupatton  of  an  intestate  and  his  ad- 
ministratrix cannot  be  tacked  together ;  that  the  title  must  pass  ijf 
coniraci  firom  one  occupant  to  the  other.  So  that  holding  under  a 
grantee,  to  whom  an  occupant  has  conyeyed  in  fraud  of  creditors^ 
is  not  adverse.^ 

§  20.  The  question  of  continuity  of  possession,  where  it  depends 
on  parol  evidence,  is  for  the  juiy*' 

§  21.  An  interval  of  **  twelve  months  dr  thereabouts  "  in  the 
actual  occupation  of  land  prevents  the  acquisition  of  title  by  seven* 
years'  adverse  possesion  under  cxAxx  of  title.^ 

§  22.  In  a  case  resting  upon  prior  possession,  fifteen  years*  inter* 
val  between  the  acts  of  possession  does  not,  as  matter  of  law,  imply 
an  abandonment  of  the  first  act,  but  leaves  the  case  for  a  juiy.^ 

§  23.  Statute  82  Henry  VIII.  extends  to  all  writs,  in  the  nature 
of  a  writ  of  right,  in  which  the  demandant  must  allege  seisin,  and 
seeks  to  recover  an  hereditament.  But  it  does  not  apply  where 
he  does  not  count  upon  his  own  or  his  ancestor's  seisin,  as  m  dower 
(see  Vol.  I.,  p.  204,  and  tit/ra,  sect  82) ;  n(Nr  to  tocOte^  where  the 
land  is  not  directly  in  demand.^ 

§  24.  By  St.  4  Anne,  c.  16,  an  entry,  or  daim,  is  insufficient 
to  avoid  the  statute  of  limitations,  unless  followed,  within  one  year, 
by  an  action  which  is  prosecuted  with  effect. 

§  25.  The  subject  of  disabilities^  under  the  Statute  of  James  and 
the  corresponding  American  acts,  has  given  rise  to  many  nice 
distinctions,  and  is  still  by  no  means  bee  fix>m  doubt.  It  seems  to 
have  been  the  prevailing  rule,  that  the  burden  of  proof  is  upon  the 
plaintiff  to  bring  himself  within  the  exception  of  the  statute,  after 
which  the  burden  is  upon  the  defendant  to  show  that  the  disability 
has  ceased ;  but,  on  the  other  hand,  a  cumulative  disability,  or  one 
which  commences  afl»r  the  statute  has  begun  to  operate,  or  after 

1  Flnmer  v.  Brown,  8  Met.  578.  *  Patchin  v.  Stroad,  S  Wms.  394. 

*  Bollen  V.  Arnold,  31  Maine,  683.  *  Ang.  33 ;  Hitchcock  o.  Harrington,  6 
<  Cnnningham  v.  Fatten,  6  Barr,  355.      John.  290 ;  Moore  v.  I'roat,  3  N.  H.426. 

*  Ward  V,  Herrin,  4  Jones,  S8.  • 
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the  first  disability  has  ceased,  will  not  be  available.  The  most 
familiar  illustration  of  this  principle,  is  the  case  of  a  female,  who  is 
an  infant  when  her  title  accrues,  and  before  coming  of  age  marries ; 
in  which  case  the  coverture  is  termed  a  cumulative  disability,  and, 
notwithstanding  such  coverture,  the  right  of  action  ceases  in  ten 
years  after  her  coming  of  age.  So  the  heirs  of  a  married  woman 
must  bring  their  suit  within  ten  years  after  her  death  ;  though  one 
is  also  Kfeme  covert  at  the  time  of  her  mother's  death.  It  is  said, 
a  distinction  in  this  respect  was  once  attempted  to  be  made  \ie^ 
twe&a  vobintary  and  invohmtary  disabilities ;  and  it  was  contended 
that  insanity,  f(»r  instance,  occurring  after  the  statute  had  begun  to 
run,  would  stop  its  progress.  But  this  distinction  has  been  over- 
ruled.^ 

§  26.  Mr.  Preston  is  of  opinion,  that,  where  one  is  under  dis- 
ability when  his  right  first  accrues,  the  statute  will  not  run  against 
him  till  he  is  free  fix>m  disability ;  and  successive  disabilities,  with*- 
out  any  intermission,  will  continue  a  protection  to  him.  That  is^ 
if  the  successive  disabilities  are  in  the  same  person  on  whom  the 
right  first  descended,  he  may  enter  within  the  statutory  time  fix)m 
removal  of  ihelaet  disabOity.  This  principle  hm  been*  reccgnized 
in.  Maryland,  but  denied  in  Massachusetts,  New  York,  and  Con* 
necticat,'  It  seems  to  have  been  formerly  adopted  in  South  Caro- 
lina, but  is  now  overruled.' 

§  27.  Where  several  disabilities  exist  together,  in  the  same  per- 
son, when  the  adverse  possession  begins,  the  right  of  action  con- 
tinues ten  years  after  removal  of  the  last.  Thus  where  one,  who 
was  both  non  eompoe  and  out  of  the  kingdom,  returns  to  the 
kingdom,  and  again  leaves  it,  continuing  non  compos;  thoqgh  his 

^  Waldeno. Gratis,!  Wheat S92;  Greeg  o.  Jeeson,  6  £.  SO;  Cottiell  v.  Dittton,4 

o.  Sayre,  S  Pet  S44 ;  Banldn  v.  Tenbrod^  Tann.  8S6 ;  Becker  o.  Van  Valkenbiui^h, 

S  Watts,  888 ;  Dekaj  v.  Darrah,  2  Green  29  Barb.  319 ;  Haynes  v.  Jones,  2  Head, 

(N.  J.),  288 ;  2  Ohio,  839 ;  Gnion  v.  Brad-  372.    See  also  the  following  note, 

ley,  4  Tere.  232 ;  Dow  v.  Warren,  6  Mass.  >  Prest  on  Abs.  340;  Dn^an  v.  Gittings, 

328 ;  Hndson  v.  Hudson,  6  Munf.  352 ;  3  Gill,  138 ;  Carpenter  v.  I^ennerhom,  2 

Den  o.  Molford,  1  Hayw.  311 ;  3  Cmise,  Barb.  Ch.  314  (1  Shepl.  397) ;  Eager  v, 

330 ;  Smith  v.  Clark,  1  Wils.  134 ;  Angell,  Commonwealth,  4  Mass.  182 ;  Demarest 

147-^ ;  Lessee,  &c  o.  Westenhaver,  (Ohio)  o.  Wynkoop,  3  John.  Ch.  129 ;  Bunco  v. 

Law  Rep.  March,  1842m).  437 ;  Downing  Wolcott,  2  Conn.  27  (4  Day,  298 ;  Gris- 

V.  Ford,  9  Dana,  392 ;  Ptiillips  v,  Sinclair,  wold  v.  Bniler,  3  Conn.  227 ). 

7  Shepl.  269 ;  Sterenson  v.  McBeary,  12  *  Rose  v.  Daniel,  1  N.  &  M'C.  296 ;  Fay- 

8.  ft  M.  9 ;  Dayis  9.  Snlllvan,  2  Eng.  449.  sonx  v.  Prayther,  lb. ;  Starke  v.  Starke, 

See  Billon  o.  Larimore,  37  Mis.  375 ;Do6  3  Bich.  438. 


296  IHEBIOAK  LAW  OF  BEAL  PBOPEBTT.^ 

privilege  arising  from  absence  is  lost,  the  other  continues,  tin 
he  regains  his  reason*  So,  it  has  been  sometimes  held,  thoogh 
this  is  not  the  prevailing  mle,  that,  where  an  infimt  female  mar- 
ries, the  statute  does  not  run  against  her  till  removal  of  both  disa- 
bilities.^ 

§  28.  The  saving,  in  case  of  disability,  has  no  practical  appfictf- 
tion,  unless  a  longer  time  than  ten  years  elapses  between  the  aocnt- 
ing  of  the  cause  of  action  and  the  removal  of  the  disability.  Thus, 
where  the  cBsability  is  removed  five  years  after  the  cause  of  actioR 
accrues,  the  party  is  not  allowed  fifteen  years  to  make  up  the  fiiD 
twenty,  and  ten  in  addition,  on  account  of  the  disaUlity ;  but  only 
fifteen  in  all.  If  twenty  years  have  elapsed  since  the  right  of 
action  first  accrued,  and  ten  of  them  firee  from  disability,  lie  b 
barred.^ 

4  29.  The  word  deaths  in  the  Statute  of  James,  refers  to  the 
person  to  whom  the  ri^t  first  aeerued.  Hence,  where  such  person 
dies,  under  disability,  his  heirs  are  not  to  be  allowed  twenty  years, 
as  being  the  time  firom  the  accruing  of  their  title,  and  ten  years  in 
addition ;  but  only  the  latter  period  from  the  ancestor's  death,  eten 
though  twenty  years  had  elapsed  from  the  accruing  of  his  title. 
A  different  construction  would  lead  to  great  inconveniences,  by  llie 
dying  of  parents  and  chOdren  under  age,  or  the  continuance  of 
other  successive  disabilities.^  (a) 

§  80.  Where'  a  particular  estate  intervenes,  the  right  of  a  persoh 
under  disability  may  be  saved,  which  would  otherwise  be  lost^ 

^  Bntler  v.  Howe,  1  Shepl.  897 ;  Sturt    rest  v.  Wynkoop,3  John.  Cfa.  129;  JackwB 
9.  MeUiflh,  2  Atk.  610 ;  Plow.  S75 ;  3  John.    v.  Johnson,  5  Cow.  74. 
Ch.  129 ;  Eaton  o.  Sanford,  2  Day,  523 ;        "  Doe  v.  Jesson,  6  £.  80.    (See  Stowd  «. 
Ark.  Bey.  St.  58.  Zouch,  Flow.  358.)     Shep.  Touch.  81 ;  2 

s  Smith  o.  Bnrtis,  9  John.  174 ;  Dema-    Prest.  Abs.  341 ;  8  Thos.  Co.  Lit  IS,  n.  1. 

«  Machin  v.  May,  4  Bihb,  43. 

(a)  The  above  doctrine  seems  to  be  well  So,  in  Tennessee,  where  a  plaintiff  in 

settled ;  though  Lord  Mansfield,  in  one  ^ectment  daimed  to  avoid  a  deed  made  by 

case,  held   to   a   difoent   oonstmction.  her  whUe  an  infant  and  a  feme  covert; 

Similar  ground  was  once  taken  in  Con-  held,  that  these  disabilities  could  have  no 

necticut.     Cotterell  v.  Dutton,  4  Taun.  efiect  upon  each  other,  nor  the  one  deriTe 

826 ;  Eaton  v.  Sanfbrd,  2  Day,  528.    But  any  aid  from  the  other.     Scott  v.  Bn* 

these  cases  may  be  considered  as  now  orer-  chanan,  11  Humph.  468.    See  p.  298,  for 

ruled.'  peculiarities  in  the  laws  of  Pennsylvania 

So,  in  MississipTO,  cumulative  disabilitaes  and  of  Eentncky  upon  this  subject ;  in  the 

are  not  allowed ;  Dease  v.  Jones,  28  Miss,  former  State  estabfishine  the  limitation  of 

(1  Cush.)  183;  nor  in  Viiginia,  Mercer  v.  an  infant's  right  of  action,  generally;  in 

oelden,  1  How.  37;   nor  in  Tennessee^  the  latter,  of  mfimt  heirs. 
Gnion  v.  Andenon,  8  Humph.  298. 
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Thus,  an  adverse  possession  of  lands  comtaenced  in  1772,  when  A 
was  tenant  by  the  curtesy^  the  reversion  in.  fee  being  in  B,  his 
daughter,  who  was  an  infant.  In  1788,  B  married  C»  In  1784, 
A  died,  and  C.in  1807 ;  and  then  B  brings  ejectment  for  the  land. 
Held,  B,  though  of  age  At  the  termination  of  the  particular  estate, 
was  not  then  bound  to  asseii;  her  right,  being  a  feme  covert ;  that, 
during  the  particular  estate,  no  right  of  entry  descended  to  her,  and 
the  statute  did  not  begin  to  run  till  A's  death ;  and  that  the  cover* 
ture  was  not  a  second,  or  cumulative,  but  the  first  disability.^  So, 
where  the  operation  of  the  act  commences  upon>  the  land  of  a 
woman  during  her  coverture,  who  dies  leaving  her  husband,  it  is 
suspended,  until  the'husband's  tenancy  by  the  curtesy  is  e:2cpended 
jor  merged.'  So,  in  a  case  of  ejectment,  brought  by  the  grandchil- 
dren of  one  who  died  seised,  it  appeared  that,  at  the  decease  of  the 
grand&ther,  th/ mother  of  the  plaintiffi,  through  whom  the  estate 
came  to  them,  was  a/eme  covert.  The  action  was  brought  within 
ten  years  from  the  death  of  the  plaintiff's  &ther,  who  had  htid  as 
tenant  by  the  curtesy.    Held,  it  was  not  barred.^ 

S  81.  Many  cases  have  arisen,  involving  the  effect  of  the  dis- 
ability of  coverture  upon  the  title  of  the  wife,  the  husband,  and 
those  claiming  under  them,  respectively,  (a)  Twenty  years'  pos- 
session adverse  to  eifeme  covert  bars  the  title  of  the  husband.  &ut 
there  can  be  no  presumption  against  a  married  woman  in  relaticm 
to  her  title  to  real  property,  because  she  is  incapable  of  contracting 
except  in  the  mode  prescribed  by  law.^ 

§  82.  Where  a  husband  conveys  his  land  without  the  wife's  join- 
ing in  the  deed,  the  statute  of  limitations  does  not  run  against  her 
till  after  his  death.  Nor  where  husband  and  wife  join  in  a  deed 
which  is  void  for  informality  as  to  her,  though  possession  be  taken 
under  it    Thus  where  there  was  a  conveyance  by  the  husband 

i' Jackson  o.  Sellick,  8  John.  262;  6  *  Moore  v.  Jackson,  4  Wend.  59. 

Cow.  74;    Jackson  v,  Schoonmaker,  4  *  Penyo.  Calhonn,  SHmnph.  551.  Seo 

John.  390.  Weninger  p.  Murphy,  2  Heaa,  674. 

*  Maiple  v.  Myen,  2  Jones,  122. 

(a)  Possesaon  hf  a  married  woman  also  himself  thereof,  in  defence  to  a  writ  of 

raises  the  anestion  of  limitation.    An  nn-  entry,  brought  against  him  by  the  heirs 

intermptea  and  ezdnsiTe  occupation,  by  a  of  one,  to  ^om,  within  the  twenty  years, 

marrxea  woman,  of  real  estate,  fbr  more  he  has  executed  a  deed  of  release  thereof 

than  twen^  years,  as  her  own,  yests  in  her  Steel  o.  Johnson,  4  Allen,  425. 
a  valid  Hm,  and  her  husband  may  avail 
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of  his  wife's  land,  with  warranty,  the  wife  joining  in  relinqnishment 
of  dower ;  and  the  pun^haser  and  those  claiming  under  him  occa- 
pied  and  exercised  acts  of  ownership  on  the  land  more  than  twen^- 
nine  years,  without  claim  or  interruption  by  the  wife  or  her  heirs ; 
held,  the  facts  did  not  autliorize  the  presumption  of  a  grant  firom 
her  or  her  heirs,  and  that  the  heirs  were  not  estopped  to  deny  the 
husband's  ownership  in  fee  at  the  time  of  the  conveyance.^  0th* 
erwise,  it  seems,  where  an  entry  and  possession  are  adverse  to  hia 
title,  or  whei^e  his  title  is  not  acknowledged.  And  where,  in  1777» 
a  wife  joined  her  husband  in  a  deed,  but  did  not  legally  acknowl- 
edge it,  the  court  in  Pennsylvania  held,  in  1810,  that  she  was 
barred  of  her  dowen  (a) 

§  88.  Husband  and  wife  hold  the  land  of  the  latter  by  a  peca*- 
liar  species  of  joint  ownership.  Upon  the  general  subject  of  the 
disability  of  one  joint  owner  as  aflfecting  another)«t  is  held,  that, 
where  one  of  tenants  in  common,  disseised,  is  under  disability,  thia 
does  not  protect  the  others.  So,  it  seem^,  if  an  estate  descend  to 
parceners,  one  of  whom  is  under  disability,  which  lasts  more  than 
twenty  years,  the  other  must  still  enter  within  this  period,  or  will 
be  barred.    In  such  case  the  party  not  barred  must  sue  alone.'  (() 

^'Baymondv.  Holden,  aCn6h.264.  John.  Gas.  231;  Masteller  v.  Mcdetii, 

<  Doolitae9.Blake8l7,4Da7,465;  Jack-  7  Cranch,  156 ;  Peny  v.  Jackson,  4  T.  B. 

flon  V.  Biadt,  2  Cainw,  169 ;  Boe  v.  Bowla-  516 ;  1  Marsh.  39, 2,  884, 8, 862 ;  4  Bibb, 

ton,  2  Taunt.  441 ;  Jackson  v.  Bample,  1  412 ;  2  Mar.  577 ;  8  Ohio,  SO. 

(a)  Where  there  is  an  adverse  possession  to  run  against  him,  leaving  infeint  heirs, 

of  land,  in  North  Carolina,  belonging  to  a  they  are  allowed  the  fall  statatorr  time, 

ftme  moat,  and  the  period  of  seven  years  after  coming  of  aee.  Weddle  v.  Booinson, 

from  the  time  of  the  ouster  expires  in  the  6  Watts,  486.    Ub.  tup.   See  Perir  v.  Cal- 

Ilietime  of  the  husband,  she  has  three  years  houn,  8  Humph.  551 ;  Cnllen  v,  Motzer,  18 

onlv  after  the  death  of  the  husband  withm  8.  &  B.  356 ;  Bingham's  case,  2  Co.  93 ; 

which  to  commence  her  suit ;  but  when  Lampef  s  case,  10, 49 ;  Edward  Smtior^c 

the  seven  years  do  not  expire  within  the  case,  lb.  99 ;  Twisse  v.  Cotton,  Hob.  865 ; 

lifetime  of  her  husband,  sne  has  the  re-  Eirko.Dean,2Binn.341 ;  Moorep.Etoat» 

mainder  of  the  fuU  period  of  seven  years  8  N.  H.  126 ;  Smith  v.  Sha^eford,  9  Dana, 

from  the  time  of  the  ouster,  or  three  years  475 ;  Downing  v.  Ford,  lb.  392 ;  Ti^or 

from  her  husband's   death,  whichsoever  v.  Shemwell,  4  B.  Mon.  578 :  McConv  v. 

shall  be  the  longer  period,  within  which  to  King,  8  Humph.  267 ;  Hassell,  8  Y.  &  €k>l]. 

commence  her  suit.   Crump  o.  Thompson,  617;  Baymond  v.  Holden,  8  Cash.  264 

9  Ired.  491.  Weddle  v.  Bobinson,  6  Watts,  486. 

In  Pennsylvania,  it  is  held,  that  an  in-        (b)  In  Kentuckv,  it  has  been  held  that 

fant  is  not  allowed  ten  years  after  the  a  joint  tenant  is  barred,  but  not  a  tenant 

lapse  of  twenty-one  years  from  the  com-  in  common.    1  Marsh.  39;  4  Bibb,  41^ 

menoement  of  adverse  possession.    He  can  The  members  of  two  sodeties  occupied  • 

never  have  more  than  uirty-one  years,  nor  field  adjoining  their  common  honse  of 

less  Aan  twenty-one.    Circumstances  may  worship,  for  the  faatexdne  of  th^  horses, 

fix  an  intermediate  period.    In  Kentucky,  during  seventy  vears.    A  member  of  one 

where  one  dies  afterihe  statute  has  begun  aode^  directed  msexaeaton  to  seUaH  the 
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(  84.  With  more  particular  reference  to  husband  and  wife, 
where  a  diaseisor  enters  upon  land  belonging  to  a  feim  covert^  this 
is  an  ouster  of  both  husband  and  wife,  and  a  right  of  entry  imme- 
diately accrues  to  both.  If  the  disseisor  had  held  under  the  hus- 
band, the  wife  would  have  had  no  right  to  enter,  nor  could  she  en- 
ter against  the  will  of  the  husband ;  but  with  his  consent,  express 
or  implied,  she  had  a  right  to  enter.  Her  right  of  entry,  as  against 
the  disseisor^  is  perfect,  though  in  the  exercise  of  it  she  is  under 
the  husband^s  control.  The  latter  circumstance  does  not  prevent 
such  right ;  if  it  did,  no  right  of  entiy  could  descend  or  accrue  to 
a  fem%  eavert^  and  the  saving  clauses  in  the  statute  would  be  nuga* 
tory*  A  right  of  entry  may  descend  or  accrue  to  her,  and  her 
entry  will  be  lawful,  provided  the  husband  does  not  expressly  dis- 
•  agree,  for  his  consent  is  presumed,  it  being  for  his  advantage.^ 

§  85.  In  a  recent  case  in  Connecticut,  the  question  arose, 
whether,  after  fifteen  years'  adverse  possession  of  land  belonging 
to  a  feme  eavert,  she  and  her  husband  could  maintain  a  joint  action 
to  recover  it ;  or  whether  the  husband's  right  of  action  was  not 
wholly  barred  by  the  statute  of  limitations.  A  majority  of  the 
court  held,  that,  as  the  husband  was  joined  in  the  suit  from  neces- 
sity, and  as  his  claim  was  for  a  mere  incidental  right,  growing  out 
of  the  coverture,  the  action  might  be  maintained  by  the  parties 
jointly,  and  was  not  limited  to  the  wife  afone  after  removal  of  her 
disability.  Church  and  Williams,  Justices,  dissented,  upon  the 
ground  that  the  husband  had  the  entire  control  of  the  freehold 
during  coverture,  might  convey  it  for  his  own  life,  and  that  an 
adverse  possession  was  as  effectual  to  bar  his  tide  as  a  deed  would 
be.« 

1  Md^rn  r.  PKiprieton,  Ac.,  16  Pick.       »  Watson  v.  Watson,  10  Conn.  77.  See 
167.  Doe  9.  Plnmtre,  3  Bam.  &  Aid.  474 ;  Holm 

9.  Heylock,  Gio.  Car.  200. 

land  of  which  he  was  ''  lawfolly  seised  at  been  an  onster,  which  was  the  case  here, 

his  death/'  the  societies  having  been  then  as  the  testator  was  not  hiwfally  seised  of 

in  possession  for  more  than  twenty  years ;  the  part  which  had  been  sold.    As  it  was 

unaer  which  power  a  part.of  the  conunon  claimed  that  this  was  sold  for  a  graveyard, 

land  was  sola, and  theporohaser  erected  a  the  pUuntifb  were  allowed  to  prove  that 

wall  catting  it  off.    Held,  the  long  pos-  they  nad  ofiered  to  give  a  lot  of  land  for 

session  had  given  the  societies  a  good  title  that  purpose,  to  show  that  there  was  no 

to  the  land  occnpied,  as  tenants  in  com-  necessity  for  the  encroachment.    Tranger 

mon,  and  one  of  them  had  a  right  to  brins  9.  Sassaman,  2  Harris,  ftl4. 
their  aetion  of  trespass  after  there  had 
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§  86.  Where  a  judgment  was  rendered,  and  a  hoi.  fac.  iasned, 
against  a  husband,  and  land  of  the  wife  delivered  up  thereupon  \ 
held,  she  might  enter^  the  husband  not  objecting,  for  the  purpose 
of  preventing  the  stEitntory  bar  to  her  righ^  of  entiy*^ 

§  87.  Although  the  disabilities  referred  to  are  founded  upon  the 
most  obvious  considerations  of  reason  and  justice,  viz.,  the  mental 
inability  of  the  party  to  understapd  and'  enforce  his  ri^ts,  as  in 
the  case  of  in&nts,  &c. ;  want*  of  legal  freedom  to  act)  as  in  that 
of  a  femA  aovert;  or  ignorance  of  one's  own  tide,  arising  firom  ab-^ 
sence ;  yet,  it  seems  to  be  the  prevaHmg  doctrine^  that  no  excep- 
tions firom  the  statute  of  limitations  would  be'  tmpli&d  upontheee 
grounds,  if  the  statute  were  in*  its  terms-  general.  The  doctrine  of 
any  inherent  eqidttf^  creating  an  exception  as  to  any  disability  wherd- 
the  statute  creates  none,  has  been  long  and  uniformly  exploded.' 
So,  where  a  statute  provided  that  no  one  should  enter  upon  lands 
but  within  twenty  years  after  his  title  first  accrued,  or,  in  case  of 
disability,  ^^  within  ten  years  after  the  expiration  of  the  said  twenty 
years  aforesaid,*'  it  was  held  that  the  language  was  wholly  unan^* 
foiguous,  and  did  not  admit  of  the  construction  that,  in  case  of  disa* 
bility,  the  right  should  continue  ten  years  after  its  removal ;  and 
that  the  contrary  literal  interpretation  was  not  unreasonable,  be- 
cause the  bar  applied  only  to  entry,  and  not  to  other  remedies.'  (a) 

§  88.  Ecclesiastical  corporations,  and  ecclesiastical  persons  seised 
in  right  of  their  churches,  as  they  cannot  alienate  to  bind  their  suc- 
cessors, are  also  excepted  from  the  statute  of  limitations,  and  can- 
not bind  their  successors,  but  only  themselves,  by  neglecting  to  sue 
for  their  lands  within  the  prescribed  period.^ 

§  89.  Customary  and  prescriptive  rents  are  within  the  statute,  (2} 
being  properly  proved  by  seisin.    Otherwise  with  a  rent  created  by 

1  Mdnn  v.  Propr's,  Sbc,  5  Met.  15.  *  Mclyin  v,  Fropr's,  &c,  16  Pick.  16S, 

*  Beckford  v.  V^ade,  17  Yes.  86 ;  Dem-    169. 
aiest  V.  Wynkoop,  3  John.  Ol  129.  *  3  CraiWydSl ;  Stoweil v.Zoiicli,Plofr. 

358. 

(a)  But  in  Connecticut  it  has  been  fifty  years.     Where  tirantf  jean  bate 

stated,  as  a  princtnle  <^  the  common  Usw,  elapsed  without  any  demand  of  a  gronad- 

that  a  statute  shall  not  apply  to  persons  rent^  the  jury  m^  presume  payment^  &&; 

under  disability,  unless  specially  named,  but  circumatances  may  repel  the  preauiqH 

Eaton  V.  Sanford,  S  Day,  527.  tion.    St.  Mnrfs,  &e.  v.  Miles,  1  Wbsrt. 

(6)  The  St.  of  Hen.  YULaeet  4  Umits  229. 
thd  right  of  alleging  seisin  of  any  rent  to 
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deed,  of  which  the  commencement  can  be  shown.  In  the  former 
case,  an  avowant  is  driven  to  allege  a  seion,  but  in  the  latter  the 
deed  is  the  title,  and  no  seisin  is  material.  The  words  of  the  act 
are,  '*  no  man  shall  make  avowry  and  allege  seisin  "  after  fifty 
years ;  intending  to  limit  a  time  for  the  teisin,  when  it  is  required 
by  law  to  be  alleged,  not  to  compel  such  allegation  where  seisin 
was  not  necessary  before. 

§  40.  But  where  the  amount  of  a  rent  is  not  ascertained  by  the 
deed,  as  where  it  is  to  be  such  as  the  party  reserving  it  pays  over, 
not  expressing  what  that  is,  and  the  latter  did  not  commence  by 
deed,  the  statute  of  limitations  applies,  seisin  being  equally  neces- 
sary to  both  rents.^ 

§  41.  At  common  law,  no  prescription  lies  against  the  king : 
^^fwHum  temfue  oeeurrit  regV*  And  the  St  of  Hen.  VIII.  was 
held  not  to  apply  to  him  or  to  his  lessee,  who  might  bring  eject- 
ment for  his  term,  though  out  of  possession  for  twenty  years.  But 
by  Statutes  21  Jas.  I.  ch.  2,  and  9  Geo.  HI.  ch.  16,  the  lapse  of 
sixty  years  is  a  bar  to  any  claim  of  the  crown.^  (a) 

1  Co.  Lit  115  a;  2  Yern.  S35 ;  Stack-       '  Lee  v.  Norris,  Cro.  Elk.  331 ;  Bui. 
hoiue  V.  Benuton,  lO  Yes.  467 ;  Foster's    B^ect.  59. 
case,  8  Rep.  64;  4  Co.  11  a;  Ang.  33; 
Grant  V,  EDu,  9  Meee.  &  W.  118. 

(a)  The  principle  stated  in  the  text  has  nia  it  is  also  formally  dedded,  that  an 

been  held  applicable  to  a  controyersy  in  improver  holds  under ,  not  adversely  to,  the 

anity  between  the  independent  States  of  State.    So  one  claiming  by  warrant  and 

assaclrasetts  and  Rhooe  Island,  in  rela-  survey.    Morris  u,  Thomas,  5  Bin.  77 ; 

tion  to  boundary.    The  Supreme  Court  of  M'Cov  v.  Trustees,  &c.,  4  S.  &  R.  305-6.) 

the  United  States  ntggest  m  their  opinion,  But  the  State  may  elect  to  consider  itselr 

that  allowance  is  to  m  made  for  the  usu-  disseised.    Hall  v.  Gittings,  2  H.  &  John, 

ally  slow  movement  of  political  communi-  112;  Inhabitants,  &c.  v.  Baker,  4  Mass. 

ties,  and  for  the  consiaerationB,  that  the  528.;  Cheney  v.  Rinnpold,  2  H.  &  J.  87 ; 

countiT,  at  the  first  settlement,  was  wild,  Johnston  v.  Irwin,  3  S.  &  R.  292 ;  4  Bibb, 

the  mistake,  if  any,  not  likely  to  be  dia-  62;  Holbrook  v.  Holbrook,  3  Shepl.  9; 

covered  till  grants  were  made,  and  the  tri-  Miller  v,  Lindser,  1  McL.  38 ;  Singleton 

bnnal  to  be  resorted  to,  situated  abroad,  v.  Ake,  3  Humph.  626 :  Ci^,  &c.  v,  Bli- 

15  Pet  238.  nois,  &c.,  12  Imn.  38 ;  Smith  v.  Calloway, 

In  Massachusetts,  it  is  said  that  no  focAei  7  Blackf.  86;  Com.  v.  Hutchinson,  10 

can  be  imputed  to  Ihe  government,  and  Biut,466;  Moody  o.  Fleming,  4  Geo.  115; 

i^;ainst  it  no  time  runs  so  as  to  bar  its  Beigen  v.  Riggs,  34  Bl.  170. 

rights.     (But  see  infra.)    So,  in  Bfary-  In  Delaware,  the  State  shall  not  be 

land,  the  statute  of  limitations  did  not  run  barred  by  twenty  vears*  possession  of  salt 

against  the  Lord  Proprietary,  marsh,  beach,  or  shore.    Kev.  Sts.  3. 

(But  it  has  been  shice  held,  that  the  So  it  is  held  that  thirty  gears'  posses- 
State  is  barred  by  lapse  of  time.    Hep-  sion  will  not  give  title  as  against  the  Stata 
bum,  8  Bland.  110.    See  Swearingen  v.  Walls  v.  McGee,  4  Herring.  108. 
U.  S.,  11  Gill  &  J.  373.)  The  Geoijgia  statute  of  limitadons  does 

The  prindple  has  also  been  recognized  not  run  against  the  tenant  in  possession, 

hi  Maine,  Tennessee,  Pennsylvania,  Bli-  while  the  title  is  in  the  State.    Smead  a. 

nols,  and  Kentucky.    (But  in  Pennsylva-  Williams,  6  Gea  158. 
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§  42.  Although  the  statutes  of  limitation,  bj  their  terms,  are 
applicable  only  to  suits  at  law,  (a)  yet,  upon  the  principle  of  puUic 

In  niinoifl,  a  limitation  of  twenty  years'  than  twenty-one  yean  ol  open  and  noto- 

poBsession,  of  land  porchafled  warn  iJie  rioos  posMadon  would  bar  their  right  to 

United  States,  will  not  b^in  to  mn  until  land  devoted  to  streets  or  pabUc  sqnans. 

after  the  porchase  of  the  lands  thos  pos-  Cincinnati  v.  Evans,  5  Ohio  (N.  S.f,  594; 

sessed.   Spellman  r.  Cnrtenins,  12  HI.  409.  ace.  Looae  v.  Kennedy,  13  Ohio  (N.  8.)> 

An  action  by  the  people  to  recover  lands  42. 

is  not  barred,  it  seems,  by  the  New  York  Where  the  drcnmstanoes,  snrroiinding 

statute  of  limitations  (1  B.L.  184,  sect.  1),  the  possession  of  a  portion  of  a  pnhlie 

unless  there  has  been  an  adverse  posses-  highway,  are  entirely  reconcilable  with  a 

sion  of  forty  years.  ;The  People  v,  Arnold,  continued  rec(vnition  of  the  ultimate  right 

4  Comst.  508.  of  the  public,  the  possession  is  not  adverse. 

But  an  action  brought  by  the  attorney-  Thus  the  owner  m  lands  adjoining  a  hid)- 

general,  in  the  name  of  the  people,  to  an-^  way,  regularly  laid  out  and  used  by  me 

nul  letters  patent,  is  within  toe  statute  of  pubUc,  extended  his  fence  so  as  to  indosQ 

limitations,  and  wiU  be  barred  bv  an  ad-  a  portion  of  the  ground  within  the  sur- 

verse  possession  of  the  lands  included  in  veyed  mie  of  the  highway,  which  portioll 

the  patent  for  forty  years.    The  People  v,  was  not  then  used  nor  required  for  the 

Clarke,  10  Barb.  120.  puUic  travel,  and  kept  up  the  fence,  willi> 

Whatever  will  constitute  an  adverse  pos-  out  objection,  for  upwards  of  tweaty-oob 

session,  within  the  meaning  of  the  New  years.     Hdd,  such  partial  encroachment 

York  Revised  Statutes  (2  K.  S.  292,  sect,  was  not  necessarily  adverse  to  the  pBb> 

9  to  12),  if  continued  forty  years,  under  lie,  nor  inconsistent  with  its  easement^ 

the  acts  of  1788  or  1801,  gives  to  the  per-  and  therefore  constituted  no  bar  to  its  lay 

son  in  possession  a  perfect  title  as  agamst  lamation  by  the  supervisor,  when  required 

the  people.    lb.  for  the  public  travel.     Lane  v.  Kennedy, 

In  pleading  the  statute  in  an  action  by  13  Ohio  (N.  8.),  42. 

the  p^ple,  it  is  sufficient  to  say,  according  Where  lands  had  been  given  in  trust  for 

to  the  language  thereof  in  substance,  that  a  location  for  the  county  buildings,  and 

the  titleof  the  people  did  not  accrue  within  aftOTwards  the  legislature  authorned  die 

the  space  of  fort^  years  before  the  com-  erection  of  an  academy  on  the  premises; 

mencement  of  suit,  and  that  neither  the  held,  tide  could  not  be  daimod  hj  the 

people,  nor  those  under  whom  they  claim,  academy,  under  the  statnto  of  limitations; 

nave  received  the  rents  and  profits  within  for  public  rights  cannot  be  desmiyed  by 

forty  years.     The  People  v.  Arnold,  4  long^wntinuM  encroachments  or  permis- 

Comst  608.  sive  trespasses,  and  the  possesaon  was  not 

Such  a  plea  or  answer,  it  seems,  amounts  adverse  to,  but  under  and  according  to,  the 

to  an  allegation  that  the  lands  have  been  title  of  die  county.     Kittaning,  ice  v. 

held  in  hostility  to  the  title  of  the  plain-  Brown,  41  Penn.  269. 

tifis.    lb.  (a)  In  Tennessee,  they  are  also  binding 

The  people,  it  seems,  are  deemed  to  have  in  a  court  of  «q|iuty.    Terrill  v.  Muny,  4 

receiyea  the  rents  and  profits  so  as  to  pre-  Yeig.  104.     Tne  same  prindple,  that  a 

yent  the  running  of  the  statute,  unless  the  statute  of  limitation  is  bmding  in  equity, 

lands  are  held  in  hostility  to  their  title,  has  been  adopted  by  the  Supreme  Coovt 

lb.  of  the  United  States.    U.  S.  Bank  v.  Dan- 

So,  although  the  lands  are  wild  and  un-  iels,  12  Pet.  32 ;  Conlson  v.  Walton*  9, 62. 

cultivated,  or  occupied  by  one  who  makes  In  North  Carolina,  a  court  of  e^ui^  can 

no  return  for  the  use,  provided  he  holds  no  more  disregard  a  statute  of  limitation 

by  permission  of  the  people,  and  in  subor-  and  repose,  thim  a  court  of  law.    Bailey  a. 

dmation  to  their  title,    lb.  Carter,  7  Ired.  £q.  282. 

In  Maine,  although  a  party^  cannot  j)eiv  So,  in  Ddaware,  where  the  statute  of 

haps  hold  against  &e  State  oy  continued  limitations  bars  the  1ml  remedy,  the  rem- 

possession,  yet,  if  the  State  quitdaim  to  edy  in  equity  is  hdd  tMured,  hj  analogy; 

A  land  in  possession  of  B,  B  will  be  al-  and,  independently  of  acts  of  limitafiiony  a 

lowed  for  the  betterments  which  he  has  court  of  equity  wul  refuse  to  aid  a  stale 

added  to  the  land.     Kinmnan  v.  Greene,  demand,  on  the  ground  of  laches  and  pub- 

4  Shepl.  60.  lie  policy,  as  weU  as  on  a  presumption  6t 

Where  a  store,  projecting  over  the  line  payment.   Perkins  v.  Cartmell,  4  Uanmg. 

<^  the  street,  was  removed  by  order  of  a  270. 

dtv^  council,  it  was  hdd,  that  the  dty  was  But  when  equitjr  acts  in  analogy  to  tbB 

subject  to  the  statute  of  limitations  in  statutes  of  liinitation,  it  adopts  the  exoe^ 

respect  to  real  property;  and  that  more  tions  alao.   Jb.   The  statute  of  limitatSosf 
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convenience  and  utility,  the  mles  established  by  them  have  been 
adopted  in  courts  of  equity ;  more  especially  where  a  party  would 
have  a  concurrent  remedy  at  law  and  in  chancery.  It  was  re* 
^narked  by  Lord  Camden,  that/ when  the  legislature  had  fixed  a 
time  at  law,  it  would  have  been  preposterous  for  equity,  which  hf 
its  awn  proper^vthority  always  maintained  a  limitation^  to  coun- 
tenance laches  beyond  this  period.  The  application  of  the  principle 
has  already  been  stated  in  regard  to  mortgages ;  ^  and  the  distinct* 
tion,  with  relation  to  it,  pointed  out,  in  the  case  of  trusts,  between 
controversies  with  third  persons,  and  those  of  the  trustee  and 
eestui  themselves.'  (Vol.  I.,  ch.  24.)  It  is  evident,  that,  where 
a  trustee  and  cestui  are  both  out  of  possession,  the  adverse  occupant 
acquires  a  good  title  against  both.^  (a) 

§  48.  Where  a  bill  in  equity,  for  discovery  of  title  and  relief,  al- 

^  See  Benson  v.  Stewart,  80  Mi8s»49;  217;  Crutcher  v.  Trabue,  5  Dana,  82; 

Mlioan  V.  Raesdale,  31  Miss.  701 ;  Scott  Thmston  v.  Masteraon,  9,  2S5 ;  Gates  o. 

V.  Hickox,  7  Ohio  N.  S.  88.    Also  Vol.  I.,  Jacob,  1  B.  Monr.  308 ;  Erwin  v.  Ware,  2, 

Mortgage.  65 ;  Mitchell  v.  Thompson,  1  McL.  105 ; 

<  Gilbert  v.  Guptill,  34  Bl.  112 ;  Com.  Bowman  v.  Wathen,  2,  396 ;  Katt  v.  Vat- 

V.  Cochituate,  &c.,  3  Allen,  47 ;  Dewdney,  tier,  1,  164;    Scott  o.  Evans,  lb.  486; 

15  Yes.  496;  Stackhouse  v.  Bamston,  10,  Heirs,  &c.  v.  Brush,  lb.  538;  Holland  v. 

466 ;  1  Yem.  256 ;  Totherby  v.  Hartridge,  Clark,  1  Y.  &  Coll.  Cha.  151 ;  Coppin  v. 

2  Yem.  21 ;  Jones  v.  Tnberrille,  2  Yes.  Gray,  lb.  205 ;  Yickers  v.  Oliver,  lb.  211 ; 

11 ;  Smith  v.  Clay,  3  Bro.  639,  n. ;  Gil-  Harpending  v.  Datch^  &c.,  16  Pet.  456; 

bert  V.  Emerton,  2  Yem.  503 ;  Mackenzie  PhiUips  v.  Sinclair,  7  Shepl.  269 ;  Chap- 

V.  Powis,  7  Bro.  ParL  282 ;  2  Cha.  Ca.  man  v.  Bntler,  9, 191 ;  Person  v.  Sax^r, 

217;  Watkins  v.  Harwood,  2  Gill  &  J.  Davies,  252;  Sindall  r.  Campbell,  7  Gill, 

307;  6  Ohio,  97;  1  Marsh.  519;  3  Litt.  66. 

IflSjS;  Humbert  v.  Rector,  &c.,  8  Paige,  <  Hawley  v.  Cramer,  4  Cow.  717;  Wil- 

195;  TiemoQ  v.  Bescaiver,  10  Gill  &  J.  liams  v.  Otey,  8  Humph.  568. 

of  Indiana  does  not  run  fbr  or  against  an  equity.     Piatt  v.  Yattier,  1  McL.  164 ; 

equitable  title.    Baird  v.  Wolfe,  4  McL.  Scott  v,  Evans,  lb.  486.   But  equity  is  not 

552.  bound  to  treat  axiy  period  short  of  twenty 

In  Connecticut,  it  is  said,  that  gener-.  years  as  an  absolute  bar  to  a  suit  respect- 

aUy  courts  of  equity  consider  the  statutes  mg  real  property.  Uewellin  v.  Mackworth, 

of  limitations  as  obligatory  upon  them  15  Yin.  125. 

when  they  are  Qslled  upon  to  enforce  only  The  defence  ayails  only  in  fkyor  of  the 

legal  rights.    Phalen  v.  Clark,  19  Conn,  party  who  sets  it  m.    Dixon  o.  Dixon,  1 

421.  Maryland  Ch.  Decu.  271.    Being  only  la 

"  There  are  cases,  in  which  the  statutes  analogy  to  the  plea  of  the  statute  of  lim- 

wonld  be  a  bar  at  law,  but  in  "vtiudi  equity  itations  at  law,  it  cannot  be  allowed  in 

would,  notwithstanding,  grant  relief;  and,  jGeiyor  of  one  partner  in  possession  of  real 

on  the  other  hand,  there  are  cases  where  estate,  purchased  with  partnership  ftmds, 

the  statutes  would  not  be  a  bar  at  law,  but*  against  the  other,  for  the  possession  of  one 

where  equity,  notwithstanding,  would  re-  is  the  possession  of  both.     McGuiie  v. 

fuse  relief.    But  all  these  cases  stand  on  Bamsey,  4  Eng.  518. 

special   circumstanoes,  which   courts  of  (a)  The  doctrine,  that  the  statute  of  Um- 

equity  can  take  notice  of,  when  courts  of  itations  does  not  run  against  a  trust,  ap- 

law  may  be  bound  by  the  posit^ye  bar  plies  only  to  those  techmcal  and  oontinu- 

of  the  statutes."    1  Stoiy  on  £q.  (3d  ed.)  mg  trusts  which  are  not  at  all  cognizable 

73-4.     Under  some  circumstances,  it  is  at  law.    Paff  v.  Kinney,  1  Bradf.  (N.  Y.) 

said,  even  a  shorter  period  than  that  of  1.*  See  Carter  v.  Bennett,  6  Flori.  214 ; 

legal  limitation  may  operate  as  a  bar  in  Gay  v.  Edwards,  80  Min.  218 ;  Bryan  o. 
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leges /rat<(2,  or  other  tets  which  render  the  statute  inappHcablei  the 
defendant  cannot  plead  the  statute  of  limitations  as  to  the  discov- 
ery, unless  accompanied  bj  an  answer  which  meets  such  aver- 
ment.^ He  must  answer  the  fraud.  A  plea  of  the  statute  amounts 
to  a  demurrer,  resting  the  defence  upon  fiicts  of  tl^  plaintiff's  own 
showing.  Hence,  the  plaintiff  would  have  no  oppmimity  to  reply 
to  it ; '  (a)  and  it  has  been  held  that  the  statute,  where  the  bill 
upon  its  face  shows  that  the  claim  is  barred,  may  be  taken  advan* 
tage  of  by  demurrer.' 

§  44.  If  a  party  is  to  be  constituted  a  trustee  by  the  decree  of  % 
court  of  equity  on  the  ground  of  fraud,  his  possession  will  be  con- 
sideted  adverse,  from  the  time  the  circumstances  of  the  fraud  were 
discovered.* 

§  45.  In  case  of  mistake^  the  statute  runs  from  discovery  thereof.' 
Thus,  as  to  the  quantity  of  land  sold.^ 

§  46.  The  statute  will  run  against  an  insane  person  who  )m8 
conveyed  his  estate  from  the  time  of  his  restoration  to  sanity,  and 
knowledge  of  the  existence  of  the  deed.^ 

§  47.  But  mere  concealment  of  a  deed  is  no  answer  to  the  stat- 
ute^  for  -this  would  be  a  hard  construction  of  a  statute  for  quieting 
possessions.  It  must  be  an  intentional  concealment,  or  a  voluntary 
and  fraudulent  detaining.^  (5) 

1  Bloodgood    V.    Kane,   8   Cow.  360.  Donnelly,  8  B.  Mon.  113;   Ckmyen  p. 

(Bnt    see  Allen    v.    MiUe,    17    Wend.  Kenans,  4  Geo.  SOS. 

^2.)  *  Ingraham  v.  Began,  28  AGas.  813; 

<  Bicknell  v.  Gongh,  3  Atk.  558.    (See  Swenson  t;.  Walker,  8  Tex.  93.    See  Dick- 

1  Pick.  435 ;  First,  &c.  v.  Field,  3  Mass.  son  v.  Miller,  11  S.  &  M.  594. 

201 ;  Croft  v.  ArUinr,  3  Desaos.  223 ;  Rush  *  Harrison  v.  Adoock,  8  Geo.  68. 

v.  Barr,  1  Watts,  110 ;  Pennock  v.  Free-  ^  Brooksbank  v.  Smith,  2  T.  &  CoU.  58. 

man,  lb.  401 ;  Smith  v.  Bishop,  9  Verm.  ^  Gnmdj  v.  Gmndy,  12  B.  Mon.  269. 

110;  Jones  v,  XkmowAj,  4  Yeates,  109 ;  7  Dicken  v.  Johnson,  7  Geo.  484. 

Peck  V.  Bullard,  2  Hmnph.  41 ;  1  McL.  8  15  Yin.  125,  pi.  8.     See  Lexington, 

164, 466 ;  Pendergrast  v.  Foley,  8  Geo.  1 ;  &c.  t;.  Bridges,  7  B.  Mon.  556 ;  Harper  e. 
Ferris&.Hender8on,12Penn.49;McKown,  Pope,  9  Mis.  402;  Phalen  v,  ClaA,  19 

V.  Whitmore,  31  Maine,  448;  Donnelly  v.  Conn.  421. 

Weems,  29  Ala.  423 ;  Soggins  v.  Heard,  execution  defendant  is  not  adverse  to  the 

31  Miss.  426.  purchaser.    Lane  v.  Smith,  4  Ind.  56. 

A  trust,  not  express  and  direct,  'bnt  (o)  The  case  supposes  that  the  bill  it- 

merely  constructive,  is  not  exempted  firom  self  alleges  a  claim  Darred  bj  the  statute^ 

the  statute.    Manion  v.  Titsworth,  18  B.  but  fir  the  fraud.    See  Piatt  v.  Vatder,  1 

Mon.  582.  McLean,  164 ;  Humbert  v.  Sector,  &c,  24 

A  tedmical  or  direct  trust  is  barred  by  Wend.  587 ;  Hanisbuigh,  &c.  v.  Forsta, 

lapse  of  time,  where  circumstances  exist,  8  Watts,  13. 

calculated  to  raise  a  presumption  irom  (b)  We  subjoin  an  abstract  of  the  stat* 

lapse  of  time,  of  a  discharge  or  extinguish-  ntes  of  limitations  in  the  several  States  of 

ment  of  the  trust     PhiUips  v.  State,  5  the  Union. 

Ohio  (N.  S.)>  122.    The  possession  of  an  In  Massachufletti,  by  proTiaioQfl  of  tiie 
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Revised  Statutes,  which  are  to  take  efiect  abolished,  exc^t  as  above  and  elsewhere 

afterDecemberdl,  1839,  the  right  of  entry,  provided.    lb.  616.     See  Gen.  Sts.  774. 

and  of  action,  is  limited  to  twenty  years  (By  St.  1852, 891,  a  party  in  possession  of 

after  the  right  accrued  to  the  party  or  reu  estate,  to  which  an  adverse  claim  is  set 

those  under  whom  he  dahns,  or  after  the  up,  may  institute  j)roceeding8  to  test  the 

party,  or  those  under  whom  he  claims,  validity  of  such  claim.    See  Sts.  1854,34.) 
nave  been  seised ;  and  this  provision  ap-       Where  the  tenant  in  a  real  action,  and 

Slies  to  the  Commonwealth.  In  case  of  those  utfder  whom  he  claims,  have  had' 
isseisin,  the  right  accrues  at  the  time  of  possession  six  years  immediately  preced- 
stich  disseisin.  If  the  party  claims  as  heir  ing,  or  under  a  title  which  he  had  reason 
or  devisee  of  one  who  oied  seised,  his  right  to  believe  good,  he  shall  be  allowed  for  his 
accrues  at  the  death  of  the  latter,  ut&bs  improvements,  the  value  of  which 'shall  be 
in  case  of  curtesy,  or  other  intervening  es-  patd  before  execution  issues.  (So  in  Wis- 
tate;  when  the  nght  accmee  at  the  expira-  oonsin,  Rev.  Sts.  ch.  107.)  On  applica- 
tion of  such  estate,  or  at  the  time  when  it  tion  of  the  plaintiff,  the  value  of  the  land, 
would  have  expired  by  its  own  limitation,  without  the  improvements,  shall  be  esti- 
If  there  is  such  an  intermediate  estate,  and  mated,  and  he  mav  elect  to  relinquish  it 
in  all  cases  where  one  claims  by  force  of  a  to  the  tenant  at  such  valuation,  the  amount 
remainder  or  reversion,  the  dme  of  limita-  to  be  paid  in  three  annual  instalments, 
tion  is  reckoned  from  the  expiration  of  the  And,  on  failure  of  payment,  the  plaintiff 
intermediate  estate  by  its  own  hmitatioii,  has  execution  for  the  land.  The  plain- 
notwithstanding  any  forfeiture,  for  which  tiff's  claim  for  rents  and  profits  (which  by 
entry  might  be  made  previously.  But  any  a  new  provision  is  allow^  in  the  real  ae- 
person  may  enter,  when  entitled  to  do  so  tion  itself),  is  to  be  fairly  offset  against 
bv  reason  of  forfdture,  or  breach  of  con-  the  value  of  the  improvements  claimed  as 
dition;  but  where  one  claims  under  such  above.  lb.  611-12-13-14.  See  Perrv  v. 
title,  his  right  accrues  at  the  forfeiture  or  Kline,  12  Cnsh.  118;  Howell  o.  Howell,  2. 
breach.  Where  any  sole  corporation  is  My.  &  C.  478 ;  Jones  v.  Jones,  4  Gill,  87. 
disseised,  anv  of  his  successors  may  enter  In  Maine,  the  existing  law  is  in  sub- 
or  sue  withm  five  years  from  his  death,  stance  the  same  as  in  Massachusetts.  By 
resignation,  or  removal.  In  case  of  dis-  a  former  statute,  after  March  15,  1825 
abihty  (including  absence  from  the  United  (this  period  is  changed,  with  regard  to 
iSibKa),  tenrears  are  allowed  from  its  re-  some  of  the  provisions,  to  April  2, 1843), 
moval.  Where  tite  person  first  entitled  writs  of  right,  and  all  prescription,  title, 
dies  under  disability,  and  no  determination  and  claim  upon  the  seisin  of  ancestors  or 
or  judgment  has  been  had  upon  his  title,  predecessors  were  limited  to  thirtv  years, 
ten  years  from  his  death  are  allowed  to  his  Writs  of  entry,  upon  disseisin  of  anoea- 
representatives ;  but  no  further  time  for  tors,  &c.,  or  possessory  actions  upon  their 
the  disability  of  any  other  person.  Entry  possession,  to  twenty-five  years.  Actions 
shall  not  constitute  legal  possessum,  unless  upon  the  demandanrs  own  seisin,  writs  of 
immediately  followed  by  one  year's  open,  jhrmedon,  and  rights  of  entry,  to  twenty 
continued,  and  peaceable  possession,  or  un-  years,  with  an  allowance  of  ten  years  tifier 
less  an  action  be  brought  upon  such  entry  the  acpiratioH  of  twenty  yean^  in  case  of  dis- 
and  seisin  within  one  year  nom  ouster  or  ability.  If  the  owner  die  during  sudi  dis- 
dispossession.  The  mnitation  above  pro-  ability,  his  heir  is  allowed  the  same  time, 
vided  bars  estates  tail,  and  all  renudnderB  Where  entry  is  made  upon  one  who  has 
and  reversions  expectant  thereupon.  If  a  had  possesion  for  six  years,  the  latter  may 
tenant  or  remainder-man  in  tail  dies  within  recover  of  the  party  entering  the  value  of 
the  period  of  limitation,  no  person,  claim-  his  improvements.  1  Smith,  375 ;  Rev. 
ing  any  estate  which  such  party  might  Sts.  616.  See  Winthrop  o.  Benson,  31 
have  barred,  shall  be  allowed  any  longer  Maine,  381.  Similar  provisions  are  also 
time  than  the  owner  in  tail  would  have  made  to  those  in  Massachusetts,  as  to  the 
had  if  he  had  lived.  Where  a  person  allowance  for  improvements  in  an  action 
shall  be  under  disability,  on  December  1,  for  the  land.  They  do  not  apply  to  cases 
1839,  five  years  shall  be  allowed  after  its  of  possession  under  a  mortgage  or  con* 
removal  or  the  par^s  death,  for  the  bring-  tract  (They  apply  only  where  the  tenant 
ing  of  any  action  neretofore  in  use.  Ko  has  been  in  actual  possession  by  occupancy 
ri^t  of  entrv  or  of  action  shall  be  and  improvemen|  six  years  before  suit, 
defeated  by  descent  or  discontinuance.  Bright  v.  Boyd,  1  Story  B.  478.  Upon  a 
Where  an  action  abates  by  the  demand-  bill  for  an  account  of  rents,  &c.,  against  a 
ant's  death,  or  a  judgment  in  his  favor  is  bona  fide  tenant,  after  recoveiy  of  the  land, 
for  any  cause  annulled,  one  year  is  allowed  he  shall  be  allowed  for  improvements.  So 
for  a  new  action.  Mass.  Rev.  St.  690-8.  for  payments  made  in  discnarge  of  incum- 
(So  in  nearly  all  the  other  States  (infra),)  brances.  lb.  A  plea  of  the  general  issue. 
Writs  oirigktf  fjifcrmedon  and  of  etary  are  with  a  daim  for  Mtteiments,  to  a  writ  of 

TQL.  n.  90 
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entry,  does  not  raise  the  question  whether  Comp.  Sts.  1850,  ch.  61 ;  Qen.  Sts.  cfa.<S, 
bnildings  on  the  land  belong  to  the  tenant  sects.  IS.  See  Shennan  v.  Champlain, 
BuUen  v,  Arnold,  31  Maine,  583.)  In  the  ftc,  81  Venn.  162. 
same  State  {hy  the  Berised  Statutes),  the  In  Bhode  Island,  nnintemqrted,  qiiie(» 
period  of  limitation  is  fixed,  for  all  cases,  peaceable,  and  actual  possession  ibr  tweotj 
at  twentr  years.  In  case  of  a  sole  oorpo-  yean,  with  a  claim  of  owaership  in  » 
ration,  ive  ^eais  are  allowed  after  the  simple,  cives  and  makes  a  good  titiei,  sab- 
death  of  the  iQcnmbent  actaallj  disseised,  ject  to  Sxd  right  of  any  person  nnder  dis- 
though  twenty  had  elmed  Mfore.  lb.  ability  to  sue  within  ten  yean  from  its 
201.  Seealso,  lb.  179;  Me.Bev.  St6]2-  removal,  and  the  right  of  a  Rrersioaer, 
14-15;  620;  Briggs  v,  Fiske,  5  ShepL  Ac,  to  sue  within  ten  yean  from  theao- 
420 ;  Gilson  v.  Stetson,  6,  428 ;  Comings  cming  of  his  cause  of  action.  Ang.  on 
V.  Stuart,  9  Shepl.  110 ;  Chapman  v.  But-  Lim.  App.  18 ;  Ber.  Sts.  339. 
ler,  191 ;  Yamey  r.  Stevens,  331 ;  Mason  In  Connecticut,  the  rieht  of  entiy  is  lim- 
i;.  Walker,  2  Shepl.  163 ;  4  lb.  60. .  ited  to  fifteen  yean ;  and  an  entrj  is  of  no 
In  New  Hampsnire,  no  one  can  enter,  or  efiect  unless  a  suit  be  brought 


have  an  action,  prescription,  or  claim  for  within  one  year.     In  case  of  disabiii^, 

real  property,  unless  upon  a  seisin  within  the  action  may  be  brought  or  entry  made 

twenty  yean,  subject  to  the  exception  of  within  five  yean  ihnn  its  removal,  dr,  b^ 

disability  arising  from  infancy,  coverture,  the  hein  of  the  party  disabled,  from  his 

and  insanity,  from  the  removal  of  which  death.    But  almatoe  is  not  a  disahfii^. 

five  yean  are  allowed.    If  a  defiendant  (The  time  of  a  d^Manti  abaenoe  is  not 

holds  bv  a  supposed  legal  title  under  a  reckoned.  Con.  St  363.)  Where  the  stat- 

bona  fiie  purchase,  and  be,  or  those  under  nte  begins  to  run,  a  supervenient  disability 

whom  he  claims,  have  possessed  and  im-  will  not  stop  it.    Con.  St.  361-2;  Comp. 

proved  the  land  more  toan  six  yean,  the  Sts.  646 ;  2  Conn.  27 ;  10,  77 ;  5,  228 ;  3, 

jury  shall  assess  the  value  of  the  improve-  191 ;  Bev.  L.  404;  Goodman  v.  Bnss^  14 

ments,  which  must  be  paid  by  the  plaintiff  Conn.  210. 

to  the  derk  within  one  year,  in  order  to  In  New  York,  the  State  Kmhs  its  rig^ 

entitle  him  to  a  writ  of  possession ;  other-  of  suing  for  real  property  to  twenty  yean, 

wise  his  right  is  forever  barred.    N.  H.  L.  exoeptine,  however,  any  liberty  or  fi«Q- 

74-5 ;  Bev.  St  334,  384 ;  Comp.  St  468.  cMses.    The  right  of  ft  patentee  or  mntae 

( The  tenant,  in  a  writ  of  entry,  is  not  en-  of  the  State  is  subject  to  the  same  limita- 
titl^  to  be  allowed  for  the  increased  value  tion.  So,  the  right  of  the  State,  or  of  a 
cf  the  land,  by  reason  of  improvements  subsequent  grantee,  to  sue  for  Ismds  pn- 
made  by  those  to  whom  he  has  conveyed,  viously  ^^nmted,  where  the  grant  is  de- 
but only  for  improvements  made  by  him-  dared  void,  is  limited  to  twen^  yean  finnn 
self  and  those  under  whom  he  daims.  such  judgment  No  action  lies  for  the  n- 
Flanden  v.  Davis,  19  N.  H.  139.)  covery  of  real  estate,  but  upon  a  seisin 

In  Vermont,  the  right  of  entry  is  lim-  within  twenty  yean ;  nor  an  owmbtji  otoo^ 
ited  to  fifteen  yean,  and,  in  case  of  disa-  mmntx  of  tide  to  real  estate,  or  to  rents 
bilitv,  five  from  its  removal.  Absence  be-  and  services.  No  entrv  is  valid  as  a  daim, 
Tona  seas  constitutes  no  disability.  Al-  unless  an  action  is  brought  widiin  one 
lowance  is  made  for  improvements,  if  the  year,  and  within  twen^  yean  from  the  sc- 
defimdsmt  or  those  under  whom  he  daims  cruinff  of  the  right  or  entry.  A  descent 
purchased,  supposing  the  title  eood.  No  cast  snail  not  afiect  the  right  of  posseanon. 
mesne  profits  can  be  recoverea  in  eject-  Ten  yean  are  aUowed  from  the  removal 
ment,  except  upon  the  improvements.  The  of  disability,  or  death  of  the  P&rty  diss* 
provisions  respecting  betterments  do  not  bled,  not  induding  aismos,  and  unprisoa- 
a^ly  to  one  who  entered  under  a  contract  ment  being  confined  to  imprisonment  on  a 
with  the  owner,  unless  the  latter  has  vio-  criminal  diarge,  or  in  execution  npon  con- 
lated  such  contract  The  statute  does  not  viction,  for  a  term  less  than  for  lire.  2  N. 
affect  the  remedy  aj^inst  a  voueker;  but'  Y.  Bev.  St  292-5.  Code,  1851,  34;  Will- 
he  may  diow  in  mitigation  of  damages  the  son  v.  Betts,  4  Denio,  201 . 
aUowanoe  made  for  betterments.  If  the  (But  it  is  hdd,  that,  if  the  period  of  lim- 
demandant  tender  a  warranty  deed  to  the  itation  has  begim  to  run  against  the  an- 
deiendant,  no  allowance  is  made  for  better-  oestor,  it  will  run  aniinst  his  heir,  though 
ments,  but  the  property's  appraised,  and  under  disability.  Fleming  v.  Griswold,  3 
the  defendant  allowed  four  yean  to  pay  Hill,  85. 

the  value  of  the  land,  in  four  instalments,  The  provision,  reauirine  suits  by  hein  or 

the  fint  in  one  year.    The  above  provis-  devisees  to  be  brought  wiuiin  ten  yean,  ap- 

ions  are  dedared  inapplicable  to  future  en-  plies  where  the  person  originally  entitled 

tries.    Descent  to  an  neir  does  not  impair  to  sue  is  under  a  disability  when  the  right 

.  the  right  of  action.    1  Verm.  L.  280-90-1 ;  accrues,  and  dies  before  such  disability  ter- 

2  lb.  57-8;  Verm.  Bev.  St  216-18, 305 ;  minates,  and  thus  casts  the  same  estate  by 
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devlM  or  descent,  upon  hdn  or  devisees.  The  real  owner  or  his  authorized  agent 

Carpenter  v.  Schiannerhom,  S  Barb.  Ch.  must  enter,  in  order  to  toll  the  statute. 

314.  IbJ 

Demandants  in  a  writ  of  right  must  In  Delaware,  twenty  years'  adverse  pos- 

prove  a  seisin  in  themselves  or  their  anoes-  session  is  a  bar.    Infancy,  oovertiure,  want 

tors  within  twen^-five  years  ;  and  it  is  of  understanding,  or  imprisonment,  at  the 

sujBScient  to  show  a  possession  by  their  ser-  time  a  ri^ht  of  entry  accrues,  coustituces 

Tant  or  tenant.    Fosgate  v,  Herkimer,  &c.,  an  e&oeption,  and  the  party  may  proceed 

9  Barb.  287.  to  r^ain  his  right  within  ten  years  from 

In  an  action  of  dectment.  brought  in  the  removal  of  such  disability;  or,  if  he 

lien  of  a  writ  of  right,  to  enroroe  a  claim  die  subject  thereto,  his  heirs  may  have  the 

which  aocrued  before  tiie  Revised  Statutes  same  remedy  which  he  would  have  had,  if 

took  effect,  an  adverse  possession  of  twenty-  he  had  lived  till  the  disability  ceased.  Del. 

five  years  must  be  shown  in  order  to  bar  L.  396-7 ;  Bev.  Sts.  439.    See  Layton  v. 

the  action.    lb.)  The  State,  4  Barring.  8. 

In  New  Jersey,  by  Statute  of  1787.  sixty  In  Maryland,  twenty  years'  adverse  poe- 

years*  actual  possession,  continued  by  oo-  session  is  a  bar  under  St.  21  Jas.  I.  ch.  16, 

eupancy,  descent,  conveyance,  or  other-  which  is  in  force  in  this  State.   The  usual 

wise,  however  commenced,  irasts  a  com-  disabilities  are  excepted.   Ang.  (App.)  28 ; 

plete  title,  and  constitntes  a  bar  to  any  suit  I  Md.  C.  397.    See  Crawford  v.  Severson, 

for  recovery  of  the  land.    1  N.  J.  Bev.  5  QUI,  443. 

Ii.  80.    Thirty  years'  actual  possession,  if  (A  continuous  ai^d  uninterrupted  pcMS< 

commenced  or  rounded  upon  a  proprietary  session  for  twenty  years  is  necessary,  in 

right,  duly  laid  thereon  and  recorded  ac-  order  to  afibrd  a  presumption  of  a  grants 

cording  to  law,  or  obtained  by  a  fair  bona  Casey  v,  Inloes,  1  Gill,  430.) 

Jkk  purchase  of  one  in  possession,  and  In  Virginia,  fifteen  years  are  a  bar  to  all 

suppMed  to  have  a  title,  is  a  bar  to  all  writs  affirmtdon,  in  descender,  remainder, 

pnor  locations,  rights,  &c,  not  followed  or  reverter;  also  to  all  richts  of  entry, 

try  actual  possession,  and  vests  an  absolute  Five  years  are  allowed  to  the  party,  after 

title.    In  Doth  the  above  cases,  five  years  the  removal  of  any  dlsabiUtv  (ab§ence  not 

are  allowed  for  the  bringing  of  an  action  included),  and  five  years  to  his  hdrs  after 

after  the  removal  of  any  disability.     In  his  dying  disabled, 

the  same  State,  by  Statute  of  1^99,  the  -  ( (Aimu/oti ve  disabilities  are  not  allowed, 

right  of  entry  is  limited  to  twenty  years;  Mercer  v.  Selden,  1  How.  37.) 

and  also  the  right  of  action,  aftier  January  A  writ  of  right,  or  other  possessory  ao- 

1,  1804.    In  case  of  insanity,  infiinc^,  or  tion,  may  be  brought  upon  the  seisin  of  an 

coverture,  the  period  of  such  disabihty  is  ancestor,  &c.,  witmn  twenty-five  years,  and 

not  oom{d.eted.    1  N.J.  Bev.  L.  411.   Pos-  an  action  upon  one's  own  seism  within 

session  by  a  mortgagee  of  any  part  of  the  twenty  years,  with  an  allowance,  in  the 

land,  for  twenty  years  after  breach  of  con-  latter  case,  of  five  years  for  disabilities, 

dition,  is  a  bar  to  redemption.    No  action  (The  periods  between  April  12, 1774,  and 

shall  be  brought  by  Ms  State  after  twenty  April  12,  1778,  and  between  January  1, 

years.    1  N.  J.  Aev.  L.  412;  Nix.  Dig.  1781,  and  January  5,  1782,  and  between 

486.  May  5  and  October  20, 1 783,  were  formerly 

In  Pennsylvania,  the  right  of  entry  and  excepted  firom  the  time  of  limitatioirj    1 

of  action  is  limited  to  twenty-one  years,  Yir.  Bev.  C.  487, 488,  490.    (See  1  Wash. 

vnih  an  allowanoe  of  ten  years  firom  re*  302.)   Vir.  L.  1830,  98.    (See  also  St. 

moval  of  disability,  or  deatlh  of  the  party  1838,  20.) 

disabled,  including  the  absence  oT  the  de-  In  North  Carolina,  an  entry  upon  or 

fendant  beyond  sea.   hi  the  city  and  conn-  ciaim  to  lands  is  Mmited  to  seven  years, 

ty  of  Philadelphia  the  period  is  forty  years,  allowing  three  years  firom  the  removal  of 

jhird.  Dig.  583-5 ;  Peims.  St.  1842,  456 ;  disability,  or,  in  case  of  absence,  eu;ht 

Sts.  1851, 615.  .  See  BenseQ  v.  Chancellor,  years  firom  the  accruing  of  the  claim.  Fo»- 

5  Whart  371 ;  Bobb  v.  Bowen,  9  Barr,  session  under  colorable  title  for  twenty-one 

11 ;  Peppard  v.  Deal,  9  Barr,  140;  Wash-  years  ban  the  State.    1  N.  C.  Bev.  St. 

abangh  v.  Bntriken,  34  Perm.  74.    A  dif-  271,  272.     See  Tyson  v.  Harrington,  6 

forent  provision  is  made  in  regard  to  claims  Ired.  £q.  329 ;  Blackstock  i;.  Cole,  6  Jones, 

under  the  State^  which  may  be  noticed  560 ;  Freeman  v.  Lofids,  6  Jones,  524. 

heroufter.  (A  took  possession,  in  1793,  under  color 

(Entry  alone  is  sufficient  to  take  a  case  of  title,  of  land  previously  ^nted  to  an- 

out  of  the  statute,  without  an  action.  Al-  other,  and  died  in  1794,  leaving  a  will.   B, 

temus  V.  Campbell,  9  Watts,  28.  a  son  of  A,  but  not  a  devisee,  took  po»- 

The  statute  is  not  stayed  by  an  unsuo-  session  of  the  land  in  1795,  without  color 

oessfiil  action  of  ^ectment,  not  leading  of  title,  and  continued  in  the  uniutemipt; 

to  a  change  of  possession.    Workman  v,  ed  possession,  exercising  acts  of  ownership^ 

Chithrie,  29  Penn.  495.  for  more  than  twenty  years.    Held,  that 
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B'f  tide  was  perfiicted  by  such  possesskm.  115 ;  Conjen  v.  KcnaiiB,  lb.  fi06 ;  Bea- 

Smith  V.  Bryan,  12  Ired.  11.    Held,  also,  ham  p.  Bbleman,  26  Geo.  182 ;  Kdlen  v. 

that,  even  if  ^  was  a  tnutee,  under  the  will  Dillon,  lb.  701 ;  Long  v.  Young,  28  lb. 

of  A,  for  C,  C  could  not  dispute  B's  title  ISO;  Cook  v.  Long,  27  lb.  280;  Grimes 

at  law ;  much  less  could  a  stranger  and  a  r.  Biagland,  28  lb.  123 ;  Howard  v.  13LetAf, 

wrong-doer.    lb.  29  lb.  152 ;  Adams  v.  Gnenurd,  29  lb.  6SL 

A  grant  will  only  be  presumed  after  thirty  In  Alabama,  the  limitation  is  ten  yean, 

years'  adverse  possession.  Wallace  v.  Max-  with  three  years  after  removal  cf  the  di^ 

well,  10  Ired.  110.   The  statute  runs  against  ability  of  in&ncy,  coverture,  impriaonment, ' 

a  claim  for  an  account  for  rents  and  pntf-  or  incapacity.    Clay,  320 ;  AJa.  C.  sects, 

its,  between  tenants  in  common.    Wag-  2475  et  mq. ;  Hallett  v.  Forest,  8  Ala.  964; 

staff  p.  Smith,  4  Ired  £q.  1.)  Caldwell  v.  Thorp,  lb.  263. 

In  South  Carolina,  writs  of  Jbrmedon  In  Mississippi,  all  entries  and  actioiis 

and  rights  of  entry  were  anciently  limited  must  be  within  ten  years,  with  a  saving 

to  twenty  years,  with  an  allowance  of  ten  clause  of  ten  years  in  &vor  of  infimia^ 

^ears  in  addition  from  removal  of  disabil-  femes  covert,  absentees,  prisoners,  and  in- 

itTjT*    2  Brev.  Dig.  18,  19.    By  a  statute  sane  persons.    (Thirty-two  years'  adverse 

of  1712,  seven  years'  possession  gives  a  possession,  before  Aecommencemeiit  of  aa 

good  tide ;  allowing  to  femes  covert,  per-  action,  is  a  bar  to  the  plaintiff's  right,  nn- 

sons  imprisoned  or  out  of  the  Province,  less  he  can  bring  himself  within  some  ez- 

tbroe  years  from  ratiflcation  of  die  act,  ception  of  the  statute.     Moatgomeiy  v. 

and  to  infants  two  yjears  after  coming  of  Ives,  18  S.  &  M.  161.)    Fifty  years'  actna!, 

age ;  and,  if  beyond  seas,  three  years.  By  uninterrupted  possession  gives  a  perfect 

a  provision  which  seems  to  make  a  subse-  title.    Missi.  Rev.  C.  396.    See  Wmle  «. 

quent  part  of  the  same  act,  five  years  is  Johnson,  23  Miss.  68 ;  Ford  p.  Wilson,  35 

(he  period  limited,  allowing  to  femes  covert,  Miss.  490 ;  Ma^ee  p.  Magee,  37  Miss.  138 ; 

persons  imprisoned  or  out  of  the  Province,  Welborn  p.  Anderson,  37  Miss.  155 ;  Har- 

seven  years  afUr  their  title  accrues  (to  in-  per  p.  Tapley,  35  Miss.  506. 

fants  five  years  from  coming  of  age,  by  In  Tennessee,  seven  years'  possession  of 

8tatuteofl788),  and  to  persons nonoomfwtes  lands,  &c.,  granted  by  tins  State  or  North 

one  year  from  the  restoration  of  reason,  or  Carolina,  and  held  by  deed,  devise,  grant, 

two  years  if  out  of  the  Province.    2  Brev.  or  other  assurance,  purporting  to  convey  a 

Dig.  20-1-4-5.    See  Thompson  p.  Gail-  fee-simple,  gives  an  absolute  title.     And 

lard,  3  Rich.  418 ;  Lavasaenr  p.  Lignier,  no  person  snail  maintain  a  suit,  in  law  or 

1  Strobh.  326.    By  a  later  act,  the  statute  equity,  for  any  lands,  &c.,  after  seven  Tean 

of  limitations  shall  not  defeat  the  rights  ftx>m'the  cause  of  action  accrued,    llirse 

of  minors,  when  it  has  not  barred  the  right  years  are  allowed  after  the  removal  of  anr 

in  the  life  of  the  ancestor,  before  the  ao-  disability,  or  the  death  of  a  party  disabkiL 

crual  of  the  right  of  the  minor.    The  time  But  no  cumulative  disabiU^  shall  prevent 

of  limitation  is  extended  from  five  to  ten  the  bar  of  the  statute,  but  only  sndi  dis- 

years.    S.  C.  St.  1824, 24.    (In  this  State,  ability  as  existed  when  the  right  to  sns 

sixteen  years'  possession  is,  of  itself,  insufii-  first  accrued.   A  suit  oommeacM  shall  not 

cient  evidence  for  the  presumption  of  a  save  the  bar,  unless  prosecuted  witk  effect, 

grant  Anderson  p.  Hughes,  5  Strobh.  74. )  The  act  does  not  apply  to  lands  reserved  for 

In  Geoi^^a,  seven  years'  possession  is  a  schools.    2  Soott,  182 ;  Tenn.  C.  631 ;  Ste- 

bar  to  the  right  of  entry  and  of  action,  vens  p.  Bomar,  9  Hnmph.  546.    Absence 

( liiough  the  title  of  an  aaverse  possession  "  beyond  seas  "  is  declared  to  mean  ^  out  of 

be  ever  so  defective.    Beverly  p.  Burke,  9  the  United  States."    Tenn.  St.  1827,  78. 

Geo.  440.    The  title  or  cause  of  action  (A  mere  naked  possession  for  seven  yean, 

does  not  accrue,  until  the  land  is  granted  without  color  of  right,  is  not  sarndflnt 

by  the  State.    Smead  p.  Williams,  6  Geo.  to  give  a  tide.    Hannum  v.  Wallace;,  1 

158.    More  than  seven  years'  notorious.  Humph.  443.    Otherwise,  if  under  a  tide 

peaceable,  and  adverse  use  and  occupation  bond.    Brown  p.  Johnson,  lb.  261.    An 

of  ^oid  mines,  where  the  party  has  gone  adverse  possession  for  seven  years,  under  a 

into  possession  of  the  land  under  deed,  will  deed  purporting  to  convey  an  estate  in  fe^- 

give  a  statutory  right,  notwithstanding  the  simple,  though  void  in  its  inception,  veqti 

vendor  has  reserv«i  the  exclusive  privilege  in  the  possessor,  by  virtue  of  the  Tennessee 

of  working  the  mines.    House  p.  Palmer,  act  of  1819,  c.  28,  a  valid  title,  in  fee^im- 

9  Geo.  497.)    Three  years  are  allowed  from  pie,  to  the  land,  as  against  all  persons  not 

removal  of  disability  (not  including  ab-  under  disabilities.    Vance  p.  Johnson,  10 

Mncs).    No  daim  to  lands  is  valid,  unless  Humph.  214.) 

made  by  action.    Prince,  573,  574,  575,  In  Kentucky,  by  Statute  oi  1796,  wrili 

579 ;  Cobb's  Dig.  559.    See  Carter  p.  Bu-  oiformedon  and  the  right  of  entry  are  lim- 

chanan,  9  Geo.  539 ;  Watkins  p.  Wool-  ited  to  twenty  years ;  writs  of  right  upon 

folk,  5  Geo.  261 ;  Moody  p.  Fleming,  4,  the  seisin  of  anoeston  or  predeoQBM»^  t9 
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fiftf  jean;  otiier  poesessoiy  actions  Tipon  one  yean,  since  the  death  of  the  last 

audi  aeiain  to  forty  yean;   and  actions    isee.    Ward's,  &c.  v.  Bacer,  20  Ohio.. 

npon  one's  own  seisin,  to  thirty  years ;  If  snch  deed,  made  in  1895,  has  relation 

with  an  allowance  of  ten  years  ftom  re-  bock  to  the  "  inception  of  the  power,"  as 

moral  of  disability,  indnding  abtenee  from  ^Ten  in  the  will,  so  as  to  defeat  the  estate 

tke  SttOe,    The  same  periods  are  excepted  m  the  heirs  of  the  last  devisee,  it  gives  a 

horn  the  act,  as  in  Yliginia.    (Lands  ndd  right  of  action  to  the  plaintiff's  lessor  at 

b^  patent,  survey,  Ac.,  are  specially  pro-  the  same  period,  and  the  statute  of  limita- 

vided  for,  and  tne  provisions  will  be  no-  tions  wiU  then  begin  to  ran.    Ib.^ 

tioed  hereafter.)    By  statute  of  1814,  ab-  In  Illinois,  where  one  has  actually  re- 

aoios  is  exdnded  from  the  Hst  of  disabili-  sided  upon  land,  and  can  show  a  connected 

ties ;  fimea  coveii,  claiming  by  descent  or  record  title  in  law  or  eqnity,  under  the 

devise  only,  not  by  deed  or  contract^  are  State  or  the  United  States,* or  b^  sale  for 

allowed  (Arse  yean  from  becoming  cftseMwrt,  taxes  or  upon  ejtecntion,  or  by  judgment 

provided  the  property  came  to  wem  after  of  a  court  of  record,  his  title  cannot  oe  de- 

ooyeitn^ ;  and  infants,  persons  non  com-  feated,  by  entry  or  action,  after  seven  yean' 

pottB,  and  imprisoned,  only  three  years  in  uninterrupted  possession.    The  time  runs 

all  cases.    By  late  acts,  seven  yean'  pos-  from  his  acquisition  of  titie.     Hdn,  dev- 

aession  under  colorable  titie  is  good  against  isees,  and  assigns  are  within  the  proyision. 

a  mere  prior  possession.    Manied  women  Seven  yean  are  allowed  from  removal  of 

are  allowed  seven  years,  after  removal  of  disabilities,  including  absence  from  the 

tiie  disability.     Actions  are  limited  to  United  States,  in  the  employ  of  the  United 

fifteen  yean,  allowing  three  ^ean  after  States,  or  of  the  State.    Hi.  St.  1835, 42 ; 

removal  of  disability.     The  time  is  not  Comp.  Sts.  751.    See  Irving  v.  Brownell^ 

extended  for  a  disability  not  existing  when  11  Iliin.  402 ;  Lewis  v,  Broadwell,  8  McL. 

the  right  of  action  accrued.    No  action  560;   M'Cagn?  9.  Hcacock,  34  111.  480. 

lies,  in  any  case,  after  My  yean.    Twenty  The  act  of  1838-9,  providing  that  every 

yean  is  the  general  limitation.     2  Ky.  person  in  actual  possession,  under  claim 

Hey.  L.  1125,  etnq. ;  Sts.  1852, 317 ;  Rev.  and  color  of  titie  made  in  good  faith,  who 

8t8.  316 ;  Masterson  v,  Manhall,  5  Dana,  shall  continue  in  possession,  and  pay  a]l 

414 ;  Throston  v.  Mastenon,  9, 285 ;  Gates  legal  taxes  for  seven  successive  years,  shall 

V,  Jacob,  1  B.  Mon.  810 ;  Taylor  t^.  Shem-  be  held  and  adjudged  the  legal  owner,  to 

well,  4,  578 ;  Ware  v.  Brush,  1  McL.  533 ;  the  extent  and  according  to  the  purport  of 

Bowman  v,  Wathen,  2,  376 ;  Boyoe  v.  his  paper  title,  is  unconstitutional.    At- 

Dudley,  8  B.  Mon.  511  ;  Rosson  v.  An-  rowsmith  o.  Burlingim,  4  McLean,  489. 

denon,  9  B.  Mon.  423 ;  Boeen  v.  Moore,  9  In  Wisconsin,  tb«  limitation  is  substan- 

B.  Mon.  401.   (It  is  held,  mat  a  judgment  tiall^  as  in  New  York.    So  also  in  Cali- 

in  ejectment  does  not  stop  the  running  of  forma.    Wis.  Rev.  Sts.  819 ;  Wood's  Dig. 

the  statute  of  limitations.    Smith  o.  Tra-  45. 

bue,lM'L.  88.  Possession  by  a  private  per-  In  Missouri,  entrr  and  action  are  lim- 
8on,  for  twenty  yean,  of  land  laid  out  as  a  ited  to  ten  yean,  lliree  yean  are  allowed 
Btreet  or  alley,  vests  the  titie  in  him.  Dud-  after  removal  of  disability  ( as  in  New  York, 
ley  V.  Frankfort,  12  B.  Mon.  610.  See  tapra) ;  or,  to  hein,  after  the  death  of  the 
Goesom  v.  Donaldson,  18  B.  Mon.  280.)  party  <^sabled.  But  not  more  than  twenty 
In  Ohio  and  Kansas,  twenty-one  yean'  yean  after  the  title  accrued.  A  dexent  cast 
adverse  possession  is  a  bar,  with  the  usual  does  not  affect  the  right  of  entry.  Mis. 
exception  of  disabilities ;  and  where  one  is  St.  892-3 ;  2  Rev.  Sts.  ch.  103.  See  Pad- 
absent  from  the  State  when  ^e  action  ao-  dleford  v.  Dunn,  14  Mis.  517  ;  Biddle  v. 
ernes,  and  remains  absent  at  a  place  un-  Mellon,  13, 335 ;  Smith  v.  Newby,  18, 159 ; 
known  to  the  plaintiff,  the  statute  runs  St.  Louis  v.  Gorman,  29,  593. 
from  his  retom.  It  is  said  by  a  late  writer.  In  Indiana,  twenty  yean  is  the  limita- 
that,  in  Ohio,  adKacy,  ooverture,  insanitr,  tion.  Two  yean  are  allowed  for  disabiH- 
aad  imprisonment,  are  the  only  disabifi-  ties ;  eighteen  months  in  case  of  the  death 
ties.  The  statute  ofooctfpjrtii^  c^'mattft,  or  of  a  pwrty  pending  his  right  of  action. 
&Mw^e  occupants  who  suppose  they  have  See  4  Kent,  187  n.  Section  216  of  the 
a  good  title,  not  iquatten,  proyides,  that,  statute  of  limitations,  2  Rev.  Sts.  p.  77,  in 
if  sued  in  <jectment,  they  may  either  pay  regard  to  non-resident  parties,  ai^lies  to 
for  the  land,  or  oblige  the  daunant  to  pay  real  actions.  Lagow  v,  Neilson,  10  Ind. 
fertile  improvements,  at  his  dection.  Ajie.  183.  See  Manchester  v.  Doddridge,  8 
40;  Kan8.Ii.  126;  Walk.  808-20^1 ;  Lewis  Ind.  360.  The  internal  improvement  act 
V.  Baird,  3  McL.  56 ;  Rev.  Sts.  ch.  87,  sects,  of  1 886  rests  on  the  ground,  that  two  yean 
9, 10,  23.  (A  deed  made  in  1835,  by  two  is  a  reasonable  time  for  asserting  a  daim 
snrviying  exeeaton  of  a  person  who  died  for  damages ;  and  tiiat,  if  it  is  not  done  in 
«fliaed  in  1804,  will  not  ayafl  against  an  that  time,  it  shall  be  disregarded.  Null 
■dyme  po»eMkm  of  more  than  twmQr-  v.  White,  &&,  4  Ind.  431.    In  Midugaa^ 
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fifteen  yean  is  ihe  period  of  limitatioii,  Wlieat.  541 ;  Field  v.  DickiiMoo,  8  Pikcb 

^th  an  allowance  or  fiye  jears  for  ditui-  409 ;  Wakefield  v.  Smart,  3  Eng.  488 ; 

bility.     In  ArkansaB,  three  years'  posses-  Bank,  &c.  v.  Dyer,  14  Pet.  141 ;  8  Bibb^ 

aion  under  a  deed,  &c.,  eives  a  title.    In  510 ;  Gustin  v.  Brattle,  Eirby,  299.    See 

odier  cases,  seven  rears^  possession.    In  •  20  Pick.  804. 

these  cases,  two  and  three  rears,  respect-  On  the  other  hand,  it  is  held,  in  (3eoF- 

ively,  are  allowed  for  disability.    In  Iowa,  gia,  that  out  of  the  State  means  hejfOfid  ateu 

the  limitation  is  ten  ^ears.    An  entiy  is  Ang.  App.  132. 

not  efiectoal  as  a  claim  unless  a  suit  be  In  Tennessee  it  has  been  held,  tfuit 

brought  within  one  y6ar  therefrom,  and  dacery  is  an  imprimmment  within  the  mean- 

withm  ten  years  from  title  accrued.    A  ing  of  the  statute.    Matilda  v.  Crenahaw^ 

descent  cast  does  not  afiect  the  right  of  4  Xerg.  299. 

possession.     Disabilities  include  Asenoe  In  nearly  all  the  States,  substantially 

from  the  State.    Five  years  are  allowed  the  same  proyision  is  adopted  (copied  from 

ih>m  their  removal ;  also  from  the  death  'the  English  statute  of  James)  which  has 

of  a  party  laboring  under  them.    Absence  already  been  mentioned  as  prevailing  in 

(of  the  disseisor,  it  seems)  either  at  the  Massachusetts,  with  regard  to  the  nght 

commencement  or  during  the  course  of  of  commencing  a  new  action  within  ono 

the  ten  3rears,  is  not  included  in  the  time  year  from  the  termination  of  a  former  one^ 

of  limitation.     So    the  continuance  of  which  has  failed  from  some  informally, 

an   imunction  from  chancery.      So,  in  The  provision  is  fotmd  in  Yermont,  Maine 

case  of  absconding,  concealment,  or  other  iwhere  six  months  are  allowed),  Connec^- 

wrongftil  act.    If  there  are  several  disabil-  icut.  New  Jersey,  Pennsylvania,  Viiginia^ 

ities,  all  must  be  removed  before  the  lim-  North  Carolina,  South  Carolina  (wJure  a 

itation  commences.     In  case  of  judicial  plaintiff  falling  for  an^  cause  may  alao 

sales  or  those  made  for  taxes,  an  action  nave  another  action  within  two  yean)» 

against  tiie  purchaser  is  limited  to  five  Alabama,  Tennessee  (where  allowance  u 

years,  with  a  saving  of  three  years  for  in-  also  made  for  the  absence  of  a  defendaHt, 

mncy,  insanity,  and  absence  beyond  sea.  so  that  he  cannot  be  served  with  prooesi|, 

S  Ind.  Rev.  Sts.  76 ;  Henthom  o.  Doe,  1  Kentucky,   Ohio,   ACssouri,   Mississippi, 

Blac.  168.     See  Stephenson  v.  Doe,  8  Michigan,  and  probably  the  other  States. 

Blackf.  508 ;  Jones  v.  Hays,  4  McL.  521 ;  In  Pennsylvania,  three  years  are  allowed 

Ang.  App.  41 ;  Mich.  L.  255-6 ;  Ark.  Rev.  in  case  of  abataHeiU  of  proceedings.    In 

St  529-32;  Iowa  Code,  334 ;  Bev.  C.  sect  some  instances  the  phraseology  leaves  it 

2740;  Pillow  v.  Bobeits,  13  How.  472;  doubtful,  whether  the  provision  in  ques- 

Fhares  v.  Walters,  6  Clarke,  106 ;  Kil-  tion,  as  well  as  that  relating  to  ike  alienee 

bourne  v.  Lockman,  8, 380 ;  Fnnts  v.  Har-  of  a  defendant,  applies  to  real  actions,  or 

row,  13  Ind.  307 ;  Blakonev  o.  Fexguson,  exclusively  to  personal.    Con.  St  363 ;  1 

20  Ark.  547.    (In  Iowa,  where  the  legal  ti-  N.  J.  L.  412 ;  1  Vir.  Bev.  C.  490 ;  2  Brev. 

tie  to  land  has  been  fraudulentlv  obtained.  Dig.  20-22-24 ;  2  Scott,  484 ;  2  Ey.  Bev. 

under  the  Code,  suit  may  be  Drought  at  L.  1137 ;  Aug.  App.  9, 12,  21,  28,  34, 40, 

any  time  within  five  years  by  ^e  true  ovna-  43 ;  1  N.  C.  Kev.  St.  872 ;  Aik.  Dig.  271 ; 

er.    McLenan  o.  SuUivan,  13  Iowa,  521.)  Purd.  583-4 ;  Missi.  Bev.  C.  186 ;  ^GdL 

In  Or^n  and  Minnesota  twen^  years  is  L.  256 ;  Ark.  Bev.  St  530 ;  Me.  lb.  622. 
the  penod  of  limitation,  with  five  yesirs 

for  disability.     Oreg.  Sts.  192;   Minn.  (In  Texas,  die  lunitation  is  ten  years  for 

Comp.  Sts.  ch.  60.  entry,  and  three  years  for  action  against 

The  expression  used  in  American  stat-  one  naving  color  of  title ;  with  an  allow- 

utes  of  limitations,  to  denote  the  oheenoe  anoe  for  Usabilities.    Pzedse  reguladoni 

which  constitutes  a  disabilitv,  is  ordinarily,  are  made  as  to  what  shall  constitate  title 

and  except  where  it  has  been  otherwise  or  the  evidence  of  it    Oldh.  &  W.  Dfg. 

noticed,  '^beyond  seas,"  or  "out  of  the  300.     See  Co)rce  v.  Lewis,  2  Tex.  294; 

United  States."     These  expressions  are  Carson  v.  Twiuey,  lb.  296;  Horton  r. 

usually  construed,  undoubtealy,  according  Crawford,  10  Tex.  382 ;  15  Tex.  249. 

to  their   literal   meaning.    But  in   the  An  adverse  possession,  continued  fbrtiis 

United  States  Court,  in  Maiyland,  Ar-  period  prescribed  by  the  statute,  is  a  bar. 

kansas,  and  Ohio,  "  beyond  seas,"  means  What  nets  will  amount  to  proof  of  such 

ifut  of  the  State,   So,  in  Kentucky,  the  same  possession,  in  each  case,  is  a  onestion  of 

construction  is  given  to  the  words  "  out  evidence,  not  of  pleadii^.  "  They  most 

of  the  country.''^    In  Connecticut  it  has  amount  to  a  disseimn,  ana  be  such  as  wQl 

been  held,  that  Halifox,  in  Nova  Scotia,  is  give  a  cause  of  action.    Portis  «.  Hlll» 

not  over  sea.     Ward  o.  Hallam,  2  DalL  3  Tex.  273.) 

217;  6  Ohio,  125;    Brent  v,  Tasker,  1  To  constitute  a  disseisin,  as  between  the 

Har.  &  McHeniy,  89 ;  Pancoast  v.  Addi-  diflforent  classes  of  co-tenants,  there  must 

ion,  1  Har.  &  J.  850 ;  Murray  o.  Baker,  8  be  an  actual  wuter,  becanae  the  seisin  and 
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poMOBflion  of  one,  h,  in  law,  that  of  the  In  Florida,  twenty,  thirty,  forty,  and 

others.    lb.  fifty  years  are  in  difimnt  cases  the  period 

Where  pleas  were  fhuned  in  reference  to  of  limitation.    Thomps.  Dig.  441. 

the  38th  section  of  the  Texas  act  of  De*  In  Louisiana,  thirty  years'  unintermpted 

cember  SOth,  1836,  or  to  the  16th  section  possession  is  required  to  enable  a  iMuty  to 

of  the  act  of  limitations  of  1841 ;  held,  prescribe  b^nd  his  title.    Gray  v.  Con- 

they  were  insufficient,  in  not  alleg;ing  the  villon,  12  tau  An.  730.     See  4  QxsSi 

fBtcta  which  constituted  the  statntoty  bar,  686. 
and  that  the  possession  was  adverse.    lb. 
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CHAPTER  LXXVIL 


DESCENT. 

■ 

1.  Natai%  of  fhe  tide;  whether  natural  15.  Aliens,  rights  of,  as  to  inheritaooe. 

or  pontive.  S4.  Canom  (jfdeKeiU ;  distinction  between 

4.  What  right  or  property  descends ;  dis-  the  English  and  American  law. 

tinction  of  freehold  and  chattel  in-  25.  Characteristics  of  the  English  mles  of 

terests ;  heir  of  person  kut  seised.  doM^nt. 

9.  Consamguinity  or  landred,  what  S6.  Compntation  by  Uie  civil  law ;  eeooral 

10.  Illegitimate  children  ;  whether   the^  principles  of  descent  in  the  Umted 

inherit ;  presumption  as  to  l^ti-  States ;  and  statutory  pnmsioDi  in 

macy.  tiie  seroral  States. 

§  1.  Descent  is  the  title,  wherebj  one  man,  upon  the  death  of 
another,  acquires  the  estate  of  the  latter,  as  his  heir  at  law ;  or 
^^  the  title  to  inherit  land  by  reason  of  consangtdnity,  as  weU  where 
the  heir  shall  be  an  ancestor  or  collateral  relation,  as  where  he 
shall  be  a  child  or  other  issue."  (a)  An  heir  is  he  upon  whom  tbe 
law  casts  th^  estate,  immediately  on  the  death  of  his  ancestor ;  and 
such  estate  is  called  an  inheritance.^  (5) 

§  2.  In  general,  the  law  fkvors  a  title  by  descent.'  To  disinherit 
the  heir,  the  estate  must  be  expressly  or  impliedly  devised.'  (e) 

1  3  Cruise,  221.    See  Mace  v.  Cnshman,  '  Beauroir  v.  Benyon,  Law  Rq».  (Eng.) 

45  lifaine,  250 ;  Smith  v.  Smith,  23  Ind.  £q.,  March,  1866,  p.  211. 

202 ;  McMalLin  v,  Michaels,  lb.  462 ;  Bur-  >  Doe  v.  Layins,  3  Ihd.  441 ;  Mlntin 

ney  v,  WQson,  11  Ohio,  N.  S.  426.  v.  Cross,  lb.  444. 

(a)  A  deed  to  a  dead  man  and  his  heirs  vested  right  in  his  proper^,  as  csnnot  be 
is  a  nullity.  "Heirs"  is  not  a  word  of  affectedordivestedSy  an  act  of  legislation 
purchase,  but  limits  and  defines  what  es-  which,  prior  to  the  ancestor's  death,  duogei 
tate  passes  to  the  grantee.  Hunter  v.  Wat-  the  order  of  descent,  or  vests'  it  in  othm. 
son,  12  Cal.  363.  The  status  of  heirship  is  fixed  by  the  law 

A  man  cannot  convey  to  his  "  own  right  in  force  at  the  death  of  the  ancestor.   lA 

heirs."    The  title  by  descent  prevails  over  v.  Smith,.  18  Tex.  141. 
and  nullifies  that   by  force  of  the  gift.        (c)  But  the  rule,  which  in  Eoglsnd  n- 

Harris  v.  McLaran,  30  Miss.  533.  ouires  the  heir  to  be  preferred  in  cases  of 

(b)  Although  in  some  respects  there  ex-  aoubt,  is  difierent  in  Pennsylvania,  becanse 
ists  the  fiction  of  law,  that  the  heir  and  the  "  heir  "  has  a  difierent  meaning ;  there  it 
ancestor  are  the  same  person,  yet  the  heir,  is  tiie  eldest  son,  here,  all  die  duldnD 
during  the  li&  of  the  ancestor, lias  no  such  Walker  o.  Walker,  4  Gas. '40. 
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§  8.  The  title  bj  descent,  although  universal  among  civilized 
nations,  is  not  a  natural  right.  Hence  the  numerous  and  compli* 
cated  modifications  of  the  title  are  not  to  be  judged  of,  or  objected 
to,  upon  grounds  of  natural  justice.  AH  statutes  regulating  de-^ 
scent  may  be  considered  as  positive,  and,  in  some  degree,  arbitrary 
rules.  And  when  a  person,  by  inheritance  or  purchase,  becomes 
lawfully  seised  of  any  estate,  without  fraud  or  fault  on  his  part,  it 
would  be  as  inconsistent  with  sound  ethics  as  with  sound  law  to 
divest  him  of  it,  because  the  rule  of  law  by  which  he  held  it  was 
deemed  unreasonable.^ 

§  4.  All  real  evtate^  or  all  freehold  interett  in  landj  descends  ta 
the  heir.  It  has  already  been  seen  (ch.  14)  that  estates  less  than 
fireehold  pass  to  the  executor;  and  also  (ch.  1),  under  the  heads 
c(  factures  and  emblements^  what  things  annexed  to  or  connected 
with  the  land'descend  with  it  to  the  heir,  and  what  shall  be  treated 
as  personal  property.'  (a) 

§  6.  The  heirs  of  one  who  dies  intestate  may  enter  upon  the 
land  of  which  he  died  seised,  and  take  the  produce  ;  ^  or  maintain 
ejectment  against  a  mere  wrong^doer.^  (5) 

I  6.  At  common  law,  no  one  could  inherit  real  estate  unless  he 
was  heir  to  the  person  last  seised.  It  wa«  not  enough  to  be  heir 
to  him  who  last  had  the  right  to  the  land,,  but  nb  actual  seisin. 
The  common  law  maxim  is,  ^^wm  jus  sed  seisina  faeit  stipitem*'^ 
It  was  seisin  which  made  a  person  the  stirps  or  stock,  &om  which 
all  future  inheritance  was  derived.  This  principle  has  been  al- 
ready referred  to  under  the  title  of  Beversion.  (CL  52.)  It  was 
founded  upon  the  feudal  doctrine,  which  required  that  an  heir 
should  be  of  the  blood  of  the  first  purchaser,  and  regarded  the 
seisin  of  the  last  possessor  as  presumptive  evidence  of  this  &Qt. 

1  HAven  V.  Foster,  9  Pick.  127.    See       *  Foster  v,  Gorton,  5  Pick.  185. 
Maoe  v.  Ctuhman,  45  Maine,  S50.  *  CarruiherB  v.  Bailej,  8  Kelly,  105. 

«  VoL  L  chs.  1, 14. 

(a)  A  deed  to  an  adminiBtrator,  in  pur-  law,  to  perform  the  duties  enjoined  npon 

snanoe  of  a  contract  with  the  intestate,  him  by  the  law,  and  ibr  that  parpose  only. 

retatet  to  his  death,  so  far  as  reg;ard8  the  Carmthers  v.  Aailey,  8  Kelly,  105. 

capacity  of  the  heirs.    Blythe  v.  Baster-  Bnt  executors  cannot  sell  the  testator's 

liiur,  so  Tex.  565.  real  estate  for  any  purpose,  unless  audior- 

{b)  It  is  sometimes  held,  that  the  admin-  ised  by  will.    Craig  v.  Cnug,  8  Barb.  Ch. 

istrator  may  maintain  ejectment  ibr  land,  76. 
•0  as  to  enable  him,  as  the  agent  of  the 
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Upon  this  principle  of  the  common  law,  where  A  died,  leaving  B 
Ills  heir,  and  B  died  before  entry,  leaving  C  his  heir,  but,  at  the 
death  of  B,'D  was  the  heir  of  A,  D  would  take  the  estate,  and 
not  C.  So,  if  a  man  died  leaving  a  widow,  who  was  endowed  of 
the  land,  and  at  the  death  of  the  husband  A  was  his  heir,  but  at 
the  subsequent  death  of  the  widow  B  was  his  heir,  but  0  the  heir 
of  A,  who  died  before  the  widow,  B  would  take  the  land,  and  not 
C ;  because  the  endowment  of  the  widow,  taking  effect  by  relation 
from  the  husband's  death,  interrupted  the  seisin,  and  B  was  the 
first  person  after  the  husband  who  was  actually  seised  of  the  land.^ 

§  7.  The  English  rule  was  subject  to  some  exceptions.  Thua^ 
in  some  cases,  where  an  ancestor  acquired  an  estate  by  purchase, 
his  heirs  might  inherit  it,  though  he  had  never  entered*  So  in 
case  of  an  exchange  of  lands,  if  one  party  had  entered,  and  the 
other  died  before  entry,  the  heirs  of  the  latter  might  inherit.  So 
(as  has  been  seen.  Yd.  L  ch.  2),  the  possession  of  a  tenant  for 
years,  guardian,  or  brother,  is  equivalent  to  that  of  the  party  him* 
-self,  and  termed  in  law  poBsessio  fratj^*  And  the  common  law 
rule  is  inapplicable  in  equity,  where  a  mere  contract  for  a  conve^- 
«nee  vests  a  descendible  equitable  title.  So  a  me9ne  or  interme- 
diate reversioner  or  remainder-man  may,  by  his  own  acts  in  relation 
to  the  estate,  ^ange  its  course  of  descent,  and  make  himself  the 
etirps  <Nr  root  of  inheritance.  Thus,  if  he  make  a  conveyance  of 
his  interest  for  his  own  life,  this  will  have  the  same  effect  with  an 
entiy  upon  a  descent' 

^  8.  It  is  said,  that  an  alteration  of  the  common  law  doctrine 
upon  this  subject  has  been  recommended  by  the  English  real  prop- 
erty commissioners.  And  it  would  seem  that  in  this  country,  in 
most  ef  the  States,  the  EngUsh  rule  is  either  not  adopted,  or  ex- 
pressly, or  by  implication,  abrogated,  (a) 

1  Co.  Idt  14,  n,  841 ;  Watk.  on  Deflc.       *  Co.  Lit  15  a,  191  b ;  Stringer  v.  Keir, 
6»-e-7, 110-12;  SoUiTan  on  L.  T.  158 ;    9  Mod.  363. 
BteamB,  29, 30-2-^-4. 

(«)  In  New  York,  under  llie  statate  of  panied  by  actual  seisin  or  not,  with  liie  es- 

desoents  of  1786,  the  rule  was  repeatedly  oeption  o£  estates  pour  autn  vie.     (Qua 

held  to  be  in  force ;  but  the  language  of  owning  arevenion,  subject  to  a  life  estate^ 

the  Berised  Statutes  upon  inheritances  is  though  not  seised  so  as , to  become  a  stock 

made  anffidently  comprehensiYe  to  render  of  descent^  is  capable  of  alienating  his  ea- 

transmisttble  by  inhentanoe  every  possible  tate.    Fowler  o.  Griffin,  3  Sandt  385.    So 

right  or  liUe  to  real  estate,  whether  iocooi-  one  who  has  avested  ranainder  in  ftMm- 
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§  9.  Consanguinity  or  kindred  is  the  connection  or  relation  of 
persons  descended  from  the  same  stock ;  and  is  of  two  kinds,  lineal 

pie,  expectant  on  the  determination  of  a  traan<7  for  li^,  was  a  proper  stock  of  de- 
present  freehold  estate,  has  such  a  seisin  soent.  In  that  case  the  intestate  took  by 
in  law,  where  the  estate  was  acquired  \jj  pnrchase,  and  therefore  was  at  conunon 
purchase,  as  will  constitate  him  a  sHrps,  or  law  a  proper  stock  of  inheritance ;  and,  as 
stock  of  descent.  Wendell  p.  Cranaall,  1  he  left  only  one  child,  the  descent  was  the 
Goipat  491 ;  Vanderheyden  v.  CrandidL  same  as  at  the  common  law.  The  courts 
2  Denio,  9.)  The  Massachusetts  Revised  howerer,  took  no  notice  of  ih%  case  in  this 
Statates  are  equally  comprehensiYew  And  particnlilf  new,  but  decided  that  reversions, 
Chancellor  Kent  reqiarks,  that  the  same  «c.,  were,  under  our  laws,  liable  to  be 
alteration  of  the  common  law  rule  has  taken  in  execution  for  the  debts  <»f  the  re- 
taken place  in  Rhode  Island,  Connecticut,  versioner,  &c.,  as  real  e$tate.  And  in  Whit- 
New  Jersey,  Pennsylvania,  Delawar^  Yir-  ney  v,  Whitney,  lb.  88,  the  court  held  ^t 
ginia.  South  CaroUna'^  Georgia,  and  Ohio,  a  reversion  in  the  hands  of  a  metne  rever- 
and  probably  in  other  States ;  while  in  sioner  was,  on  his  death,  to  be  considi^red 
Vermont,  New  Hampshire,  Maryland,  and  as  assetp  for  jmyment  of  his  debts,  though 
North  Carolina,  the  doctrine  of  ponessh  the  tenancy  for  life  did  not  expire  till  after 
fiatrii  would  seem  still  to  exist.  Jackson  his  death.  The  reasoning  of  the  court 
V.  Hendricks,  3  John.  Cas.  214 ;  Bates  v,  proceeds  upon  the  admission  of  die  com- 
Shraeder  18  John.  260 ;  Jackson  v.  Hil-  mon  law  doctrine,  and  that  it  had  been 
ton,  3  Buent,  888 ;  Adams  v.  Chaplin,  1  changed  by  our  statutes. 
HiU,269;  4Ma8.467;  2Pet.59;  2Tnck.  Judge  Stoiy,  who  cites  the  above  cases, 
Blade  App.  n.  b;  1  Lomax,  594.  remarks,  however,  that,  as  this  is  a  point 

In  New  Jersey,  the  holder  of  any  estate  of  local  law,  he  should  have  been  glad  to 

in  fee,  «.  ^.,  a  vested  remainder,  is  deemed  have  found  it  adjudicated  in  the  State 

aeisedin  fee,  though  not  actually  seised,  tribunals;  but,  unfortunately,  no  such  case 

under  the  statute  of  descents.   (Rev.  Laws,  is  known  to  exist    4  Mas.  484. 

608,  {  1.)    Moor  v.  Rake,  2  Dutch.  574.  The  question  first  distinctly  arose  in  a 

The  mesne  heir,  without  actual  seisin,  case  in  the  United  States  Circuit  Court, 

may,  at  common  law,  by  grant,  devise,  where  it  was  claimed  that  an  intervening 

duuge,  or  other  act  of  control  over  the  tenancy  by  the  curtesy  defeated  the  seisin 

propertjiv  constitute  ft  now  stock  of  de*  of  the  heir.    But  it  was  held,  that  the  re- 

acent    lb.  version  expectant  thereupon  descended  like 

In  Ohio,  any  r^ht  or  title  descends ;  the  any  other  real  estate, 

rule  of  lattaeiied  is  not  in  force.   In  Maine,  Judge  Story,  in  his  opinion,  traces  the 

an  heir  may  brinff  an  action  before  entry,  course  of  Massachusetts  legislation  upon 

Walk.  333 ;  Me.  itev.  St  610.  the  subject  of  the  descent  and  distribution 

In  North  Carolina,  lands  descend  to  the  of  estates,  and  comes  to  the  conclusion 
issue  of  a  person  who  died  loit  actuail^  or  that  the  terms  used  in  all  the  successive 
Uga^  teued.  In  Tennessee,  the  right  of  statutes  are  broad  enough  to  embrace  re- 
one  disseised  descends  to  his  heir.  IN. C.  versions  and  remainders,  and  to  change 
Bev.  St  236;  Guion  v.  Burton,  Meigs,  the  common  law  rule.  The  colonial  acts 
565.  of  1641  and  1649  speak  of  estate  generally. 

The  f(rilowing  cases,  bearing  w^  the  The  provincial  act  of  1692  (4  Wm.  and 
Mint  in  question,  have  been  decided  in  Mary,  ch.  8),  authorizes  every  person,  law- 
Massachusetts :  —  fully  seised  in  fee  of  lands,  tenements,  and 

Devise  by  A  to  B,  his  wife,  for  her  wid-  hereditaments,  to  devise  them,  and  provides 

owhood,  remainder  in  fee  to  his  daughter  that,  if  not  disposed  of^  they  shall  be  die- 

C,  the  wife  of  the  demandant    After  A's  tributed  as  intestate  estate.    The  act  of 

death,  and  during  the  life  of  B,  C.iiied,  1783,  ch.  36,  uses  substantially  the  same 

leaving  an  only  diiild  D,  who  afterwards  language,  omitting  the  word  lawfully,  and 

died  without  issue,  intestate.    Afterwards  in  another  clause  charges  the  real  estate 

B  died,  and  the  demandant  brought  a  suit  with  debts.   The  act  of  1805  provides  that, 

as  heir  of  his  son  D.    The  defendant,  E,  when  one  shall  die  seised  of  any  lands,  &c., 

daimed  as  husband  of  the  neice  of  C,  the  or  of  any  right  thereto,  or  entitled  to  any  in- 

wife  of  the  demandant    The  court,  after  terest  therein,  not  having  devised  the  same, 

argument,  gave  judgment  for  the  demand-  it  shall  descend,  &c.   A  reversion  is  clearly 

ant    Ames  v.  Gay  (1749),  cited  4  Mas.  a  rwht  or  interest  in  lands.    It  is  also  in- 

491.    Another  case,  that  of  Williams  o.  duded  in  tenements  and  hereditaments,  and 

Amorv,  14  Mass.  20,  seems  to  have  pKK  even  lands.     Moreover,  a  reversioner  is 

ceeded  upon  the  ground  that  a  remainder-  seised  of  his  reversion,  by  which  is  meant 

mao,  who  died  before  the  ezpiratioa  of  a  that  he  has  a  fixed  vested  right  of  ftiture 
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and  GoUateraL  Lineal  consangomitj  is  that  between  persons  one 
of  whom  is  descended  in  a  right  line  from  the  other,  snch  as  father 
and  son.  Collateral  consanguinity  is  that  between  two  persons  who 
are  lineally  descended  from  the  same  common  ancestor,  (a) 

§  10.  By  the  common  law,  an  ill^timate  child  cannot  inherit  an 
estate.     The  maxim  of  law  is :  ^^  h(sre9  legitinvM  est,  quern  nuptue 

demanstrant"  An  heir  must  be  bom  after  actual  marriage  of  his 
father  and  mother.  (()     A  bastard  is  regarded  as  ^^  ntdlius  fiUvM^ 

eigoyment.  Upon  any  other  construction,  st  the  time  of  the  d^atfa.  White  p.  Whita^ 
the  above  statates  of  1692  and  1783  would  2  Met.  (E^.)  185. 
have  made  no  provision  for  the  descent  of  One  claindn^  as  heir  most  estattiBh  his 
reversions,  &c.,  vested  by  purchase  in  the  relationship  with  the  deceased,  and  also 
ancestor,  or  even  those  vested  in  the  orisi-  show  that  no  other  descendant  eziats  to 
nal  donor  of  the  particular  estate.  Tne  impede  the  descent  to  him.  Anson  v. 
word  Minn,  in  all  tne  acts,  is  equivalent  to  Stein,  6  Clarke,  150.  See  Hayward  ». 
ownership;  otherwise,  the  statutes  of  1783  Ormsbee,  7  Wis.  111. 
and  1805,  which  speak  of  any  one  who  (6)  It  will  be  seen,  that,  in  this  connVcf, 
shall  die  Mued,  wotud  make  no  provision  express  statutes  often  provide  for  the  l^git- 
for  the  descent  of  the  right  of  one  disseised,  imatiring  of  children,  and  an  aooompany- 
which  would  accordingly  descend  to  the  ing  right  to  inherit,  by  ibe  mdt&ejtiaU  mar- 
heir  at  common  Uuo.  But,  however  this  riage  of  their  parents.  At  common  law, 
may  be,  the  words  any  right  or  inierett,  in  though  one  bom  in  Scotland  bofore  mar- 
the  act  of  1805,  leave  no  room  for  doubt  riage  is  thus  Icigitimatized,  he  still  cannot 
upon  the  point.  The  same  construction  inherit  real  estate  in  England.  Doe  r. 
is  confirmed  by  Ihe  words  real  estate,  and  Vardill,  6  Biog.  N.  C.  385. 
the  provision  subjecting  real  estate  to  debts.  If  issne  bom  before  marrii^,  br  tiie 
The  legislature  nas  uniformly  looked  to  laws  of  the  country  where  they  are  bora, 
the  last  intestate  as  the  stock  of  descent,  would  be  Intimated  by  the  snhaeqneot 
with  one  or  two  exceptions,  such  as  that  marriage  of  the  parties,  they  will,  by  such 
of  a  child's  dying  under  agej  &c.,  which  subsequent  mamaee,  ^perhaps  in  any  coun- 
exceptions  show  that  no  others  were  in-  try,)  at  all  events  In  the  same  country,  be- 
tended.  If  the  common  law  is  to  govern  come  legitimate,  so  that  this  duracter  of 
in  case  of  reversions,  &c.,  as  to  the  stock  legitimacy  will  be  recognized  in  every 
of  descent,  there  is  no  reason  why  it  should  country ;  but,  if  iUeeitimate  where  bom, 
not  as  to  the  heirship  also ;  and  the  heir  at  the  same  character  will  belong  to  them  in 
common  law  must  therefore  inherit.  The  every  other  country.  Smith  v.  Kelly,  23 
fact,  also,  that  no  claim  has  ever  been  Miss.  167. 

made  in  the  State  upon  the  common  law  The  courts  will  give  to  statutes  of  leeit- 

doctrine,  strongly  nenitives  its  adoption  imation,  whether  private  or  public,  a  air 

as  our  rule  of  law.    Cook  v,  Hamn^ond,  4  if  not  a  liberal  construction ;  imd  hence 

Mas..  467.    (But  see  13  Pick.  337  —  "  a  re-  the  words  inherit,  heir,  and  Joint-heir  will 

versioner,  &c.,  cannot  be  said  to  hold  real  be  constraed  to  give  to  legitimated  cfafl- 

estate.")  dren  all  the  rights  of  inheritance  and  toe- 

These  views  have  been  approved,  and  cession  that  would  attach  to  them  had  they 

the  same  general  doctrine  established,  by  been  bom  in  lawful  wedlock.    Swanson  v. 

a  recent  decision  of  the  Supreme  Court  <n  Swanson,  2  Swan,  446. 

Massachusetts.    The  same  point  has  been  Children  are,  as  aeainst  the  widow,  en- 

also  decided  in  Connecticut    The  court  titled  to  the  perBonsI  estate  of  their  putih 

seem  to  ground  their  opinion  chiefly  upon  tive  father.    lb.                         ^ 

the  consideration  that  tne  statute  of  distri-  By  the  Spanish  law,  children  begotten 

butions  passes  both  real  estate  and  per-  after  both  parties  know  with  certainty  of 

sonal  to  the  same  persons.    Hillhouse  v,  the  existence  of  an  impediment  to  thdr 

Chester,  3  Day,  166  (4  Day,  306) ;  Bus-  marriage,  are  illegitimate.     Miter  as  to 

sell  V.  Hoar,  3  Met.  187 ;  4  Kent,  413,  n.  children  begotten  while  both  or  one  of  the 

(a)  The  capacity  of  one  claiming  by  do-  parties  were  ignorant  of  such  impedimeot, 

scent,  as  well  as  the  right  of  the  Common-  or  while  a  doubt  existed  in  the  mind  of 

wealu,  in  the  event  of  there  being  no  per-  either  as  to  the  fact  of  any  impediment, 

son  to  inherit,  must  depend  upon  the  law  Patton  v.  PhUadelphia»'&c«,  I  La.  An.  M. 
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and  alike  incapable  of  being  an  heir  himself,  or  transmitting  an 
estate  to  any  heirs  except  his  own  children  ;  even  to  his  mother.^ 

§  11.  It  was  supposed  to  be  the  ancient  rule^  that^  where  a  mar* 
ried  woman  had  issue,  if  the  husband  was  capable  of  procreation, 
and  within  the  four  seas,  these  circumstances  were  conclusive  proof 
of  legitimacy.  But  it  has  been  said  that  the  rule  was  never  uni- 
versal ;  and  now  the  question  of  legitimacy  is  one  for  the  jury,  not 
of  law  — open  to  general  inquiry,  and  upon  which  any  pertinent 
evidence  and  presumptions  are  admissible,  bearing  upon  the  point 
of  posfflbility  or  even  probability.  Probability  of  non-access  beyond 
a  reasonable  doubt  is  sujficient  to  establish  illegitimacy.^ 

§  12.  It  was  formerly  held,  also,  that  no  posthumous  child  could 
be  legitimate,  unless  he  were  bom  not  more  than  nine  months  or 
forty  weeks  after  the  husband's  death.  But  a  similar  change  has 
taken  place  in  the  law  upon  this  point ;  and  any  evidence  bearing 
upon  the  particular  case  in  issue,  and  tending  to  prove  legitimacy, 
or  the  reverse,  is  now  admissible,  although  a  longer  period  have 
elapsed  than  the  one  mentioned.  Thus,  in  one  case,  the  child  was 
adjudged  legitimate,  though  forty-three  weeks  wanting  one  day 
had  elapsed.^  (a) 

^  Co. Lit  7b;  Cooley 9. Dewey, 4 Pick.  Biock.  256.    See  Begina  v.  Maxufield,  1 

98.    See,  as  to  deoi$e  in  case  of  an  illegit-  Ad.  &  £1.  (N.  S.)  444 ;  Blackburn  9.  Craw- 

imate  child,  Howarth  v.  Mills,  Law  Rep.  fords,  3  Wall.  175. 

fEng.)  Eg.,  Ang.  1866,  p.  888.  '  Co.  Lit.  123  b,  n.  1 ;  3  Harg.  Jar. 

*  Co,  Lit.  126  a,  n.  2 ;  Qoodright  v.  Excr.  409 ;  Foster  v.  Cook,  3  Bro.  347 ; 

fianl,  4  T.  B.  856;  Btegall  o.  Ste^,  2  (Stegall  v.  Btegall,  2  Brock.  256.) 

(a)  In  Viigtnia,  land  shall  not  descend  and  capable  of  inheriting.    Beall  9.  Beall, 

except  to  one  capable  of  inheriting,  and  in  8  Geo.  210. 

existence  at  the  death  of  the  deceased,  or  Where  an  act  of  the  leg[islatare  is  passed, 

en  ventre,  and  bom  within  ten  months.    St.  legitimatizing  bastard  children  to  tneir  re- 

1840,  48 ;  Code,  516.  pitted  father,  nis  assent  thereto  will  be  pre- 

In  most  of  the  United  States,  the  com-  somed.    lb. 

mon  law  in  relation  to  the  rights  of  ille-  An  act  of  the  l^slatnre,  chanfi;ing  the 

gitimate  children  has  been  diangod  by  name  of  an  illegitimate  child,  ana  dedar- 

statute,  and  in  some  instances  modified  by  ing  her  Intimate  and  capable  of  inherit- 

decisions.  ing,  and  of  like  privileges  in  law  as  if  she 

The  law  of  the  State  where  the  property  h^  been  bom  in  lawful  wedlock,  as  it  does 

lies  controls  that  of  another  State  on  this  not  declare  her  the  Icigitimate  heir  of  any 

laUect    Smith  v.  Derr,  84  Penn.  126.  body,  has  only  the  efl^t  to  change  her 

The  statntoiT  law  sometimes  legitimates  name.    Edmonson  v,  Dyson,  7  Geo.  512. 

individuals.     A  statute  provided  tiiat  B  An  illegitimate  child,  "  fully "  legitimat- 

ahall  be  heir  of  A,  "in  as  full,  &c.,  as  if  ed  by  a  statute  passed  by  the  procure- 

she  had  been  bom  in  lawful  wedlock."    A  ment  of  the  putative  father,  takes  with  the 

dies  first    C,  a  brother  of  A,  dies  before  legitimate,  under  a   beouest  by  him  to 

B.     B  does  not  inherit  from  C.    Moore  '*  children."    Shelton  r.^  Wright,  25  Geo. 

V.  Moore,  35  Verm.  98.  636. 

The  legislature  of  Qeoivia  possesses  the  A  died,  leaving  all  his  estate  by  will  to 

powfif^to  make  bastard  chudnn  legitinuUe  an  ill^timate  and  only  child,  who  was 
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§  13.  A  statute,  providing  that  where  a  man,  having  by  a  woman 
one  or  more  children,  shall  afterwards  many  her,  the  child,  &c.»  if 

legitimatized  after  A's  death  by  an  act  of  own  heirs.     1  V.  C.  Ber.  St  91 ;  Yiig. 

the  legislature.    There  were  nnmcrons  col-  Code,  516. 

lateral  heirs.    Held,  the  State  was  entitled  In  the  same  State,  an  ill^timate  child 

to  a  collateral  inheritance  tax  ont  of  the  inherits  to  Ae  mother  in  de&nlt  of  otbers^ 

estate,  as  this  right  had  vested  on  A's  death,  bat  does  not  transmit  to  hv.    FKntham 

and  before  his  child's  rights  were  estab-  v.  Holder,  1  Bad.  &  Dev.  £q.  345 ;  4  Kent, 

lished.    Galbraith  v.  The  Commonwealth,  414. 

2  Harris,  258.  (A  was  the  mother  of  a  legitimate  son 

In  Geoivia,  real  estate   may  descend  B,  and  illeeitimate  danghter  C.    C  inter- 

from  a  mother  to  her  illegitimate  children  married  wiui  D.    C  and  D  died,  learing  a 

and  their  representatives.   It  also  descends  danghter  £,  to  whom  A  devised  her  lai3a« 

from  sach  child,  for  want  of  children,  to  £  died,  and  it  was  hdd,  in  North  Caioliii% 

brothers  and  sisters  bom  of  the  same  moth-  that  the  lands  so  devised  descended  to  the 

er,  and  their  representatives,  as  in  other  brothers  and  sisters  of  her  deceased  fiither, 

cases.    Prince,  202.     For  ftirther  provis-  to  the  exclusion  of  her  mother's  l^timato 

ions,  see  1  Cobb,  293.  brother  B.     Sawyer  v.  Sawyer,  6  Ireii 

Divorce  does  not  bastardize  children;  407.) 

nor  a  second  illegal  marriage,  with  some  In  Ohio,  acknowledgment  alone  l^ti- 

exoeptions.    Prince,  189,  645.    A  similar  matiges ;  in  Michigan  and  Misiiiiiglppi,  maiw 

mle  m  Kentnckv  (1  Ej.  Bev.  L.  562),  and  riage  alone  (with  the  reputed  ntiier,  in 

Virginia  (1  B6v'.  C.  358).  Mississippi).    Walk.  333,  234;  Mieh.  L. 

In  Alabama,  Mississippi,  Yeimont,  Mas-  65 ;  Misau  Kev.  C.  228. 

sachusetts,  Maine,  Kentucky,  Arkansas,  In  Maine,  a  bastard  inherits  to  one  wbo^ 

Texas,  California,  and  Wisconsin,  snbse-  by  a  writing  duly  attested,  acknowledgea 

qnent  marriage  of  parents,  and  reco^ition  hmiself  to  be  his  fitther.    In  Maine  luid 

bv  the  father,  legitimatize  an  illegitimate  Massachusetts,   he   also   inherits   to  die 

cnild.  Aik.  Dig.  129 ;  Verm.  Bev.  St  292 ;  mother,  but  not,  as  representing^  his  per- 

1  Ky. Bev.L.  561 ;  Missi. Bev.  C.42;  Wise  ents,  to  their  khidred ;  unless,  in  MaoML 

Bev.  Sts.  338 ;  California  Comp.  Sts.  186 ;  the  parents  married  and  had  children,  and 

Texas  Sts.  1848 ;  Mass.  Sts.  1853,  458 ;  the  mther  acknowledged  him,  as  above,  or 

Maine  Bev.  Sts.  ch.  93,  sect.  3 ;  Sts.  1853,  adopted  him  into  his  family,  in.  which  case 

259.  he  be^mes  like  a  legitimate  child.    If  be 

(So,  in  Alabama,  a  written  declaration  die  without  lawful  issue,  in  Maine,  the 

by  the  fiither.    Clay's  Dig.  135.    Where  mother,  or,  if  dead,  her  heirs,  inherit  to 

the  father  and  mothier  intermarry  after  tiie  him.    Mass.  Bev.  St  414 ;  Maine  L.  1838, 

birth  of  an  ill^timate  child,  and  the  wife  496-7. 

dies  without  lawful  issue,  the  child  becomes  fin  Massachusetts,  an  illegitimate  chfld, 

legitimate,  and  the  husband  will  be  tenant  umntentionally  omitted  to  be  provided  for 

by  the  curtesy  of  the  lands  of  the  wife,  in  the  will  of  its  mother,  is  not  entitled. 

Hunter  r.  Whitworth,  9  Ala.  965.)  under  Bev.  Sts.  ch.  62,  sect  21,  to  the 

In  Vermont,  where  the  putative  father,  share  of  her  estate  which  it  would  haen 

with  consent  of  the  child,  makes  a  writing  taken,  under  Bev.  Sts.  ch.  61,  sect  9,  if 

which  is  registered  in  the  probate  court,  she  had  died  intestate.    Kent  v.  Barker,  % 

the  child  bMomes  capable  of  inheritance,  Qray,  535.    By  (Maine)  Bev.  Sts.  ch.  98, 

and  legitimate  OS  to  (As/uW,  unless,  within  sect  3,  a  bastard  becomes  the  heir  of  fall 

one  year  from  coming  of  ilge,  he  dissent  father  who  acknowledges  the  relation  by  a 

Verm.  Bev.  St  292.  writing  signed  before  a  witness,  bat  cannot 

In  Illinois,  subsequent  marriage  of  par-  tidke  by  representation  of  Ins  &ther,  unkst 

ents  legitimatizes  a  child.    (Butby  a  sub-  the  parents  manr  and  have  other  offiipring, 

sequent  provision,  acknowledgment  also  and  unless  his  iather  afterwards  thus  ao- 

seems  to  oe  necessary.)    So  in  Maryland^  knowledge  him,  or  adopt  him  into  the 

Virginia,  Missouri,  and  Indiana.    nUn.  fiimily.    Held,  that,  where  tiie  patents  in- 

Bev.  L.  336,  626 ;  Misso.  St.  223 ;  Ind.  termarried,  adopted  the  bastaro,  and  had 

Bev.  St  238 :  Md.  L.  748.  other  o&pring,  so  as  to  entitle  him  to  take 

In  North  Carolina,  a  bastard  may  be  le-  by  representation,  but  the  fiEither  did  not 

ffitimatized  on  application  of  the  putative  acknowledge  the  relation  in  writing;  he 

father  to  court ;  either  wher^  he  has  mar-  could  not^ttdce  as  heir  of  his  father.    Hunt 

ried  tiie  mother,  or  she  is  dead,  or  married  v.  Hunt,  37  Maine,  333.    See  Hu^ies  a. 

to  another,  or  lives  out  of  the  State.    In  Decker,  38  Maine,  153 ;  Bev.  Sts.  1867, 

such  case  the  child  may  botii  inherit  from  ch.  75.) 

the  fiEither  and  transmit  an  estate  to  his  In  l»ew  Hampshire,  the  mother  and  fav 
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recognized  by  him,  shall  be  legitimatized,  applies  to  children  m  esse 
at  the  time  of  its  enactment.    Bnt  it  does  not  apply  where  a  child 

beiis  are  the  hoira  of  a,  bastaid.     If  she  of  the  will,  acquired  the  reputation  of  be> 

leave  no  lawful  issue,  a  bastard  child  and  ing  children  of  the  testator,  or  of  the  per- 

his  issue  inherit  from  her.    In  New  York,  son  named  in  the  will.  Ferguson  v.  Mason, 

the  mother  or  her  rdaliotu  inherit,  unless  2  Sneed,  618. 

there  is  a  widow.  1  N.  T.  Rev.  St.  753 ;  And  where  a  testator  bequeathed  a  slave 
K.  H.  Rev.  St.  331 ;  N.  Y.  St.  1845, 257-8.  to  his  daughter,  EUenore,  for  life,  with  re- 
in Vermont,  Alabama,  Bhods  Island,  mainder  to  his  sranddaughter,  Harriet, 
Virginia,  Kentucky,  Texas,  California,  having  two  granddaughters  of  that  name, 
Ohio,  Indiana,  and  Missouri,  bastards  maj  one  of  whom  was  iUegitimate,  and  the 
both  inherit  from  and  transmit  to  their  daughter  of  EUenore,  and  the  other  l^ti- 
mothers  real  estate.  There  are  similar  mate;  the  remainder  goes  to  the  iQgit^ 
provisions  in  Wisconsin,  Michigan,  and  imategranddaughter,  and  parol  proof  can- 
Minnesota,  not  be  heard  to  show  in&t  the  testator 

(Kentucky  Bev.  Sts.  ch.  30,  sect  5,  does  meant    the  illegitimate    granddaughter, 

not  change  the  St.  1796,  sect  18.    Allen  Such  case  does  not  present  a  latent  amM- 

V.  Ramsav,  1  Met  (Kj.)  635.  goitjy  where  two  posons  eauall^  answer 

Bastard  brothers  are  not  heirs  of  each  to  the  same  description  in  the  will.    The 

other,  the  mother  being  dead.    lb.  term  "  grandchildren,"  in  its  established 

In  Viiginia,  property  was  bequeathed  to  l^al  sense,  applies  strictly  to  the  one,  and 
a  woman,  and,  at  ner  death,  "  to  her  chil-  not  to  the  other.  lb.) 
dren."  At  the  date  of  the  will  and  the  In  Indiana,  a  bastard  inherits  tkrou^ 
death  of  the  testator,  the  woman  had  an  the  mother.  In  Maryland,  from  the  moth- 
illegitimate  son  sixteen  or  eighteen  years  er.  In  Illinois,  a  bastard  or  his  descend- 
of  a£e,  who  had  always  been  recognized  ants  inherit  to  tiie  mother.  By  St  of  1853, 
bv  the  testator  as  the  woman's  child.  She  255,  the  estate  of  a  bastard  descends  to  his 
also  had  legitimate  children  by  another  or  her  wife  or  husband  and  children.  If 
fother.  Held,  that  the  illegitimate  child  no  child  or  descendants,  then  to  the  wife 
took  with  the  others.  Bennett  v.  Toler,  or  husband.  If  none,  to  the  mother  and 
15  Gratt  588.  her  children  equally.    Then  to  the  next 

In  bdiana,  where  the  mother  of  an  ille-  of  kin  of  the  mother.    In  Michigan,  the 

estimate  child  subsequently  had  children  bastard  alone  inherits.    Wise  Kev.  Sts. 

bom  in  lawful  wedlock,  and  the  child  died  ch.  92;  2  Mich.  Oomp.  C.  860;  Min. 

intestate,  leaving  no  children  nor  issue  of  Comp*  St  412;  Tenn.  Sts.  1851-2,  43 ; 

children ;  held,  that  the  children  of  the  do-  Walk.  338, 234:  Ind.  Bev.  St  238 ;  Missa 

ceased  mother  inherited  his  property  equal-  St  223 ;  Blin.  Bev.  L.  626 ;  4  Kent,  413 ; 

ly,  whether  his  father  was  alive  or  dead.  Aik.  Dig.  129 ;  B.  L  L.  223 ;  I  Venn.  L. 

Ellis  t;.  Hatfield,  20  Ind.  101.  349 ;  ACch.  L.  65 ;  2  Scott,  472 ;  Vetm. 

Where  tiie  parent  died  alter  the  passage  Bev.  St  292 ;  Helms   v,  Frandscus,  2 

of  the  (Tex.)  act  of  1848,  his  children  w^  Bland,  582 ;  Little  v.  Lake,  8  Ohio,  289 ; 

take,  although  they  are  iU^timate  by  ret^  Viig.  Code,  516. 

son  of  the  mvaliai^  of  his  marriage,  as  In  Viiffinia  and  Kentucky,  bastards  m^ 

their  right  to  the  property  does  not  com-  inherit  uirough  the  mother,  and  transmit 

mence  until  the  death  of  the  parent,  and  to  their  line  as  descendants.   But  they  are 

will  be  governed  by  the  laws  then  in  force,  not  empowered  to  inherit  from  or  transmit 

Carroll  v.  Carroll,  20  Texas,  731.)  to  their  collateral  kindred.    Thus,  where 

In  Tennessee,  bastards  take,  for  want  a  bastard  dies  without  issue,  leaving  no 

ef  lawful  children,  from  the  mother,  and  mother,  the   legitimate   children  of  his 

transmit  to  their  brothers  and  sisters,  if  mother  cannot  inherit  his  estate.     But 

thej  leave  no  child  or  mother.   Tenn.  Sts.  where  a  bastard  married  and  died,  leaving 

1851-2,  43;  Biley  v.  Byrd,  3  Head,  20;  a  legitimate  child ;  the  parents  afterwar£ 

Webb  V.  Webb,  3,  68.  married ;  the  father,  berore  the  marriape, 

(Under  the  act  of  1819,  ch.  13,  iUegiti-  recognized  her  as  his  child,  and  also  after 

mate  childien  cannot  inherit  froin  any  re-  his  marriaee,  which  was  after  her  death : 

lation  of  tiieir  mother.    Brown  t;.  Kerby,  held,  the  chdd  of  the  bastard  might  inherit, 

9  Humph.  460.  through  his  mother,  from  the  father.    1 

When  a  testator  has  legitimate  and  ille*  Ky.  Itev.  L.  561 ;  4  Kent,  413 ;  Bemming- 

gitimate  children,  the  latter  cannot  take  ton  v.  Lewis,  8  B.  Mon.  606;  Ash  v*  Way, 

under  the  description  of  "children."  .£x-  2  Gratt.  203. 

trinsic  evidence  is  inadmissible  to  show  In  Pennsylvania,  a  statute  enables  bas- 

tfae  intent  of  the  testator,  except  to  prove  tards  to  inherit  and  transmit  the  estate  of 

that  illegitimate  diildren  had,  at  the  date  a  deceased  mother.    Held,  this  could  not 
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was  bom  and  the  &ther  had  died  b^re  snch  passage,  akhoDgb  he 
had  devised  his  whole  property  to  his  children  and  his  mfe,  de- 
scribing the  children  as  his  and  his  wife's.^ 

§  14.  Under  the  term  **  lawftd  issue,"  bastards  cannot  take  a  re- 
mainder in  an  estate  ^ven  to  the  mother  for  life,  then  to  her  ^  law- 
ftd issue/'  ^  So  a  devise  was  made  in  tru^t  for  A  for  life ;  at  his 
death,  *^  the  interest  for  the  maintenance  of  A's  wife,  and  education 
of  hi^  children ;  at  his  wife's  death,  the  principal  to  be  equally 

1  Sterenaon  v,  Sullivant,  5  Wheat  207.        *  Black  v.  Cartwell,  10  B.  Moo.  1S8. 

operate  to  divest  property  previously  de-       A  .daim  of  pnq»erty  in  poeeeisioii  of  a 

Boended  from  a  motber  to  her  brothers,  natural  fiither,  on  the  ffroond  that  it  was 

ftc.,  and  give  it  to  the  children  of  the  ba»-  aoqnired  by  die  joint  labor  of  the  deceased 

tard.    Norman  v.  Heist,  5  Watts  &  S.  171.  mother  with  that  of  the  fiither,  dfmmds 

A  child  bom  out  of  wedlock,  and  legi^  strict  and  conclnsive  proof.    Bodielle  v. 

imated  by  the  law  of  another  State,  is  not  Henan,  15  La.  An.  d06. 
\thereby  rendered  capable  of  inheriting  land       In  Vermont,  Ck>nnecticnt„  and  North 

in  Pennsylvania.    The  flMt  of  Innh  in  Carolina^  it  has  been  held,  independent^  of 

wedlock  gives  inheritable  capacitv  h^ne,  statute,  that  one  illegitimate  ehild  may 

and  not  any  legislative  or  jodicial  legiti-  inherit  to  another  of  the  same  mother. 

mation.    Smith  v.  Derr,  84  renn.  126.  Town,  &c  v.  Fosby,  6  Venn.  83 ;  Brown 

An  estate  devised  to  a  wife  descends  to  v.  Dye,  2  Root,  280;  FHntham  v.  Holder, 

her  illegitimate  children,  though  not  of  1  Bad.  &  Dev.  £q.  345. 
the  YAood  of  the  husband.    Op^ke's,  &c.,       In  Connecticut,  it  has  been  held  that 

49  Penn.  3.  bastards  inherit  from  the  mother,  as  ftllioe 

In  a  late  case  it  is  held,  that  the  opera-  under  the  term  cAtiUlren,  in  the  statnts  or 

tion  of  the  act  of  27th  April,  1855,  is  con-  distributions ;  and  illegitimate  diildm  of 

fined  to  real  and  personal  estate  taken  and  one  mother  also  inherit  to  each  other, 

inherited  from  the  mother  of  an  illegiti-  Heath  v.  White»  5  Conn.  228 ;  1  Swift, 47; 

mate  child.    The  brothers  and  sisters  of  2  Boot,  280. 

the  mother  have  no  inheritable  relation-        This  decision,  however,  has  been  qoes- 

ship  to  the  child,  as  respects  property  not  tioned,  and  it  is  undoubtedly  oootraiy  to 

denved  from  the  mother.    Gruob's  Ap-  the  general  rule  of  the  English  law,  in  an 

peal.  Leg.  Intelligenoer.  analogous  case.    According  to  tins,  an  il- 

In  Louisiana,  &e  terms  fiuhar  and  moth-  Intimate  child  is  primA  fade  not  indnded 
C,  used  in  art.  1481  of  the  Civil  Code,  in  the  term  in  question,  when  used  in  a 
refer  only  to  the  legitimate  parents.  The  wiU.  There  mnst  be  special  words  in  the 
natural  parent  cannot  daim,  as  Jbtxxd  will,  or  peculiar  extrinsic  drcumstsnceB,  to 
heir,  anv  portion  of  the  estate  of  ms  do-  justify  a  different  construction.  And  in  a 
ceased  ill^timate  diild,  as  against  the  nni-  late  case  it  is  held  that  an  illegitimate  chfld 
versal  legatee  and  instituted  heir.  There  cannot  take,  where  there  are  legitimate 
can  be  no  irregular  succession,  much  less  children  to  whom  the  word  may  be  implied, 
forced  heirslup,  where  the  illegitimate  child  In  some  of  the  States,  the  statntes  of  de- 
disposes  of  his  whole  estate  by  will.  Wood  scent  expressly  except  illegitimate  children. 
V.  January,  15  La.  An.  516.  Cooley  v,  Dewey,  4  Pick.  493 ;  WiUdnsoQ 

Where  a  man  married  a  second  time,  v.  Adam,  1  Ves.  &  Beam.  422 ;  Swaine  «. 

while  his  first  marriage  was  undissolved,  KennerW,  Ih.'  469 ;  Beechcroft  v.  Beeefa- 

and  A,  the  second  wife,  in  contracting  the  croft,  1  Madd.  Bep.  234;  Bagley  v.  Mol- 

marrii^,  acted  in  good  fiiith ;  held,  at  his  lard,  1  Buss.  &  My.  581.    (See  Parke  &  J. 

death,  B,  the  lawAd  wiiiB,  and  A,  would  be  287 ;  1  N.  Y.  B.  St  754).  Dover  v.  Akx- 

each  entitled  to  one  half  the  community,  ander,  2  Hare,  275 ;  Thompson  v.  McDon- 

and  the  children  bom  of  each  marriaffe  en-  aid,  2  Dev.  &  A  480 ;  Meredith  v.  Fair, 

titled,  as  legitimate  diildren  and  heirs  at  2  T.  &  Coll.  Cha.  525.    The  term  tsiiw,as 

law,  to  succeed  to  the  separate  property  of  used  in  the  ^Vermont)  Bevised  Statutes, 

their  deceased  fiither,  in  equal  parts,  as  if  means  lawful,  lineal  Qcacemdanta.     B«v. 

they  had  been  bom  of  the  same  maniage.  St.  294 ;  116.  sitp. 
Abston  V.  Abston,  IS  La.  An.  137. 


divided  imcng  his  childrefl  then  living."  At  the  dote  of  the  wiU, 
A  was  unmarried,  but  had  iDegitimate  children,  of  whieh  it  was 
assamed  the  testator  had  knowledge.  Held,  snch  children  did  not 
take  by  the  devise*^  So  a  testatrix  directed  that  certain  proper^ 
sboald  be  equally  divided  between  her  brothers'  and  sisters'  chil- 
dren«  Held^  the  legitimate  children  of  her  brothers  and  sisters 
took  under  this  ckosey  per  oop^  but  an  illegitimate  child  would 
take  nothing.'  (a) 

§  16«  At  common  law,  no  person  can  be  an  heir,  unless  he  is 
either  a  natural  bom  citizen  or  has  been  duly  naturalised,  (h)  Oti 
the  other  hand,  an  alien  cannot  transmit  an  estate  by  inheritance* 
He  is  said  to  have  no  inheritable  blood*  An  alien  may,  indeed^ 
himself  take  a  freehold  by  purchase,  though  liable  to  forfeiture  — 
otherwise  the  title  of  the  grantor  would  not  be  divested.  So,  after 
ttiking,  he  may  convey  a  defeasible  title*  But  the  Imp  does  nothing 
m  vain*  Therefore,  when  he  dies,  the  land  vest&  immef&teiy  in 
the  Commonwealth  by  escheat,  without  any  inquest  of  office*  But 
while  the  alien  lives,  the  lands  cannot  vest  in  the  State  without 
office  found.'  (e)  And  where  the  State  itself  has  granted  lands 
to  an  alien  with  warranty,  such  lands  descend  to  his  alien  heirs, 
and  the  State  is  estopped  to  claim  them  by  escheat.^  Whether  an 
alien  can  take  land  by  virtue  of  an  execution  levy,  is  doubted.^ 

1  Warner  v.  Warner,  2  Eng.  L.  &  Eq.  399.    See  Peck  v.  Young,  26  Wend.  613 ; 

6S.  Trimbles  o.  Harrison,  1  B.  Mon.  141 ; 

'  Eirkpatridk  v.  Bogers,  6  Irod.  Eq.  Munro  o.  Mext^ant,  29  N.  T.  (2  Tifia.)  9 ; 

ISO.  Teaker  v.  Yeaker,  4  Mete.  (Ej.)  33. 

*  Slater  v.  Nason,  15  Pick.  349 ;  Mont-       «  Com.  v.  Heirs,  &c,  3  Pick.  224. 
gcmety  v.  Dorion,  7  N.  H.  481 ;  6  John.       *  Oilman  v.  .Thompson,  11  yem*.  643 
Ch.  366 ;  Jadkflon  9.  Beach,  1  John.  Gas. 

(a)  Devise  to  an  illegitimate  son,  and  a  {b)  Wliere  an  alien  /wrcAoses  land  and 

daughter,  ealled  in  the  will  lUegitimate,  of  is  afterwards  naturalized,  it  seems,  his  title 

certain  mopertj,  to  be  divided  between  is  thereby  perfected.    Otherwise,  in  case 

Ibem.    The  son,  and  the  daughter  with  of  heirship.     The  People  o.  Conklin,  2 

bar  husband,  divided  the  estate.  After  the  Hill,  67.    An  alien  could  not,  under  the 

death  of  the  husband  and  wifis,  leaving  a  ilaws  of  Mexico,  maintain  an  action  for 

child,  who  died  without  issue,  tiie  bromer  land  in  Texas.    HoUiman  v.  Peebles,  1 

of  the  testator  entered  upon  and  claimed  Tex.  678. 

th«  daughter's  portion.    The  son  brings  (e)  It  is  held  that  alienage  can  be  al- 

ijectmeat,  and  proves  that  the  daughter  leiged  only  by  the  government  although  by 

was  bom  after  the  marriaffe  of  her  mother  statute  a  foreigner  may  acquire  the  riffhts 

and  the  testator.    Held,  the  daughter  took  of  a  citizen  by  license  firom  the  probate 

under  the  will,  though  wrongly  described  court    Cross  v.  De  Yalle,  1  Wall.  1. 

as  illegitimate,  but  that  the  plamtaff  could  In  Miuyland,  an  eicheat  patent,  in  case 

not  claim  her  estate  as  heir  to  her  issue,  of  alienage,  divests  the  tide  like  an  office 

Saninghaus  v.  Cartwright,  8  Ired.  89.  fmiti.    Gnyer  v.  Smith,  22  Md.  248. 

VOL.  zx.  ax 
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§  16.  A  native  citizen  is  one  bom  in  the  United  States  since  the 
Declaration  of  Independence,  or  before,  if  he  has  remoyed  here 
since  that  event ;  or  the  chUd  of  a  citi^n,  bom  abroad,  if  his  pa- 
rents have  ever  resided  here,  (a)  And  this  includes  the  child  of 
one  who  was  a  citizen  after  the  treaty  of  peace  and  the  adoption  of 
the  constitution.^  (i)  So  the  child  of  an  alien,  bom  abroad,  if  he 
is  in  the  United  States  when  his  parent  is  naturalized,  is  a  citizen.^ 
So  the  residence  of  a  minor  child  in  Indiana,  witii  his  &dier,  within 
the  United  States,  during  the  whole  revolutionary  war,  and  tiU 
after  the  treaty  of  peace,  gives  the  child  all  the  rights  of  citizen- 
ship. And,  if  he  remove  to  a  British  province  on  coming  of  age, 
and  for  some  years  adhere  to  the  British  ^vemment,  but  afl»r- 
wards  resume  his  residence  in  the  United  States,  his  citizenship 
revives.^ 

§  17.  Foreigners  by  Urth  Bxeprimd  facie  aliens.^  But  the  bd 
of  a  person's  residing  and  having  for  many  years  resided  in  Canada, 
is  not  sufficient  proof  of  alienage.^ 

§  18.  It  is  held  that  an  alien  ancestor,  living  at  the  death  of  the 
person  last  seised,  will  prevent  land  from  descending  to  the  next 
heir  not  an  alien,  who  must  claim  titie  through  the  former.^ 
:  §  19.  But  it  has  been  also  held,  that  where  an  alien  has  two 
sons  bom  in  the  country,  one  may  inherit  to  the  other,  although  he 
cannot  claim  through  the  &ther.  Contrary  to  the  general  rule, 
the  descent  shall  be  immediate,  and  not  through  the  conmion  an- 
cestor.^ 

1  W^lk.  IS7, 138 ;  Charles  v.  The  Man-       *  GnmaD  v,  Thompeon,  11  Venn.  648. 
ion,  &c.,  17  Pick.  70.    See  4  Band.  631 ;       *  McLean  o.  Swanton,  8  Eeni.  535. 
1  Bai.  275;  2,  558.  "^  Collingwood  v.  Pace,  1  Ventr.  413; 

*  V^est  V.  West,  8  Paige,  433.  2BLComm.250;  81atsr9.Na8on,15FidL 

*  Calaia  v.  Manhfield,  30  Maine,  511.  34». 

*  Whits  V.  White,  2  Met  (Ey.)  185. 

(a)  A  statute  of  BCaiylandproTidesfhat  tionof  theconatitation.  By  tiua^  the  elifld 
those  who  came  into  the  State  before  adop-  of  one,  out  of  the  realm,  hat  within  the  al- 
tion  of  the  constitution  of  the  United '  l^giance  of  the  king,  by  an  alien  wilb,  was 
States  may  hold  lands.  Md.  L.  1818,  ch.  a  subject  St  25  £dw.  m.  ch.  2,  is  a  de- 
105.  Where  a  person  was  bom  in  this  daratoiy,  not  an  enabling  act  A  went  to 
country,  but  left  it  in  July,  1788,  and  never  Peru  at  the  age  of  dghteen,  for  the  pur- 
returned  ;  hcdd,  he  was  an  alien.  Orser  v.  pose  of  trading,  but  took  no  stepB  for  na^ 
Hoag,  3  HUl,  79.  See  Trimbles  v.  Harri-  uralization,  or  showing  an  intendon  to 
son.  1  B.  Mon.  141.  remain  there,  and  married  a  Penman. 

{b)  In  a  late  case  it  is  held,  that,  whether  Held,  his  child  was  a  dtiaon  of  tiiis  coun- 

one  t)om  abroad  is  a  citizen,  is  detennined  try.     Ludlam  v.  Ludlam,  26  N.  Y.  (12 

by  tiie  common  low,  as  it  esisted,  inde-  Smith)  356 ;   (containing  a  leaned  and 

peodendy  of  English  statutes,  at  the  adop-  eiabonite  o^iion  by  Mr.  Jnstioa  Seldco). 


BBSGENT.  823 

§  20.  Natnralized  citizens  are  those  who  go  thirough  the  pre- 
scribed process  for  naturalization;  their  minor  children  at  that 
time  in  the  country;  or  the  widows  and  children  of  those  who 
have  taken  the  initiatory  steps  for  naturalization,  but  have  died 
before  they  were  actually  naturalized.^  (a) 

§  21.  All  free  white  adult  persons  may  be  naturalized,  if  belong- 
ing to  a  nation  at  peace  with  us.  They  must  declare  their  inten- 
tion under  oath,  before  some  Federal  or  State  court,  or  its  clerk, 
two  years  previously,  unless  where  they  have  resided  here  since 
1812,  or  unless  they  are  minors,  and  have  resided  here  three  years 
brf».  ,^^  A  4.  in««  ..  become  cHi»„..  Th^  '.,« 
have  resided  one  year  in  the  State,  and  conducted  as  good  citizens  — 
facts  to  be  proved  otherwise  than  by  their  own  oath.  And,  finally, 
they  take  an  oath  to  support  the  constitution,  abjure  all  foreign 
aUegiance,  and  renounce  all  titles  of  nobility* 

§  22.  It  is  said,  that  no  State  can  prescribe  terms  of  no^roZiso- 
tion  difierent  from  those  provided  by  Congress ;  because  one  State 
might  thus  give  to  aliens  all  the  privileges  of  citizenship  in  every 
other.  The  constitution  provides,  that  the  citizen  of  one  State 
shall  have  the  rights  of  a  citizen  in  the  others.  But  each  State 
has  the  undoubted  right  to  regulate  the  law  of  descent  within  its 

^  State  0.  Pennej,  5  Eng.  6S1. 

(a)  The  lutaralizatioii  of  a  fiither  ipM)  cation  to  take  the  oath  of  naturalizatioii. 

mcta  makes  his  son,  then  residing  in  the  Matter  of  Brownlee,  4  En^.  191. 

United  States,  and  under  twenty-one  years  An  alien  dedared,  that  it  was  honA  fid% 

of  age,  a  dtiicn.    State  o.  Penney,  5  Eng.  his  intention  to  hecome  a  citizen,  and  to 

621.  renounce  and  abjure  all  allegiance  and 

The  act  of  Congress  of  1802,  providine  fidelity  to  eN'cry  foreign  prince,  state,  po- 

tihat  children  of  persons  duly  natnrfllize<(  tentate,  and  sovereignty  whatever,  and  par- 

beiiur  under  twenty-one,  and  dwelling  in  ticularly  to  the  Queen  of  Great  Britain  and 

the  United  States  at  the  time  of  such  nat-  Ireland,  according  to  the  several  acts  of 

ufalization,  shall,  if  dwelling  in  the  United  Connress  in  such  cases  made  and  provided. 

States,  he  considered  as  citizens,  applies  to  Held,  the  declaration  was  good,  thou|?h  ^e 

children  of  persons  naturalized  aner,  as  name  of  the  queen  was  not  stated.   Smitib, 

wdl  as  before,  the  passage  of  the  act    lb.  8  Blackf.  395. 

But,  independently  of  the  statute,  natu-  Where  it  is  clearly  inferable  from  a  rec- 

ralization  is  a  personal  privilege.    Thus  it  ord  of  naturalization,  that  the  alien  had 

does  not  make  the  wiA  of  the  party  a  dti-  not,  at  least  three  years  previous  to  the 

sen.    White  v.  White,  2  Met.  (^.)  185.  date  thereof,  declared  on  oath  his  inten- 

An  alien  who  has  emigrated  to   the  tion  to  become  a  citizen,  and  to  renounce 

United  States  since  June  18,  1812,  and  all  allegiance,  &c.,  but  that  the  court  has 

who  was  not  a  minor  on  his  arrival,  is  not  mistaken  the  regpbtry  of  his  arrival  for 

entitled  to  take  the  oath  of  naturalization  such  a  declaration ;  it  seems,  the  natural- 

on  five  years'  residence,  without  having  ization  is  invalid.     Banks  9.  Walker,  3 

made  the  declaration  of  his  intention  to  Barb.  Ch.  438.    See  Cr%g,  2  Curt  98. 

become  a  citizen,  required  by  the  act  of  See  U.  S.  Sts. 
May  26, 1824|  two  yous  beforo  his  appli- 
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own  limits ;  and,  by  making  aliens  capable  of  inheritingi  it  does 
not  give  them  such  capacity  in  other  States.^ 

§  23.  All  persons  not  citizens  are  aliens,  except  Indians  and  col- 
ored persons,  (a)  The  Indians  may  and  do  hold  lands,  bnt  by  a 
peculiar  tenure — the  mere  right  of  occapancy,  and  subject  to  the 
absolute  ownership,  in  fee,  of  the  United  States.  (See  ch.  2.} 
Free  colored  persons  undoubtedly  have  the  capacity  of  inheridng 
and  holding  real  estate,  (li) 

^  Montgomeiy  v.  Dorion,  7  N.  CL  482,    See  Jones  t.  WMaBten,  20  How.  8. 

(a)  Ik  10  saidi  in  Tennessee,  the  right  of  a       In  Massachusetts  CGen.  Sts.  ch.  91 )« 

free  negro  to  hold  lands  can  be  questioned  Yii^ginia  CCode,  5,  23^,  Kentucky  (I  Ber. 

onlj  hy  the  goTcnunent.   Winnard  v.  Bob-  Sts.  45tl),  Arkansas  (big*  ch.  56),  Mia- 

bins,  3  Humph.  614.  souri  (1  Bev.  Sts.  ch.  54),  Texas  (Oldh.  A 

In  the  same  State  it  is  provided  that  no  W.  100>,  Florida  (Thomps.  Dig.  190), 

child  of  color  shall  inherit  from  the  bus-  the  rights  of  aliens  have  Deen  Tariousiy 

band  of  the  mother.    This  does  not  apply,  enlai]^.  And  it  is  said  that  in  Ohio,  and 

however,  where  either  husband  or  wife  is  the  new  States  generally,  for  the  eneonr- 

colored.    Tenn.  St.  1825,  IS.  agement  of  new  settlers,  aUeoa  are  nMida 

(6)  The  common  law  rule,  which  pre-  capable  of  holding  real  estate.  Walk.  139. 
dndes  aliens  from  holding  lands,  has  Men        (In  Indiana,  en  alien,  who  has  tadbon  no 

very  extensively  changed  in  the  United  steps  towards  naturalization  here,  eannoi 

States.    Those  alterations  which  relate  to  transmit  a  tide  to  lands  by  descent.  Hnd^ 

detoent  will  be  here  noticed.  dleston  v.  Laaenby,  1  Smith,  203.     To 

In  Korth  Carolina  and  Vermont,  the  entitle  the  heirs  of  an  alien  to  land  of  bis 

constitution  provides  that  persons  of  eood  ancestor,  and  which  has  esdieated  to  tlit 

character,  coming  into  the  States  and  set-  State,  under  the  act  of  1839,  it  must  ap* 

tling,  and  taking  an  oath  of  allegiance,  pear  that  the  ancestor  died  In  possesrfon 

may  hold  lands.    2  Kent,  69,  70.  of  the  land.    lb.     An  Indian  may  be  a 

la  North  Carolina,  where  land  is  given  resident  alien,  within  the  meaning  of  1  SL 

in  trust  for  an  alien,  the  trust  cannot  S.,p.  232,  sect  1,  and  may,  as  sncS,  convey 

be  enforced  in  his  £Bivor.    Atkins  o.  Kron,  property  by  devise.    Parent  v.  Walmslejy 

5  Ired.  £q.  207.  20  Lid.  82.) 

(A  testator,  who  died  in  1827,  by  will,  £i  Missouri,  Indiana,  Geoigia»  and  Tea- 
made  in  1826,  devised  real  estate  to  tni8>  nessee,  they  may  do  it,  after  enressing,  in 
tees,  in  trust  to  conyey  it  "  to  ^  heir  at  legal  mode,  their  intention  to  become  dtl- 
law  of  my  heir  at  law  now  in  America."  sens ;  and,  in  Missonri,  those  in  the  State 
The  testator  had  a  nephew  living  in  Amer-  without  such  condition.  (Under  a  statute 
ica.  A,  who  was  an  alien,  and  who  would  of  Tennessee,  whidi  jprovides  that,  where 
Otherwise  at  the  date  of  the  will  have  been  any  person  shall  die  mtestate  and  widioat 
the  testator's  heir  presumptive,  and  would  issue,  his  estate  shall  descend  to  the  next 
on  his  death  have  oeen  his  heir  at  law.  A  of  kin  to  the  decedent,  reaideat  in  the 
died  in  1 833,  leaving  B,  a  son,  also  an  alien.  United  States,  to  the  exdnsion  of  aHens 
Held,  A  was  the  person  designated  by  the  related  to  the  decedent  in  a  nearer  degree; 
will,  but  he  conla  not  take  under  the  trust ;  it  is  held  that,  contrary  to  the  eoune  of 
that  the  crown  had  no  equity  to  take  the  the  common  law,  the  coarse  of  descent  il 
benefit  of  a  trust  in  fieivor  of  an  alien ;  that  not  broken  or  changed  by  the  alienee  of 
the  trustees  could  not  hold  for  their  own  the  ancestor  of  the  next  resident  of  kin, 
benefit;  and  that  die  person  who  would  but  that  such  next  of  kin  shall  inherit,  aa 
have  been  entitled  in  case  of  an  intestacy  if  sudi  alien  ancestor  had  been  a  resl- 
was  entitled.  Held,  on  appeal  by  the  crown,  dent  or  naturaliied  dtinn,  and  had  died, 
that  there  was  an  mtestacy  as  to  the  equita-  Starks  v.  Traynor,  1 1  Humph.  292. 
ble  interest,  and  the  decree  must  be  afiSrmed  An  alien,  residing  in  a  foreign  oonn&T; 
on  this  ground,  without  any  reference  to  cannot  take  land  in  Sfissouri  av  descenf- 
the  qnesnon,  whether  the  crown  can  daim  Wecker  v.  Wecker,  26  Mis.  426.J 
the  benefit  of  a  trust  declared  in  fiivor  of  an  So  a  deaeent  may  be  derived  tniough  an 
alien.  Bittson  v.  Stordy,  39  £ng.  L,  &  alien,  in  Missonri  and  Arkansas.  In  Tcso- 
£q.  426.)  nasaee,  if  an  alien  sell  land,  takiiy  back  a 
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§  24.  With  regard  to  the  pardcolar  rules  or  coffuyM  of  descenti 
it  may  be  remarked  in  general,  that  in  nothing,  except  the  feudal 

mortffsge,  opon  which  the  land  is  sold,  he  they  shall  not  escheat  for  the  alienage  of 

may  lewdly  purchase  it.    In  Illinois,  both  the  party  through  or  from  whom  he  de^ 

aliens  and  dmixau  may  inherit  and  trans-  rived  them.   A  citizen  may  inherit  through 

znit  an  inheritance,    in  Michigan,  aliens  an  alien.    Land  pnrchased  by  an  alien  a^ 

mherit,  and  a  statute  confirms  all  past  soends  to  native  children.   Maine  L.  1834, 

titles  afiected  by  alienage.   In  New  Hamp-  110,  111 ;  Bev.  8tB.  872,  380,  381 ;  8tf. 

shire,  resident   aliens   may  hold   lands.  1850, 197. 

Misso.  St.  66,  223;  Blin.  Bev.  L.  626;  In  Connecticat,  it  was  formerly  provided 

8t  1851,  149;  Mich.  L.  272;  Tenn.  St  that  an  alien  should  not  purchase  or  hold 

1839-40,  63 ;  Ark.  Rev.  St.  329 ;  N.  H.  lands  without  special  license  from  the  Qen- 

Bev.  St.  242 ;  Ga.  Sts.  1849-50, 46 ;  State  eral  Assembly.    By  another  act  (of  1824), 

p.  Beaekmo,  8  Blackf.  246.     See  Tenn.  apparently  prior  to  the  one  referred  to,  but 

Code,  sect.  2427 ;  Ala.  Code,  sect  1580.  subsequently  published  as.  still  in  force,  a 

In  Kentucky  and  Ohio,  descent  may  be  foreigner  of  ffur  character,  after  six  months' 

daimed  through  an  alien.    Aliens  may  re-  residence,  might  be  authorised  by  chancery 

oeive,  hold,  and  transmit  lands,  if  they  are  to  receive,  hold,  and  transmit  real  estate, 

and  have  been,  for  two  years,  residents  in  By  a  late  statute,  aliens,  having  declared 

the  State.    1  ]^.  Bev.  L.  Ill,  112,  561 ;  their  intention  to  become  citizens,  and  lived 

Ohio  St  254 ;  Beard  9.  Bowan,  1  McL.  in  the  State  one  year,  may  hold  and  trans- 

141.  mit  lands.    Con.  St  349, 251 ;  lb.  1845, 4. 

(In  Kentucky,  an  alien  wife  has  no  dow-  In  New  York,  the  alienage  of  an  anoes- 

er.    White  v.  white,  2  Met  (Ky.)  185.  tor  is  no  bar  to  an  inheritance.    An  alien 

The  common  law  rule,  that  an  alien  may  inherit,  afber  making  oath  of  his  in- 

Gould  not  inherit,  is  stall  in  force,  except  tention  to  become  a  citizen,  and  that  he 

as  it  has  been  modified  by  statute.    lb.  has  taken  the  incipient  measures  therefor. 

An  alien,  to  inherit  under  the  act  of  And  if  he  die  within  six  years,  his  heirs, 

1800,  must  have  had  two  years'  residence  being  inhabitants,  -take  by  descent     A 

in  the  State,  and  have  resided  here  at  the  resit&nt  alien  may  make  a  disposition  or 

time  of  the  decedent's  death.    lb.  affirmation,  before  any  officer  authorized 

An  alien,  who  has  taken  the  preparatory  to  authenticate  deeds,  of  his  intention  to 

oath  to  become  a  citizen,  is  not  thereby  become  a  permuient  inhabitant,  and  that 

rendered  capable  to  take  lands  hj  descent ;  he  has  commenced  the  process  of  natural- 

and  his  subsequent  naturalization  cannot  ization ;  which  deposition,  ftc,  shall  be 

operate  to  invest  him  with  the  title,  which  admissible  evidence.     1  N.  Y.  Bev.  Sts. 

in  the  mean  time  has  vested  in  the  Com-  754,  720 ;  K.  Y.  L.  1834,  488.    See  Mc- 

monwealtb.    lb.)  Gr^r  v,  Comstock,  3  Comst  408 ;  Banks 

In  Massachusetts,  it  has  been  held,  that  v.  Walker,  3  Barb.  Ch.  438. 

the  statute  of  11  k  12  Wm.  IIL,  ch.  6,  Other  acts  have  been  passed  on  this 

providing  that  natural-bom  subjects  may  sul^ect,  enlarging  the  times  provided  by 

inherit  mrough  alien  ancestors,  was  adopt-  former  statutes.     K.  Y.  L.  1831,  204 ; 

ed  in  this  State  before  the  adoption  of  the  1832,  280 ;  1833, 194 ;  1838, 17.    A  neph- 

constitution.    Palmer  9.  Downer,  2  Mass.  ew,  though  naturalized,  and  though  the 

179,  n.    (See  Keith  v.  Woombell,  8  Pick,  son  of  an  alien,  who  is  living,  cannot  in- 

211.)    By  St  1852,  804,  aliens  may  take,  herit  to  his  uncle,  the  statutes  not  aji^yin^ 

hol^  convey,  and  transmit  real  estate.   So  to  such  a  case.    People  v.  Irwin,  21  wend, 

in  Texas.     Tex.  Sts.     And  Wisconsin.  128.    And  where,  of  the  next  of  kin  to 

Bev.  Sts.  ch.  62,  sect  35.    By  Mass.  St  the  deceased,  some  are  aliens  and  others 

1852,  810,  no  title  shall  be  aflfected  by  the  not,  the  latter  take  as  if  the  former  did  not 

alienage  of  a  former  owner.    The  act  does  exist    Orser  v.  Hoag,  3  Hill,  79.    Bj  late 

not  a&ct  any  land  conveyed  or  released  by  statutes  (April  10, 1823),  aliens  prenously 

tiie  Commonwealth.    See  Gen.  Sts.  naturalized  hold  property  whicn  came  to 

In  Maine,  if  an  alien  purchase  lands,  them  in  any  way  previous  to  naturaliza- 

and  afterwards  become  naturalized,  he  may  tion;  and  their  transfers  are  confirmed, 

hold  or  transfer  such  lands ;  and  ^ey  wm  (St  1843, 62.)    A  resident  alien,  to  whom 

descend  from  him,  unless  claimed  by  the  hmd  has  or  may  come,  and  who,  within 

State  before  such  naturalization.     If  an  one  year  from  the  time  of  acquiring  it,  or 

alien  make  declaration  in  court  of  his  in-  from  the  date  of  the  act,  files  a  deposition, 

tention  to  become  naturalized,  and  die  &c.,  under  part  2,  ch.  I,  art.  2,  sect.  15  of 

without  doing  it  his  lands  pass  by  descent  the  Bevised  Statutes,  may  hold  or  convey 

or  devise.     Where  one  was  in  possession  for  five  years  frx^m  the  date  of  the  act   And 

of  land«  on  or  before  January  1,  1834|  a  past  transfer  is  confirmed.    The  act  is 
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tenai*e8,  has  American  law  departed  so  widely  from  the  common 
law  of  England.    Indeed,  substantially  the  same  reason  explains 

not  to  afiect  anj  pending  rait  by  the  State,  grantees,  their  han  and  aaagoB,  in  sndi 

or  uxv  Tested  title.   lb.  62^-^.    Heirs,  past  manner  as  to  anthoriase  tfaem,  odng  aliens, 

and  rotnre,  inherit;  but  if  males,  and  of  to  give,  devise,  grant,  sdl,  and  conr^tbe 

a^,  not  unless  they  are  citizens  or  maike  same  to  any^  otl^  alien  or  aliens.    Sdd, 

amrmation,  &c    In  case  of  a  grant  or  de-  it  was  the  intention  of  the  l^pslatore  to 

vise  firom  an  alien,  the  grantee,  Ac,  tboiu;h  remove  the  objection  of  sJienism,  in  case 

an  alien,  holds,  if  he  nmke  affirmation,  £b.  of  any  number  or  suooession  of  descents 

St.  1845,  94-ft.  from  one  alien  to  another,  uid  also  in  case 

The  New  Toik  statute  of  1845  (Laws,  of  any  number  of  grants  or  devises  be- 

1845,  p.  94)  does  not  operate  to  confirm  a  tween  aliens.    lb. 

title  previously  conveyed  by  an  alien  heir  Held,  also,  the  tenns  "heirs  and  -as- 

of  one  holding  real  estate.     Brown  v.  signs"  were  not  to  be  restricted  to  tbe 

Sprague,  5  Denio,  545.     Under  the  Be-  immediate  heirs  or  assigns,  but  extended 

vised  Statutes  an  alien  can  take  land  by  to  all  persons  who  miffht  inherit  the  lands, 

Surchase,  and,  in  case  of  lands  which,  un-  or  to  whom  they  might  be  assigned.    lb. 

er  those  statutes,  would  escheat,  the  attor-  '  The  Bev.  Sts.  720,  sect  15,  &c,  do  not 

ney-^eneral  alone  can  take  advantage  of  it.  subvert  the  defeasible  lights  of  an  alien  sit 

Leefe,  4'  £dw.  Ch.  395.  common  law,  which  stm  remain,  but  e&- 

Claim  of  an  estate  belonging  to  the  lanre  them.    Wright  o.  Saddler,  SO  N.  T. 

unde  of  the  claimant,  through  i&  mother  (6  buoith)  390, 

of  the  latter,  who  was  an  ahen»  the  daim-  A  oonvcrj^ance  to  an  alien  husband  and 

ant  himself  never  having  been  in  posses-  dtizen  wife,  whom  he  survives  widioat 

sion.  Hdd,  the  statute  m  1843  cured  only  filing  the  required  de[>oeition,  vests  an  es- 

the  disability  of  a  party's  own  alienage,  tate  m  them,  and  in  him  as  survivor,  sub- 

and  not  that  arising  from  the  alienage  of  ject  to  esdieat.    lb. 

an  ancestor;  and  tnerefore  the  claim  could  In  New  Jersey,  an  act  once  existed,  and 

not  be  sustained.     Bedpath  o.  Bidi,  3  is  probably  now  in  foro^  enabling  aliens 

Sandf.  79.  to  nold  lands,  if  naturalised  after  aoquir- 

In  New  York,  aliens,  and  the  diUdren  ing  them.  Title  by  descent  may  also  be 
of  aliens,  are  incapable  of  taking  and  hold-  made  through  an  alien.  By  a  late  act, 
lift  real  estate  bv  devise.  Otherwise  with  aliens  may  inherit.  1  N.  J.  L.  35 ;  N.  J. 
a  renude,  marriea  to  an  alien,  and  residing  St.  1834, 1835, 67 ;  Bonaparte  v.  The  Gam- 
in a  foreign  countiy;  who  ma^  take  an  den,  &c.,  1  Baldw.  216;  K.J.  St.  1845,  9S. 
interest  in  real  estate  under  a  will.  Beck  (Under  the  act  of  1846  (Bev.  Stat  \), 
V,  McOillis,  9.Barb.  35.  which  provides,  in  substance,  that  aliens 

An  act  of  the  legislature  of  New  York,  mav  purchase  and  hold  lands  to  themsdves 
authorizing  aKens  to  purchase  and  hold  and  their  heirs,  as  ftill^  as  any  natural- 
real  estate  m  that  State,  declared  that  all  bom  dtizen ;  the  "  heirs  **  intended  are 
and  every  conveyance  and  conveyandes,  rach  as  might  have  inherited  from  a  nat- 
thereafter  to  be  made  or  executed  to  any  nral-bom  dtizen,  and  not  thoee  who 
alien  or  aliens,  &c,  should  be  deemed  might  have  been  heirs  but  fbr  the  disabfl- 
valid  to  vest  the  estate  therebv  granted  in  ity  of  alienage.  Colgan  v.  McKeon,  4 
such  alien  or  aliens.    Held,  tne  language  Zabr.  566. 

embraced  sales,  purchases,  and  convey-  Lands,  which  in  1834  escheated  to  the 

ances  in  trust.     JDuke,  &c.  o.  Graves,  9  State  fbr  want  of  heirs  capable  <^  inherit* 

Barb.  595.  ing,  were  in  1836  granted  by  die  l^gisla- 

Under  the  act  of  April  2, 1798,  allowing  ture  to  the  widow  of  the  decedent,  under 

aliens  to  take  conveyances  of  real  estat^  act  of  1845  (Bev.  Stat  2),  which  provides 

situated  in  New  York,  a  rdease  ma^  be  that  aliens,  to  whom  any  lands  would  have 

executed  by  one  of  several  trustees,  m  a  descended  since  1817,if  they  had  been  nat- 

deed  of  trust,  to  his  co-trustees,  of  his  nral-bom  dttzens,  may  have  and  hold  the 

estate  and  interest  in  the  trust  proper^,  same  as  fully  as  any  natural-bom  dtizen 

although  the  parties  to  such  release  are  all  might,  tdaj,  or  can  do.    The  alien  hetn 

aliens.    lb.  have  no  dam  on  the  estate.    lb.) 

A  statute  provided  and  dedared,  that  In  Pennsylvania,  an  act  of  1778  con- 
deeds  and  conveyances  made  in  pursuance  firms  the  title  to  lands  of  those  daiming 
of  a  fomier  ac^  which  authorised  and  under  aliens,  who  had  removed  to  that  or 
enabled  aliens  to  purchase  and  hold  real  any  of  the  adjoining  States  for  the  purpose 
estate  within  the  State  of  New  York,  of  settling.  A  subsequent  statute  provides, 
should  vest  the  lands  convejred,  so  fJEur  as  that  any  dtizen  or  rabject  of  a  foreign 
rdated  to  ^e  question  of  alienism  in  the  friendly  State  may  take  and  hold  land  ojr 
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both  the  abrogation  of  the  feudal  eystem  and  the  introduction  of 
new  rules  of  descent,  in  the  United-  States.     That  reason  is  of  a 

derifle  ordesceat   A  later  statute  confirms  take  possession.    Bat,  if  the  ancestor  died 

the  title  of  the  heirs  of  aliens.    By  an  act  within  nine  years  before  the  admission  of 

of  1814,  an  alien  enemy,  who  resided  in  Texas  to  tiie  United  States,  then,  the  hei^ 

the  State  Jane  18, 1812,  and  has  since  re-  having  by  law  become  a  citizen,  if  living 

dded  there,  may  recdve,  hold,  and  com'ey  in  another  of  the  States,  the  ordinary  roles 

lands,  not  exceeding,  300  ^cres,  or  $20,000  of  limitation  are  to  apply.    Oyer  o.  An-* 

in  valne,  after  having  declared  his  inten-  drews,  11  Tex.  170. 

tion  to  become  a  citizen.    A  late  aot  pro-  An  alien  cannot  hold  laSd  in  Texas,  ex- 

Tides  that  past  porchases,  not  exceecung  cept  in  particnlar  cases ;  in  other  cases  it 

2,000acres,  or  inneritances,  by  aliens,  shau  would  be  erroneous  to  order  land  to  be 

be  confirmed,  not,  however,  to  afiect  an^  convey^  to  him,  althongh  it  should  have 

vested  rights.    Past  sales  by  aliens  to  dti-  been  paid  for  by  his  agent  with  his  money ; 

sens  are  also  made  valid.   Pard.  Dig.  38,  but  a  court  of  equity  would  order  the  land 

39,  40,  41 ;  Penn.  Stat  1836,  1837, 121 ;  to  be  sold,  and  the  proceeds  paid  to  him. 

St.  1844,  274.    See  Bubeck  v.  Gardner,  7  Merle  v.  Andrews,  4  Tex.  200. 

Watts,  455.                                           .  The  estate  of  an  ancestor,  deceased,  in 

(A  danse  in  the  charter  of  a  beneficial  Texas,  wiUiin  less  than  nine  years  of  the 

Bocie^,  aathorizin^  persons,  who  have  de-  consummation  of  the  annexation  of  that . 

dared  their  intention  to  become  dtixens  State  to  the  United  States,  is  not  lost  to  an 

dT  the  United  States,  to  become  members,  heir  resident  in  the  United  States,  on  the 

is  iliml.    The  act  of  Assembler  requires  ground  that  such  heir  is  an  alien.    Ward-   - 

that  afi  members  of  such  corporations  shall  rupo.  Jones,  23  Tex.  489. 

be  citizens  of  this  State,  and,  of  course,  of  The  constitution  of  the  Bepublic  of 

the  United  States.    Alsatian,  ftc,  Assoda-  Texas  provided  that  "  no  alien  shall  hold 

tion,  35  Penn.  79.)  land  in  Texas,  except  by  title  emanating 

In  Maryland,  an  alien  may  take  and  directly  fi>)m  the  government  of  this  Be> 

hold  lands,  provided,  (if  a  male,)  within  public;"  and  the  present  State  constitn- 

one  jear  after  the  acquisition,  he  declare  tion  provides  that  rights  of  property  al- 

his  mtention  to  become  a  dtizen,  and  ready  acquired  shall  not  be  divested,  and 

witlun  twdve  months  after  beine  capable  declares  that  the  legislature  shall,  by  law, 

of  naturalization  become  natunmzed.    If  provide  a  method  for  determining  what 

he  die  within  a  year  firom  acquiring  the  lands  have  been  forfeited  or  esdieated. 

land,  without  makinff  such  dedaration,  or,  Hdd,  in  the  absence  of  such  a  lo^lative 

having  made  it,  wiuin  the  time  allowed  providon,  a  title  to  land  is  not  forreited  by 

for  naturalization,  without  bdng  natural-  alienage.   Jones  v.  McMasters,  20  How.  8. 

ized,  and  make  no  deed  or  devise,  his  heir  A  person  bom  at  Goliad  in  the  State  of 

inherits  the  land,  provided'  ke  proceeds  as  Coahuila  and  Texas,  then  a  part  of  Mex» 

above.    Where  the  party  is  an  infant,  or  loo,  and  where  the  domidle  of  the  fiither 

non  comm,  the  times  above  referred  to  and  mother  continued   to  be  till   their 

are  reckoned  firom  removal  of  such  dis-  deaths,  but  removed  therefrom  at  the  age 

ability.    But  no  alien  shall  hold  in  trust  of  four  years  to  Matamoras,  in  Mexico, 

for  another  alien,  or  for  a  foreign  cor-  before  tfa!e  declaration  of  the  independence 

poration.    Alien  white  females,  marring  of  Texas,  is  not  a  dtizen  of  Texas,  but  an 

white  dtizens,  may  inherit    Naturaliza-  alien,  and  can  sue  in  the  courts  of  the 

tion  gives  vaJidity  to  prior  aoquidtions  United  States.    Ib.i 

of  lands.    Md.  L.  1825,  ch.  66 ;  lb.  1813,  (Foreigners  can  hold  property  in  all  the 

ch.  100;  lb.  1814,  79.    A  bastard  bom  Territories,  and  may  inherit,  in  the  ab^ 

abroad  is  an  alien.    Guyer  v.  Smith,  22  senoe  of  legislation  upon  this  subject    lb. 

Md.  248.  Laws  regulating  tne  admission  of  for- 

In  Bdaware,  an  alien,  after  declaring  eigners  and  aliens,  and  placing  them  un- 

his  intention  to  become  naturalized,  ma^  dot  peculiar  disabilities,  on  account  of 

take  lands  by  deed  or  wiQ,  and  transmit  some  supposed,  inconvenience  which  may 

them  by  descent ;  and  reddent  aliens  may  result  to  the  State,  are  political  in  their 

take  bv  descent     Descent  may  also  hd  nature.    lb.) 

daimed  through  an  alien.    Dela.  St  33.  In  Georgia,  where  one  dies  and  leaves  no 

In  South  Carolina,  the  providons  are  heir  who  can  inherit  his  lands,  because  of 

nmilar  to  those  in  New  Tork.    2  Kent,  his  or  her  being  an  alien,  the  executor,  &c.> 

69.  may  sell,  and  pay  the  proceeds  to  the  dev- 

The  laws  of  the  Bepublic  of  Texas  al-  isees  or  representatives  of  the  deceased, 

lowed  an  alien,  to  whom  lands  xnight  de-  Prince.  201.    See  Sts.  1849-50,  46. 

aoend,  nine  years,  to  become  a  dtizen  and  In  Galifomia,  an  aUen  cannot  hiheril 
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political  character,  and  eqnally  so,  as  applied  to  each  of  the  snbjecti 
in  question*  The  feudal  system  of  tenures,  and  the  common  law 
rules  of  descent,  originating  in  the  feudal  Bjsteni,  and  by  which 
alone  it  could  be  perpetuated,  are,  in  the  very  nature  of  things, 
equally  inconsistent  with  a  republican  government ;  for  both  pre- 
suppose and  maintain  the  accumulation  of  properly  in  a  few  hands, 
while  the  vety  corner-stone  of  a  republic  is  the  equal  distribution 
of  property  among  the  mass  of  the  people. 

§  25.  Chancellor  Kent  lays  down  the  characteristics  of  the  com- 
mon law  rules  of  descent  as  follows :  preference  of  males  and  their 
descendants,  unless  the  estate  came  from  a  female  ancestor ;  primo- 
geniture, (a)  among  males;  that 'the  estate  shall  never  lineally 
Meend;  exclusion  of  the  half-blood ;  and  succession  per  dirpe^  A 
ffecent  English  statute,  however  (8  ft  4  Wm.  IV.  c.  106),  has 
greatly  modified  these  ancient  principles.  By  virtue  of  this  act, 
descent  shall  always  be  toiced  ftom  the  purchase  of  tiie  land ;  (V) 

land,  and  oonaeqiaendj  cannot  maintain       (h)  Where  an  estate  was  devised  to  htm, 

^ectment.    Siemssen  v.  Bofer,  6  Cal.  250.  wbidi  descended  from  the  (athef  of  the  tes- 

The  nrovisionsof  tilie  oonstitntion,  gir-  tator;  held,  the  heirs  of  the  blood  of  the 

ing  to  aliens,  who  are  honA  Jids  residents,  father,  as  the  first  purchaser,  shoold  ti^ 

the  r^t  to  inherit,  hy  the  rules  of  con-  such  devise.    Shy's,  &c.,  50  Peon.  Sll. 

stmction,  ezdnde  non-resident  aliens.    lb.  Though  an  estate  tail  is  changed  by  stat- 

The  treaty  between  the  United  States  nte  into  a  fee,  an  estate  devisedin  tvl  still 

and  the  Hanseatic  Towns  has  not  enlaived  descends  to  the  heir  of  the  blood  of  tfie 

the  rights  of  natives  of  those  towns  in  tiiis  purchaser.    Posey  r.  Budd,  SI  Md.  4S9. 
respect — only  ^vinff  them  tfie  right  to  dis-       Where  an  intestate  leaves  a  matenHd 

pose  of  land  whidi  they  are  prevented  from  grandmother  and  a  paternal  uncle  and 

inheriting  by  their  character  of  aliens.  lb.  aunt,  the  former  has  priority.    Otherwise 

Besident  aliens  are  the  only  ones  ex-  if  the  estate  came  from  a  paternal  ancestor, 

empted  by  the  statute  from  ^^e  Simmon  Latimer  r.  Bogers,  3  Head,  692. 
law  disabilities.    Farrell  v.  Enright,  12       A  father,  mother,  and  only  child  bsiac 

Cal.  450.  drowned  together,  but  in  the  order  fiaiMoC 

The  constitution  gives  resident  aliens  held,  the  child's  maternal  grandfather  fai- 

certain  rights.   This  does  not  prevent  the  herited  in  preference  to  a  paternal  aoBt 

legislature  from  giving  them  greaterrig^ts,  Martindale  v.  Kendiick,  4  Greene,  307. 
and  St  April  19th,  1856,  is  Iberofore  (Con-       The  common  law  prindnle  of  descents, 

•tittttional.    State  p.  B(^;ers,  18  Csl.  159.  that  inheritable  blood  is  only  snch  as  flows 

An  alien  in  England  may  hold  a  house,  fhmi  the  perquisitor  of  tiie  estate,  applies 

&c.,  fbr  business  for  not  over  '^enty-one  to  cases  of  parental  succession  to  the  es- 

years.     St.  7  ft  8  Vict.  ch.  66,  sect.  5.'  tates  of  deceased  children,  as  well  as  to 

Bee  Bitson  v,  Btordy,  89  £ng.  L.  <&  Eq.  cases  of  strict  descent  f^m  parent  to  dnld. 

4S6.  Therefore,  where  one  dies  mtestate,  kav- 

(a)  Before  the  Bevolntaon,  primogeni-  ing  a  widow  and  son,  who  afterwards  dies 

tnre  prevailed  in  many  of  tlie  states.    In  intestate,  unmarried,  and  without  issue, 

Bhode  Island,  till  1770 ;  in  Mmyland,  till  the  mother  cannot  succeed  to  the  estate  of 

1715;  in  New  York,  New  Jerser,  Vlr^nia,  the  son.    Boberf  s,  &c.,  39  Penn.  41 7. 
the  Carolinas,  and  Geoig:ia,  till  the  Revo-       Where  ancestral  estate  is  sold,  and  tin 

Intion.     In  Massachusetts,  Conneetieut,  proceeds  invested  in  other  real  estate,  the 

and  Delaware,  the  eldest  son  had  a  double  character  of  ancestral  estate  does  not  at- 

portion.    So,  in  Pennsylvanxa,  by  an  act  taeh  to  the  real  estate  purchased.  Teny^i^ 

of  1688,  abolishing  primogeoitnn%  which  Ac,  28  Conn.  339. 
eontinood  in  fbroe  tid  1774. 
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and  the  person  last  entitled  shall  be  deemed  snch  purchaser,  unless 
he  inherited  the  land,  in  which  case  the  person  from  whom  he  in- 
herited shall  be  held  the  purchaser.  Where  a  devise  is  made  to 
the  heir,  he  shall  take  as  devisee,  not  by  inheritance ;  and,  in  com- 
puting heirship,  the  devisor  shall  be  deemed  the  purchaser  of  the 
estate.  A  brother  or  sister  shall  inherit  through  a  parent,  (a)  A 
lineal  ancestor  shall  inherit  before  a  collateral  relation,  claiming 
throi3gh  him  ;  thus,  a  &ther,  before  a  brother.  Paternal  ancestors 
and  their  descendants  are  preferred  to  maternal  ancestors  and  their 
descendants,  and  male  to  female  ancestors*  Half-blood  relations 
maj  inherit,  next  after  relations  of  the  whole  blood  in  the  same  de- 
cree, and  their  issue,  where  the  common  ancestor  is  a  male ;  and 
next  after  such  ancestor,  if  a  female.^ 

§  26.  The  method  of  computing  degrees  of  kindred  adopted  jn 
this  country  is  that  of  the  civil  law?  e^^cept  that  in  North  Carolina 
the  qommon  law  rule  prevails,  generally,  and  in  New  York  with 
respect  to  the  more  remote  relations.  The  civil  law  method  of 
.ccMnputing  degrees  of  kindred,  in  case  of  lineal  relationship,  ascends 
or  descends  from  the  intestate  to  the  supposed  heirs,  each  step  mak* 
ing  one  degree ;  and  the  party  removed  by  the  fewest  degrees  from 
the  mtestate  is  the  true  heir.  This  rule  is  of  course  qualified  by 
the  principles  already  stated  as  to  the  right  of  representation,  and 
the  preference  given  to  the  descending  line.  Thus,  in  case  of 
fether  and  grand&ther,  the  former  is  related  in  the  first  degree,  and 
the  latter  in  the  second.  The  father,  therefore,  inherits  before  the 
grand&ther.  In  case  of  collateral .  relationship,  the  degrees  aire 
reckoned  by  ascending  from  the  intestate  to  the  common  ancestor 
of  himself  and  of  the  supposed  heirs,  and  then  descending  to  the 
lajter^  calUng  each  step  one  d^ree.  Thus,  supposing  the  claim-' 
acts  to  be  a  brother  and  an  uncle ;  in  regard  to  the  former,  the 
steps  are  from  the  intestate  to  his  father,  who  is  the  common  an- 

^  4  Kent,  411-12  and  note.  211 ;  Mich.  L.  64 ;  Maine  Bev.  Sts.  879 ; 

>  1  N.  C.  Rev.  Sts. ;  1  N.  Y.  Bev.  Sts.  Verm.  Ber.  Sts.  392.    See  George  v.  Mor- 

7S3 ;  Mass.  Bev.  Sts.  414 ;  Del.  St  316 ;  gan,  4  Harris,  95 ;  Hays  v.  Thomas,  Bre. 

lb.  1843, 489 ;  JBGIlbouse  v,  Chester,  3  Day,  136. 

(a)  In  a  very  late  case  it  is  held  that  of  a  descendant  of  one  brother  inheriting 

^  m  inheritance  passes  direct  from  brother  firom  a  descendant  of  the  other."     Per 

to  brother,  whether  it  is  for  the  porpose  of  BrH  C.  J.,  Kynnaird  v.  Leslie,  Law  Bep> 

Ofne  brotlu^  inhoriting  from  the  ouer,  or  (Eng.)  July,  1866,  p.  896. 


880  AJ^EBIOAN  hVJSr  OF  9EAL  PBOPEBTT. 

cestor  of  brothers,  and  then  from  the  father  to  the  brother,  which 
makes  two  degrees ;  while,  with  regard  to  the  micle,  we  ascend 
from  the  intestate  to  his  father,  thence  to  his  grandfather,  who  is 
the  common  ancestor  of  uncle  and  nephew,  thence  to  the  uncle, 
which  makes  three  degrees.  The  brother,  therefore^  inherits  be- 
fore the  nncle.  By  the  common  and  canon  law,  the  rale  as  to 
lineal  relations  is  the  same  with  that  of  the  civil  law ;  but  in  re- 
gard to  collaterals  it  is  different.  In  the  latter  case,  the  degree  of 
relationship  is  reckoned  by  descending  jfirom  the  common  ancestor 
to  the  intestate,  and  the  supposed  heir ;  or,  if  they  are  unequally 
removed  from  the  common  ancestor,  by  descending  to  the  more 
remote  of  the  two  parties,  reckoning  each  step  in  the  descent  as 
one  degree  of  relationship.  Thus,  a  brother  is  related  in  the  first 
degree,  being  one  step  removed  from  the  father,  the  conunon  an- 
cestor ;  while  a  nephew  is  related  in  the  second  degree,  because  a 
descent  from  the  grandfather,  the  common  ancestor  to  a  brother,  is 
one  d^ree,  and  from  the  latter  to  the  nephew,  is  two  degrees. 

§  27.  To  prove  heirship  in  the  collateral  line,  a  party  must  show 
the  descent  of  himself  and  the  person  last  seised  from  some  com- 
mon ancestor,  and  the  extinction  of  all  those  lines  of  descent  which 
would  claim  before  him.^ 

§  28.  The  general  rule  of  descent  in  the  United  States  is,  that 
property  descends  to  the  next  of  kin  to  the  decelised  owner,  (a)  From 
this  rule  the  statutes  of  the  several  States  have  occasioned  some 
deviations.  But  these  apply  chiefly  to  the  more  remote  relations. 
In  all  the  States,  children,  or,  if  dead,  their  representatives,  take 
in  the  first  instance,  and  representation  continues  in  the  descending 
line  ad  infinitt/m.  In  general,  the  father  claims  next,  and  then  tiie 
mother  and  brothers  and  sisters,  in  equal  shares.  This,  however, 
is  by  no  means  a  universal  rule.  The  right  of  representation,  that 
is,  the  right  of  lineal  descendants  to  take  what  their  ancestor  would 

^  Emerson  v.  White,  9  Fost.  482. 

(a)  An  ultimate  limitation,  either  iahr  "  children  or  their  descendants."    Kyle  v. 

▼or  of  next  of  Idn  or  heirs  at  law,  does  not  Kyle,  18  Ind.  108. 

indnde  a  hnsband,  unless  there  he  some  Thd  term  "  ancestor/'  in  Bev.  Sts.  ISIS, 

manifestation  of  an  intention  to  include  p.  436,  sect  114,   is   synonymons  wi& 

him.-  Waters  v.  Tazewell,  9  Md.  291.  " kindred."   Greenlee  v.  IHivis,  19  Ind.  SO. 

llie  word  "child,"  in  Indiana  1  Bev.  ''Children"  does  not  indnde  grand- 

8t8. 1852,  p.  251,  sect  26,  is  equivalent  to  children.    Gable,  40  Fenn.  231. 


have  taken,  does  not  tusnaOy  extend,  with  reference  to  collateral 
relatives,  beyond  the  second  degree  of  relationship,  or  beyond  the 
duldren  of  brothers  and  sisters ;  and  where  there  is  any  deviation 
from  this  rale,  it  will  be  particularly  pointed  out  hereafter*  Thus, 
if  there  are  children  of  a  brother  of  the  ancestor,  and  one  is  dead 
and  has  left  children,  these  last  cannot  ta;ke,  either  as  next  of  kin» 
or  by  representation.  The  snrviving  children  of  the  brother  take 
the  whole,  as  next  of  kin.  It  has  already  been  suggested  that  a 
different  mle  in  regard  to  representation  applies  to  lineal  relations. 
For  example,  snppose  A  to  die,  and  leave  a  son  B,  and  two  grand- 
sons, D  and  E,  by  C,  anotiier  adn  deceased,  and  two  great-grand- 
sons, F  and  G,  by  H,  a  deceased  daughter  of  C.  In  this  case,  the 
descendants  of  A  are  in  three  different  degrees  of  consanguinity ; 
\iz.,  a  son,  two  grandsons,  and  two  great-grandsons.  The  conse- 
quence of  which  is,  that  B,  the  son,  takes  one  half  the  estate ;  D 
and  E,  the  grandsons,  two  thirds  of  the  other  half;  and  F  and  G, 
the  great-grandsons,  the  remaining  third  of  one  half.  In  England, 
the  rule  of  representation  is  adopted,  even  where  the  parties  are 
related  in  the  same  degree  of  kindred.  Thus,  if  there  be  two 
grand<<laughter8  by  one  daughter  of  the  deceased,  and  three  grand- 
daughters by  another,  the  two  former  take  an  equal  share  of  the 
estate  with  the  three  latter.  It  is  to  be  observed,  that,  where  heirs 
take  by  representation  what  a  deceased  ancestor  would  have  taken, 
they  inherit  per  $t%rpe$;  but,  where  all  the  claimants  are  related 
in  the  same  degree  to  the  intestate,  they  take  per  capita.^  (a) 

§  29.  By  the  English  common  law,  one  related  to  an  intestate  by 
the  half-blood  only  can  never  inherit,  upon  the  presumption  that  he 
is  not  of  the  blood  of  the  original  purchaser.  But  the  late  statute 
of  descents  (8  &  4  William  IV.  ch.  106),  as  has  been  stated, 

1  4  Kent,  391, 392,  n. ;  Mattiflon  9.  Ten-    Ohio  St  400 ;  Dari*  v.  Stinson,  ftS  Main^, 
Md,  8  Beay.  131 ;  Dntoit  v.  Doyle,  16    493.     (See  Doan  v.  Freeman,  45, 113.) 

(a)  Where  the  snrplns  of  an  estate  is  testator's  decease,  these  heirs  were  six  of 

equally  diyided  between  "the  heirs  of  A  his  children  liying,  deyen  children  of  his 

and  the  hqirs  of  B,"  they  take  per  capita,  deceased  daughter  B,  and  three  of  his  de- 

Hobbs  V,  Craige,  1  Ired.  832.     Deyise  ceased  son  C.    Kdd,  the  heirs  of  A  took 

"  eqnallj  between  A,  B,  and  C,  and  the  per  ttirpee,    D^gett  o.  Slack,  8  Met  460. 

children  of  D,  who  reach  the  age  of  twen-  See  Hajnes  o.  ^hnson,  5  Jones  Eq.  124. 

S-on&"   Four  children  arriye  at  that  age.       Inberitance  from  one  ancestor,  uy  right 

eld,  they  did  not  take  per  capita,    Brett  of  representation  from  another  nearer  one, 

V.  Horton,  4  Beay.  289.  Deyise  to  the  l^gal  is  not  an  inheritance  from  the  latter, 

heiia  of  the  teatator's  brotber  A.    At  ttifi  Sedgwick  v.  llinot,  6  Aikn,  171. 
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greatly  modifiea  this  r\Ae.  And  in  fbk  connUy  the  common  kw 
jMinciple  may  be  regarded  as  not  in  force,  thoogh  in  maji^y  of  th0 
States,  some  distinction  is  preserved  between  the  whole  and  haV- 
blood.  The  ordinance  for  government  of  the  Northwest  Territory 
prohibited  any  distinction ;  bnt  some  of  the  States  formed  from  this 
Territ<H*y  have  subsequently  established  one.^ 

§  80.  With  regard  to  collateral  relations,  it  is  to  be  observed  that 
.they  may  stand  in  the  same  degree  ,of  relationship  to  the  intestate 
as  lineal  relations.  Thus,  a  brother  and  a  grandfinlher  are  related 
hi  the  same  degree.  It  is  the  general  role  of  American  law,  th^tt 
brothers  and  sisters  shall  be  pref^n*ed  to  grandparents.  It  has  al- 
ready been  seen  that  grandchildren  inherit,  not  according  to  their 
degree  of  relationship,  but  as.  representing  their  parents,  the  chil- 
dren of  the  intestate*  The  general  langoage  of  the  American 
statutes  of  descent  is,  that  brothers,  &c.,  and  their  de»cmdaiU%^  sh^ 
inherit  before  the  stock  of  grandparents. 

§  81.  While  the  English  law,  upon  the  principle  already  referred 
to^  of  connecting  an  heir  with  the  original  purchaser,  always  prefen 
the  paternal  line  among  collateral  relations,  the  American  law  gives 
no  such  preference  except  to  ancestral  estates,,  and  as  to  these  it 
stops  at  the  last  purchaser  in  the  ancestral  line.  Its  general  object 
is  to  continue  the  estate  in  the  family  of  the  intestate,  and,  m  efieot- 
ing  this,  to  pay  due  regard  to  the  claims  of  the  suooessiTe  branches, 
and  principally  to  the  loud  and  paramount  daim  of  proximity  ^ 
blood  to  the  intestate.'  (a) 

1  4  Kent,  403,  n. ;  Seville  o.  Whedbee,  442.     See  IfitcheQ  v.  Mitchen,  IS  Bid. 

1  Bftdg.  &  Dev.  (N.  C.)  160;  Bader  o.  405. 

Sing,  2  Yeig.  115 ;  Lawson  v.  Perdrianx,  '  4  Kent,  405 ;  McGondry  o.  Finnigcr, 

1  McC.  456 ;  Kaine  Bev.  Stt.  879 ;  Venn.  7  Eog.  L.  &  Sq.  14S. 
lb.  292 ;  Moore  v,  Abemathy,  7  Blackf. 

(a)  Having  thus  stated  the  general  prin-  child.    (A  married  woman,  eeiaed  of  oi 

dpl^  of  the  American  law  of  descent,  I  estate  in  fee,  died  intestate  in  17S9,  in  Ms^ 

proceed  to  take  a  concise  view  of  the  stat-  sachosetts,  while  St  1783,  ch.  36,  sect.  1, 

utorj  provisions  in  the  several  States.  The  was  in  force,  which  entitled  her  oldest  sur* 

principles  above  mentioned  are,  in  most  in-  viving  son  to  two  shares  of  her  estate.  Her 

stances,  positively  enacted ;  bat  I  deem  it  hnsbuid  rightfnUy  held  her  estate,  after 

uineoessary  to  repeat  them  in  connection  her  death,  n  tenant  bv  the  carteBj,  nntS 

with  the  several  statntes,  preferrinfi;  to  hisdeath,whichwasafterJani^y7 1,1790, 

have  it  understood  that  they  are  in  force,  when  by  St.  17S9,  di.  2,  the  said  provision 

unless  some  rq>agnant  provisions  are  ez-  of  St  1783  was  r^tealed,  and  the  real  es- 

preasly  given.  tate  of  persons  4ymg  intestate  was  made 

In  Massachusetts  and  Maine,  reiil  ^tate  to  descend  in  equal  shares  to  their  cbil- 

descends  as  follows :  1.  In  equal  shares  to  dren.    Held,  that  the  fee  of  the  intestate's 

childxen,  and  to  the  isns  U  a  d^OM^ed  <esl. estate  t«I«1  in  jber  qhildreoy  at  ^ 


deoeaso,  in  tlie  proportioiis  prMcribed  by  next  of  kin,  mftiniiig,  however,  thoee  who 
8t  1783,  eh.  36,  and  that  her  oldest  son,  claim  thronj^  an  ance8t6r  nearest  to  the 
upon  the  death  of  the  tenant  by  the  car-  intestate.  Where  one  dies,  leaving  several 
tesy,  was  entitled  to  two  shares,  and  her  children,  or  one  child,  and  the  issue  of  an- 
other children  to  one  share  eadi.  Miller  other;  if  sneh  surviving  child  die  a  minor 
,v.  Miller,  10  Met.  393.)  2.  If  no  child,  to  and  unmarried,  the  estate  which  he  inher- 
idl  other  lineal  descendants;  8.  If  no  issue,  ited  from  his  parent  descends  equally  to 
to  the  father ;  4.  In  equal  shares  to  broth-  the  other  children  of  the  same  purent,  and 
ers  and  sisters,  and  the  children  of  those  to  the  issue  of  other  children  deceased,  by 
deceased,  and  tba  mother.  representation.  ( See  Mayo  v.  Boyd,  3  &Uss. 

(In  Massachusetts,  brothers  and  sisters  13 ;  Runey  0.  Edmands,  15,  291.) 

of  the  whole  and  half-Uood  inherit  equally;  In  Massachusetts,  if  all  the  other  chil- 

upon  the  ground  that  the  statute  of  dis-  dren  of  the  same  parent  are  dead,  the  estate 

tnbutions  copied  the  Eoglish  act  of  Charles  descends  to  &e  issue  of  such  children; 

11.,'the  final  construction  of  which,  after  equally,  if  rdated  in  the  same  degree  to 

much  doubt  upon  the  point,  admitted  the  the  intestate;  if  not,  by  representation, 

half-blood.    Sheffield  v.  XiOvering,  12  Mass.  In  Massachusetts,  where  real  estate  would 

490.    (Smith  v.  Tr^,  1  Mod.  209 ;  Earl,  otherwise  escheat  for  want  of  kindred,  the 

A>c  V.  Nordiff,  1  Vem.  403 ;  Crooke  v.  widow  or  husband  shall  tidce  as  heir. 

Watt,  2, 124 ;  Show.  P.  C  108.)  Mass.  Bev.  St.  413-15 ;  1  Smith,  157-8 ; 

A  statute  declared,  by  way  of  proviso  to  Me.  Bev.  Sts.  879 ;  Mass.  Sts.  1849,  514  ; 
a  previous  clause,  pasemg  the  real  estate  Maine  lb.  1852,  283.  See  2  Washb.  418. 
to  the  mother  and  brothers,  6c.,  that,  when  In  New  Hampshire,  when  a  child  of  one 
a  child  should  die  a  minor  and  unmarried,  intestate  or  testate  dies,  under  twenty-one, 
idi  ihan  of  the  tnherkaneef  that  came  from  and  unmarried,  the  cliild's  share  of  th^ 
Ids  ftther  or  mother,  should  pass  to  the  estate,  though  its  other  parent  be  living, 
children,  &c.,  of  such  &dier  or  mother,  &c  descends  to  its  surviving  orothers  and  sis- 
Held,  this  proviso  was  not  designed  to  ters,  and  the  lineal  heirs  in  the  desoendiiiff 
make  a  rule  for  a  separate  and  distinct  line  of  such  of  them  as  are  dead ;  but,  if 
case,  but  only  to  modify  the  rule  men-  such  child  die  over  twenty-one,  and  un- 
tioned  under  certain  circumstances ;  so  married,  such  share  descends  to  the  motb* 
tiiat,  upon  the  death  of  a  child  under  age,  er,  and  any  brother  or  sister,  or  their  heirs, 
Ac,  before  he  had  l^gal  power  to  dispose  the  mother  taking  on  equal  share.  Where 
of  the  land,  or  had  contracted  new  obliga-  one  dies  after  marriage,  or,  coming  of  age, 
tions,  changing  his  rdation  to  others,  it  without  descendants,  the  father  inherits; 
should  pass  as  if  he  had  died  before  the  then  the  mother  and  brothers  and  sisters 
intestate,  or  had  never  existed.  The  object  equally.  N.  H.  Bev.  Sts.  331. 
Is  rather  to  ffive  a  new  destination  to  this  (In  New  Hampshire,  under  the  statute 
nortion  of  we  parent's  estate,  which  has  of  descents  of  1789,  copied  from  the  Enc- 
niled  to  accomplish  the  design  of  the  legis-  lish  statute  of  distributions,  it  was  held, 
latnre  by  the  premature  death  of  such  that  the  law  never  looks  to  the  source 
ehild,  than  to  provide  a  new  and  distinct  whenee  the  estate  was  derived,  to  deter- 
rule  of  distribution  for  such  child's  own  mhie  who  shall  inherit,  except  where  the 
estate.  Upon  these  grounds,  and  as  the  statute  makes  it  material.  Parker  v.  JSuqb, 
fidr  construction  of  the  words,  thattoftU  2  N.  H.  480.  A  testator  died  in  1817, 
Merilanee ;  held,  the  proviso  does  not  ap-  leaving  a  daughter,  to  whom  he  devised 
ply  to  real  estate  which  came  fry  deoue  to  land.  She  dim  in  the  year  1826,  leaving 
such  diHd  of  the  intestate.  Nash  v.  Cut-  her  mother  and  sister  surviving  her.  BM, 
ler,  16  Pick.  491.  her  propertr  could  not  be  regarded  as  a 

In  Maine,  where  one  died  leaving  neither  deceasea  chud's  share  in  the  estate,  accord- 
ksue  nor  parents,  but  a  child  of  one  de-  ing  to  the  act  of  July  2d,  1822,  as  the  will 
eeased  brother  and  grandchildren  of  an-  hfSl  taken  effiact  before  the  pas^o  of  the 
other;  held,  the  child  should  inherit  alone,  act,  but  must  be  considered  as  intestate  sa- 
lt being  the  effect  of  the  statute  to  preclude  tate,  the  disposition  of  which  was  the  same 
dl  representation  among  collaterals  be-  b^  &e  act  of  1822  as  by  that  of  1789,  and 
Tond  brothers'  and  sisters'  children.  Quin-  that  her  mother  was  entitled  to  her  prop- 
hv  V.  Higgins,  14  Maine,  809.  ecty,  as  her  next  of  kin.  Bell  v.  Scam 
*  But,  by  St  1852  (p.  288),  the  grandchil-  mon.  15  N.  H.  381. 
dren  of  a  brother  or  sister  inherit  in  the  Where  a  child,  not  named  or  refbrred  to 
nme  manner  as  the  children  of  such  in  the  will  of  his  fiither,  is  by  law  enticed 
brother  or  sister,  the  parent  and  grand-  to  tbo  same  share  of  tiie  estate  of  the 
parent,  through  whom  such  property  would  deeeased  as  if  he  had  died  intestate,  such 
descend,  being  dead.)  <diild  may  waive  or  renounce  his  claim  to 

6.  To  &e  mother,  excluding  die  issue  any  portion  of  Ae  estate,  by  any  unequiyo- 

of  deceased  brothers  or  sisters ;  6.  To  the  oai  act  of  waim  to  renunciation,  in  wris> 


884  AKEBIGAN  LAV  OV  BBAL  PB0PEB37. 

mg,  filed  in  theprobate  office.   Famnm v,  to  the  next  of  kin  of  the  intestate  of  die 

Bhrant,  34  N.  H.*9.  blood  of  such  relation.    B.  I.  L.  S22-8 ; 

By  the  present  law  of  descent,  the  wife  Rev.  Sts.  ch.  160.    See  Mowry  v.  Staptes^ 

takes  one  half,  and  a  homestead  and  dower  1  Ang.  10. 

in  the  other — there  being  no  issne.  Towle       ( The  maternal  erand&dier  takes  an  es- 

V,  Berry,  44  N.  H.  569.)  tate  which  deecen£d  to  the  intestate  from 

In  Connectacnt,  lands  descend :  1 .  To  her  mother,  to  the  exdnsion  of  nodes  and 

children,  and  such  as  l^allj  represent  annts  of  the  intestate  who  were  brothen 

them,  if  anj  are  dead ;  and  if  a  duld  die  and  sisters  of  her  mother.    Cole  p.  Batlqr»* 

under  twenty-one,  and  nnmuried,  or  be-  2  Curt  C.  C.  562. 
fore  any  legal  disposition  of  his  share,  and       The  descent  of  anuestnd  estates  is  the 

unmarried,  such  share  goes  to  the  sur-  same  as  of  others,  save  that  the  descent  la 

Tlving  children  and  their  representatives.  Umited  to  those  of  the  blood  of  the  penoa 

3.  Brothers  and  sisters  of  the  whole  blood»  from  whom  the  estate  came  to  the  intestate^ 

and  their  representatiTes.    8.  The  parent  if  any.    lb. 

or  parents.    4.  Brothers  and  sisters  of  the       A  father  is  of  the  blood  of  his  daughter, 

hau-blood,  and  their  representatiTes.  Then  within  the  meaning  .of  the  act.    lb. 
to  the  next  of  kin,  preferring  the.  whole       Degrees  of  kindred  are  to  be  reckoned 

blood  of  ec[nal  degree.    Estate  derived  by  by  the  canons  of  descent,  as  positiTe  rules, 

descent,  gift,  or  devise  from  a  relation.  Smith  v.  Smith,  4  B.  1. 1. 
descends  to  brothers  and  sisters,  and  their        The  clause  of  the  statute,  directing  that 

representatives,  of  the  blood  of  such  rda-  an  ancestral  estate,  in  the  absence  of  cifail* 

tion ;  then  to  tne  children  of  such  relation,  dren  of  tibe  intestatfe,  "  shall  so  to  the  kin 

and  their   representatives ;   then   to  his  next  to  the  intestate  of  the  blood  of  tfao 

brothers  and  sisters,  and  their  represents-  person  fh>m  whom  such  estate  came  or  de- 

tives.    Con.  St.  204-^ ;  lb.  34-5.  scended,  if  any  there  be,"  is  in  the  nators 

In  Rhode  Island,  lands  descend  in  equal  of  a  proviso  to  the  canons  of  the  statate^ 

portions  :    1.   To  diildren,  or  their  do-  and  aemes  of  kindred  under  the  daoae 

Boendants,*  2.  To  the  Either;  S.  To  the  are  to  be  reckoned  according  to  the  can* 

mother,  brothers,  and  sisters,  and  their  ons.    lb. 

descendants ;  4.  In  eqnal  moieties  to  pa-       A.  died  intestate  without  issue,  lear* 

temal  and  maternal  kindred,  as  follows :  ing  an  estate  which  came  to  her  by  descant 

the  grandfather,  then  the  grandmother,  from  a  decMsed  brotiber.    Held,  it  passed 

uncles,  and  aunts,  on  the  same  side,  and  in  equal  shares  to  her  mother,  brothers, 

their  descendants ;  then  to  the  groat-grand-  and  sisters,  they  being  of  the  same  degree 

fiithers,  or  one  of  them,  if  only  one ;  then  of  kindred  to  the  intestate.    lb.) 
to  the  great-grandmothers,  or  one  of  them,       In  default  of  heirs,  the  town  in  whicb 

if  only  one,  and  brothers  and  sisters  of  die  land  lies  taioBS  possession.    Bev.  Sts. 

grandparents,  and  their  descendants ;  and  1837,  ch.  160. 

80  on ;  passing  to  the  nearest  lineal  male  In  Vermont,  for  want  of  diSdiMi,  or 
ancestors,  then  the  lineal  fbmale  ancestors  their  representatives,  the  widow  takes  one 
in  the  same  degree,  and  their  respective  half  the  estate  in  fee ;  if  no  widow,  tho 
descendants.  But  no  one,  except  children,  father  inherits ;  then  brothers  and  sisters, 
shall  Inherit,  unless  in  beine,  and  <»pable  and  the  mother,  and  their  lepd  npresenla- 
of  taking  at  the  intestate's  £alh.  Where  tives;  then  the  next  of  km,  and  reprs- 
the  inheritance  is  above  directed  to  eo  by  sentataves.  And,  for  want  of  heirs,  tfas 
moieties  to  the  paternal  and  matemal  kin-  widow  ttdies  the  whole.  If  no  widow,  the 
dred ;  if  there  are  none  on  the  one  part,  the  property  escheats  to  the  town  for  the  ben- 
whole  passes  to  those  on  the  other ;  if  no  eflt  of  schools.  1  Verm.  L.  348, 359, 360; 
kindreo,  to  the  husband  or  wife,  his  or  her  Bev.  Sts.  292 ;  Gen.  Sts.  ch.  56. 
kindred.  By  act  of  1850  (p.  8),  if  an  intestats 

No  prefisrence  is  given  to  one  line  over  leave  no  issue,  his  widow  takes  all  his  e»> 

the  other,  as  between  paternal  and  mater-  tate  absolutely,  if  it  do  not  exceed  $1,000 ; 

nal  kindred,  but  each  moiety  is  distributed  if  it  exceed  that  sum,  $1,000,  and  half 

as  a  distinct  estate.    Cosaens  v.  Joslin,  IB.  the  remainder  —  the  other  half  to  descend 

1. 122.  While  there  is  any  kindred,  however  as  if  there  were  no  widow.    If  there  is  no 

remote,  on  the  part  of  the  paternal  line,  th^  kindred,  the  wife  takes  the  whole.    Tha 

take  one  moie^ ;  and  the  inheritance,  after  civil  law  governs.     The  half-blood  take. 

being  once  divided,  cannot  be  reunited  and  Gen.  Sts.  ch.  56. 

descend  in  one  line,  until  there  ceases  to       If  no  administrator  be  appointed  upon 

be  a  representative  of  the  other.    lb.)  the  estate  of  a  deceased  person,  his  ban 

The  descendants  of  one  deceased  inherit  may  maintain  gectment,  for  land  to  whidi 

as  he  would  have  done.    Where  one  dies  he  had  title,  without  an  order  of  distriba 

without  children,  real  estate  derived  by  de-  tion  by  ^e  probate  court.  Buck  v.  SquieRi 

foentygifty  or  devise  from  a  rolAtion,  passes  22  Venn.  484. 
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The  kindred  of  the  half-blood,  on  the  last  danM).    But  if  the  estate  came  on 

mother's  side,  inherit  equally  with  the  the  part  of  the  mother,  the  two  last  de- 

kindred  of  the  whole  blood,  in  the  same  grees  are  reversed, 

degree.    Hatch  9.  Hatch,  21  Verm.  450.  (The  statute  does  not  give  the  property 

If  a  person  die,  leaving  no  widow,  iBsae,  to  the  blood  of  the  "  first  purchaser,    ao- 

father,  mother,  brother,  or  sister,  bat  leav-  cording  to  the  English  feaoal  role,  but  to 

ing  children  of  his  deceased  brottiers  and  the  blood  of  the  parent  or  relative  from 

sisters,  and  also  grandchildren  of  deceased  whom,  or  on  the  part  of  whom,  it  came  to 

brothers  and  sisters,  whoso  parents  are  also  the  intestate.    Hyatt  v,  Fugsley,  33  Barb, 

dead ;  his  estate  must  be  divided  equally  373.    Thus  where  land  is  inherited  of  a 

am6ng  all  the  children  of  his  deceased  '  brother,  it  eoes  equallv  to  the  Other's  and 

brothers  and  sisters,  to  the  exdnaion  of  the  mother's  blood,  though  that  brother  may 

grandchildren.    lb.'  have  inherited  from  the  father.    lb.    If 

The  term  "relatives,"  as  used  in  the  neither  on  the  part  of  the  father  nor  mother, 
fifth  rule  for  the  dbtribution  of  estates  diese  degrees  share  equally.  The  whole 
(Rev.  Sts.  292),  relates  only  to  such  rel&-  blood  and  half-blood  of  the  same  degree, 
tives  as  are  specifically  named  in  the  fourth  and  their  descendants,  inherit  equally ;  un- 
mle,  and  not  to  the  words  **  r^resenta-  less  in  case  of  an  estate  which  came  l^  de- 
tives  of  any  deceased  brother  ana  sister,"  scent,  devise,  or  gift,  from  an  ancestor,  and 
osod  in  that  rule.  The  rule  was  intended  which  does  not  pass  to  any  one  not  of  his 
to  apply  only  to  cases  where  some  of  the  blood.  1  N.  Y.  Kev.  St.  751-3.  See  Tor- 
brothers  and  sisters  were  still  living.    lb.  rey  v.  Shaw,  3  Edw.  356.    If  no  brother 

In  New  York,  the  common  law  zyle  is  or  sister  or  their  descendants,  the  mother 
adopted.  Real  estate  descends,  1 .  To  Uneal  takes  one  half,  if  there  is  a  widow — other- 
desoendants ;  2.  To  the  fether  ^  3.  To  the  wise,  the  whole.  If  no  parent  capable  of 
mother ;  4.  To  collateral  relatives,  subject  inheriting,  collateral  r^atives  take.  lb. 
to  the  following  conditions :  For  want  of  Sweezey  v,  Willis,  1  Bradf.  495 ;  Hurtin  v. 
lawful  descendants,  the  fktlier  takes,  unless  Proal,  3  lb.  414.  As  to  ancestral  estates, 
the  estate  eame  to  the  intestate  on  tiie  part  see  Valentine  v.  Wethorill,  31  Barb.  655. 
of  the  mother,  who  is  living.  If  no  fiatlier.  As  to  the  half-blood,  Valentine  v,  Weth- 
or  if  he  cannot  take,  the  mother  takes  for  erill,  81  Barb.  655. 
life,  and  the  reversion  passes  to  brothers  In  New  Jersey,  in  de&ult  of  issue,  a 
and  sisters,  and  the  descendants  of  such  as  brother  or  sister  of  the  whole  blood,  or 
are  dead.  (Descent  to  a  brother  is  imme-  issue  of  such  brother,  &c.,  and  fSither;  the 
diaU,  and  not  affected  bv  the  alienage  of  mother  takes  for  life,  and  afterwards  such 
the  fiither.  The  same  rule  applies  be^reen  kindred  as  would  have  inherited,  if  the  in- 
one  brother  and  the  representatives  of  the  testate  had  left  no  mother.  If  no  mother, 
other,  and  between  the  representatives  of  the  brothers  and  sisters  of  the  half-blood 
both.  McGregor  v.  Comstodc,  3  Comst  ii^erit ;  and,  in  case  of  the  death  of  such 
408.)  If  no  brother  or  sister,  or  their  de-  brother,  ftc,  before  the  intestate,  the  diUd, 
flcendants,  ib»  mother  takes  one  half,  if  the  or  children  of  such  brother,  &c.,  take  hie 
deceased  left  a  widow ;  if  not,  the  whole,  share ;  and  in  case  of  the  death  of  any 
If  no  father  or  mother  capable  of  inherit-  child  of  such  brother,  &c.,  before  the  in- 
luff,  collateral  relatives  take.  testate,  the  child  or  children  of  such  child 

(In  1  Bev.  Sts.  753,  sect  16,  the  ex-  take.    But  where  an  estate  came  from  aa 

pression  "  the  blood,"  includes  the  **  half-  ancestor  by  descent,  devise,  or  gift,  no  one 

olood."    Where  lands  descend  to  brokers  shall  inherit  who  is  not  of  the  blood  of 

and  sisters  of  the  intestate's  ftther,  those  such  ancestor.    Remote  relations,  beyond 

of  the  half-blood  inherit  equiJly.    Beebee  brothers  and  sisters,  and  their  issue,  share 

V.  Qri£Qnff,  4  Kern.  235.)  equally,  if  of  equal  degree  of  kin.     But 

The  nue  of  representation  extends  to  the  no  one  inherits  an  estate  acquired  finom  aa 

descendants  of  brothers  and  sisters,  indefi-  ancestor  by  descent,  devise,  or  gift,  unless' 

mtdy,  if  of  unequal  degree.  (Cousins  take  of  the  blood  of  such  ancestor;  provided 

equsJly,  and  not  per  stupes,     Hyatt  v,  there  is  any  person  of  such  blood  capable 

PWsley,  33  Barb.  373.)  of  inheriting.     Nix.  Dig.  194;  N.  J.  L. 

For  want  of  the  above  kindred,  the  es-  1838,  85,  86,  87  (repeals  Jan.  29,  1817. 

tate  passes,  if  it  come  frtmn  the  father :  sects.  5,  6,  7).    (Lisnos  escheat,  in  case  of 

1.  To  brothers  and  sisters  of  the  father,  or  the  death  of  the  owner,  intestate,  and  with- 

those  who  are  living,  and  tiie  descendants  out  heirs,  and  the  titie  vests  in  the  State 

of  those  who  are  dead,  or,  if  all  are  dead,  instanter;  so  that  the  orphans'  court  has 

to  their  desoendants,  in  the  same  manner  no  power  to  order  the  same  to  be  sold  for 

as  if  such  brothers,  &c,  had  becni  tiie  payment  of  debts.     Den  p,  O'Hayley,  1 

brothers,  Ac.,  of  the  intestate.     2.  Then  N.  J.  582.) 

to  the  brothers,  &c,  of  the  intestate's  The  words, '' from  the  part  of  his  or  her 

mother,  and  their  descendants  (as  in  the  mother"  in  sect  3  of  the  act  rogulating 
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descents  (Bev.  Sts.  337),  mean,  not  merely  common  law  system  of  desoent.    Geoige 

from  the  mother  hersdi,  bat  fi:t>m  the  line  v.  Morgan,  4  liarris,  95 ;  Worrall  v,  Mor- 

of  the  maternal  blood  or  ancestors.  Banta  gan,  lb. 

V.  Demarest,  4  Zabr.  431.^  Where  real  estate  is  sold  bj  the  oom- 
Iq  Pennsylvania,  for  want  of  issue,  the  mittee  of  a  Innatic,  nnder  the  decree  of 
widow  takes  one  half  of  the  real  estate  for  eonrt,  for  the  payment  of  his  debts,  the 
life.  (See  Dower.)  If  no  widow,  nor  surplus  money,  after  payment  of  snch 
issne,  the  father  and  mother  take  for  life,  debts,  still  remains  real  estate,  and  is  di»- 
Where  there  are  brothers  and  sisters  of  the  tribated  as  snch  according  to  the  niloa  of 
whole  blood,  bat  no  children  of  a  deceased  descent  Uoyd  v.  Hart,  2  Barr,  473.  . 
brother,  &c.,  of  the  whole  blood,  the  broth-  A  case  stated  between  the  parties  to  an 
ers  and  sisters  inherit.  On  the  other  hand,  action  of  gectment,  alleging  that  the  lineal 
children  of  one  deceased  of  the  whole  and  collateral  heirs  of  a  deceased  intestate, 
blood  inherit,  where  there  is  no  brother,  the  former  owner  of  the  estate,  became  ez- 
&e,f  of  the  whole  blood.  Where  there  is  tinct,  so  &r  as  the  parties  know,  will  sop- 
neither  brother  nor  sister  of  die  whole  port  a  judgment  m  favor  of  one  of  m 
blood,  nor  any  nephew  or  niece,  the  child  parties  as  next  of  Idn  to  the  intestate,  nn- 
of  such  deceased  brother,  ice,  the  next  of  der  the  Pennsylvania  statute  of  descents 
kin  inherit,  being  the  descendants  of  broth-  of  1833,  without,  regard  to  the  ancestor, 
ers  and  sisters  of  the  whole  blood.  In  do-  or  other  relative,  from  whom  the  estate 
fault  of  brothers,  &c.,  of  the  whole  blood,  came:  Dowell  o.  Thomas,  1  Harr.  41. 
and  their  descendants,  the  estate  descends  A  testator  devised  property  in  trust  for 
to  the  father  and  miotiier,  or  one  of  diem,  his  dtftighter  for  1^  and  after  her  deadi  in 
if  the  other  be  dead.  Then  to  brothers,  trust  for  the  use  of  sudi  persons  as  she 
&c,  and  dieir  issue,  of  the  half-blood,  should  appoint.  The  daughter  devised  the 
Then  to  the  next  of  kin.  Where  an  estate  property  to  her  brothers  and  sisters,  beinff 
has  come  by  descent,  devise,  or  gifl,  from  a  uneal  descendants  of  her  &ther.  Held, 
relation  of  the  intestate,  it  does  not  pass  to  the  property  passed  to  her  brothers  and 
any  one  not  of  the  blood  of  such  rSation.  sisters  by  the  will  of  her  fadier,  and  was 
(See  Burr  v,  Sim,  1  Whart.  252.  Where  not  liable  to  taxation  under  the  act  of 
an  intestate  died,  leaving,  as  his  nearest  Pennsylvania,  taxing  collateral  inherit- 
relatives,  brothers  and  sisters  of  the  half-  ances.  The  Commonwealth  v.  Williams, 
blood  by  the  mother's  side,  and  cousins  1  Harris,  29. 

who  were  children  of  deceased  brothers  of        Where  an  intestate  claims  by  devise  from 

his  father^  the  mother  being  a  descendant  her  grandfather  and  by  descent  from  her 

from  the  m  testate's  greatgrandfather,  and  fiither,  her  heirs  are  her  next  of  kin  on 

the  real  estate  of  the  intestate  having  been  her  father's  side.    Montgomery  v.  Pesri- 

derived  from  his  great-grandfather  and  his  ken,  29  Penn.  118. 
grandfather ;  held,  the  half-brothers  and       Uncles  and  aunts  are  preferred  to  oons- 

sisters  were  entitled  to  such  estate  in  equal  ins.    lb. 

g>rtlons,  in  preference   to   the  cousins.        Estates  tail  are  not  embraced  within  the 

art's,  &c,  8  Barr,  32.    See  Irwin  v,  Co-  Intestate  Act  of  1833,  and  do  not  desceaid 

vode,  24.Penn.  162.)   For  want  of  kindred,  under  it,  but  according  to. the  course  of 

a  husband  or  wife  inherits.    And  whereas  the  common  law.   Gutmie's,  &c.,  37  Penn. 

it  is  intended  that  the  heir  at  common  law  9. 

shall  not  take,  to  the  exclusion  of  o&ers,       Half-brothers  and  sisters,  not  of  the  blood 

related  in  equal  degree;  the  next  of  kin,  of  the  purchasing  ancestor,  cannot  inherit 

except  as  above  provided,  shall  always  in-  Walker  v.  Dunshee,  38  Penn.  430. 
herit,  without  regard  to  the  relation  firom       The  husband  of  a  deceased  wife,  to  whose 

whom  the  estate  came.    The  above  pro-  daughter  an  estate  has  descended  fh>m  her 

visions  applv  to  the  surplus  proceeds  of  momer,  is,  iroon  the  death  of  the-  daugb- 

lands  sola  tor  pavment  of  debts.    Every  ter  without  issue,  entitled  to  a  life-estate, 

heir  must  claim  nls  share  within  seven  under  sect  3  of  act  of  1833;  though  by 

years  from  the  death  of  the  intestate,  or,  sect.  9  he  would  not  be  entitled  as  heir  to 

if  an  infant,  or  feme  covert,  from  removal  his  daujzhter,  because  he  was  not  o{  the 

of  such  disability.    Purd.  Big.  1861,  562;  blood  of  the  mother.    Moyer  r.  Thomas, 

Parke  &  J.  285-8.     See  Maffit  v,  Clark,  38  Penn.  426. 

6  Watts  &  S.  258 ;  Baker  v.  Chalfaut,  5       Beal  estate  descends  to  children  in  fee, 

Whart  477.  and,  by  their  death,  intestate  and  without 

By  statute  of  1850  (p.  581),  the  widow  issue,  to  their  next  collateral  relatives  on 

or  children  of  one  deceased  insolvent  may  the  fkdier's  side.    Walker  v.  Dunshee,  38 

retain  real  or  personal  estate  to  the  amount  Penn.  430. 
of  three  hundred  dollars.  A  devise  in  fee,  of  real  estate,  to  the 

A  tataiar,  as  to  real  estate,  is  to  be  re-  widow  of  the  testator,  passes  it  out  of  the 

garded  as  speaking  in  refereiice  to  the  line  of  his  desoent  enniely,  because  die  it 
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not  of  his  bloody  and  because,  taking  the  Brown  v.  RamMir,  7  Gill,  847.)  If  none, 
derise  in  lien  of  dower,  she  becbmee  a  par-  to  the  mother  m  the  intestate,  or  her  de- 
chaser.  Where,  dierefore,  land  so  de^sed  scendants,  or  the  maternal  ancestors  and 
was  bj  the  widow  devised  in  fee  to  her  their  desoendsmts,  as  above.  And  if  the 
children,  who  died  intestate  and  without  estate  descended  to  the  intestate  on  the 
issue,  it  descended  from  them  to  their  next  part  of  the  mother,  the  same  order  is  ob- 
coUateral  relatives  on  their  mother's  side,  served,  with  a  substitution  in  degrees  of 
to  the  exclusion  of  the  next  collateral  rela-  the  maternal  for  the  paternal  relations, 
tives  on  the  fS^ther^s  side.  lb.  If  the  estate  came  bj  purchase,  it  descends. 
•  Under  the  act  of  8th  April,  1883,  sects,  for  want  of  children,  &c.,  to  brothers  and 
4  and  14,  nephews  and  nieces,  like  grand-  sisters  of  the  whole  blood,  and  their  de- 
children,  take  per  capita.  Miller's,  &c.,  scendants;  then  to  those  of  tbe  half-blood; 
40  Penn.  887.  then  to  the  father;  then  to  the  mother; 

Art  2  of  sect  4  is  not  repealed  bj  sect  the  paternal  grand&ther,  or  his  descend- 

2  of  the  act  of  27th  April,  1855,  providing  ants ;  the  maternal  grandfather,  or  his  de- 

that  collaterals  shall  take  hj  representa-  scendants;  and  so  on,  alternating  the  next 

tion ;  for  that  section  is  but  an  extension  mde  patiaiMl  ancestor,  and  his  descend- 

of  art  4,  sect  2,  of  the  act  of«18d8,  to  the  ants,  and  the  next  male  nutemal  ancestor 

case  of  collaterals,  and,  as  the  first  did  not  and  his  descendants,  with  a  preference  to 

affect  grandchfldren,  so  the  second  does  the  former.    For  want  of  sucn  kindred,  to 

not  touch  nephews  and  nieces,  nor  repeal  husband  or  wife,  his  or  her  kindred,  as  in 

sect  8  of  the  act  of  1888,  except  pn>  tani9.  case  of  purchased  estates ;  and,  if  the  in- 

lb.  testate  nas  had  more  than  one  husband, 

Under  the  act  of  1855,  the  children  of  Ac,  all  deceased,  then  to  their  kindred 

deceased  uncles  and  aunts  take  by  repre-  equally.    Md.  Code,  380;  Md.  St  1786, 

sentation  such  part  of  the  estate  of  a  de-  ch.  45.    See  8  OHl  &  J.  1. 

cedent  as  the  parents  would  be  entitled  to  (In  construction  of  this  statute,  it  has 

if  living.    The  rule  of  distribution  is  per  been  held,  that,  as  at  common  law,  a  d^ 

iUrpet  and  not  per  capita,    Brenneman's,  scent  to  a  brother  of  a  purchased  estate  is 

Ac.,  40  Fenn.  115.  immediaU^  and  notyrom  or  thraugh  the'par- 

That  act  constituted  the  grandchildren  ents.  (So  the  descent  from  child  to  parent) 

of  brothers  and  sisters,  ana  the  children  Hence,  the  statute  has  not  providea  for  the 

of  uncles  and  aunts,  additional  classes  descent  of  an  estete  whicik  came  from  a 

of  collateral  heirs,  as  contradistinguished  brother  or  child ;  and  such  estete  descends 

fix>m  next  of  kin,  and  they  therefore  take  as  at  common  law.  But  a  subsequent  case 

as  such,  and  not  as  next  of  kin,  as  under  has  decided,  that  descent  to  a  brother  is 

the  act  of  1888.    lb.  mediate,   Bamits  v,  Casey,  7  Cranch,  456 ; 

Second  cousins  are  not  entitled  under  Stewart  v.  Jones,  8  Oill  &  J.  1. 

the  act;  whenever  entitled,  it  must  be  as  In  the  same  Stete,  it  is  said  that,  where 

next  of  kin,  and  per  capita.    lb.               ' .  a  stetute  speaks  of  one's  dying  intestate,  it 

Where  one  died  intestete,  leaving  twen-  applies  to  cases  of  a  Toid  will,  a  will  void 

ty-five  nephews  and  nieces  and  the  diildren  in  part,  and  a  will  which  gives  the  same 

of  seven  deceased  nephews  and  nieces ;  quantity,  quality,  and  mode  of  estete  that 

held,  tiie  estete  was  to  be  divided  into  uie  devisee  would  have  taken  without  it 

tJiirtf-two  shares,  each  living  nephew  and  Medley  v.  WUUams,  7  Gill  &  J.  61.    A 

niece  taking  one  share,  and  the  children  testetor  devised  the  residue  of  his  estete  to 

of  eadi  deceased  nephew  and  niece  tak-  his  three  children,  one  of  whom,  a  daugh- 

ing  equally  among  memselves  one  share,  ter,  was  dead  at  the  date  of  the  vrill,  but 

Kraurs,  &c..  Leg.  Intell.  1868.  left  children,  who  survived  the  testetor, 

Jn  Maryland,  estetes  descend  to  children  and  then  died  intestete.     Held,  the  de- 

and  their  descendants,  equally.    Then,  if  vise  being  void  as  to  the  daughter,  the 

iht  estete  descended  to  the  intestete  on  surviving  father  of  her  children  could  not 

the  part  of  the  fiadier,  to  the  father,  and  take  in  any  event;  for  if  her  portion  fell 

if  none  living,  to  brothers  and  sisters  of  Into  the  estete  and  descended  to  tiie  heirs, 

the  blood  of  the  &ther,  and  their  descrad-  the  interest  of  her  children  would  descend 

ante,  equally,  then  to  the  grandfather,  on  through  their  mother,  and  go  to  their  un- 

tibuB  part  of  the  father,  or  his  descendants,  des  on  the  mother's  side,  and  not  to  their 

equally ;  and   so  on,  to  the  next  lineal  fiither.  BiUingsley  v.  Tongue,  9  Md.  569.) 

male  paternal  ancestor,  or  his  descendants.  In  Delaware,  lands  descend  to  children 

(The   right  of  representetion   does  not  and  their  issue ;  then  to  brothers  and  si^ 

extend  beyond  the  children  of  brothers  and  ters  of  the  whole  blood,  and  their  issue ; 

sisters.    Hence,  if  the  intestete  leave  an  then  to  those  of  the  half-blood,  and  their 

aunt,  and  also  the  children  of  deceased  issue.    For  want  of  brothers  and  sisters^ 

nndes  and  aunte,  the  aunt  tekes  the  whole,  and  their  issue,  to  the  father ;  then  to  the 

Porter  v.  Askew,  11  Gill  &  J.  846.    See  mother;  then  to  the  next  of  kin,  and  the 
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lawftil  isane  of  the  deoeased  neact  of  Idn.  law  as  it  then  stood,  beinff  his  sole  bar. 
If  there  be  no  child  or  lawful  issiie  of  a  A  devised  his  property  to  C,  who  died  in 
child,  the  widow  takes  one  half  for  life;  1839,  leaTing  a  sister  of  the  whole  Mood» 
otherwise,  one  third.  If  no  kindred,  she  and  children  of  a  maternal  sister  of  the 
takes  the  whole.  Property,  derived  by  de-  half-blood.  Held,  snch  children  took  half 
scent  or  devise  from  an  ancestor,  passes  to  the  estate.  Bnivwyn  v.  Deverenx,  lb.  588. 
brothers  and  sisters,  and  their  issue,  of  the  The  purchaser  of  land  died  intestate,  leaving 
blood  of  such  ancestor ;  if  none,  it  passes  two  minor  children,  both  of  whom  died  in- 
like  other  property.  The  issue  of  rda-  testate,without  issue,  and  Uie  latter  of  them 
tions,  in  all  cases,  take  by  representation,  leaving  neither  mother,  brother,  nor  sister. 
Collateral  heirs  claiming  through  the  near-  His  guardian  sold  the  land  under  order  of 
est  ancestor  are  preferred.  D^a.  St  815-  court,  during  his  life.  He  left  a  paternal 
16;  St.  1848,  488-9;  Rev.  Sts.  277.  grandfather  and  maternal  grandmother. 

In  North  Carolina,  inheritances  lineally  one  paternal  and  several  maternal  annt% 

descend  to  the  issue  of  him  who  died  last  children  of  the  grandmother  by  a  second 

actually  or  legally  seised,  forever ;  but  marriage.    Hdd,  the  proceeds  of  sale^  as 

shall  not  lineally  ascend,  except  as  after-  the  land  itself  would  have  gone,  went  next 

wards  provided.    Females  and  males  in-  to  the  paternal  aunt    Qifiespie  v.  Foy,  5 

herit  equally ;  also  youn^  and  older  chil-  Ired.  Eq.  S80. 

dren.  The  lineal  mcendants  of  a  person  Where  personal  estate  was  given  to  the 
deceased  represent  their  ancestor,  ana  stand  testator's  daughter,  and,  in  case  of  her 
in  his  place.  Failing  lineal  descendants,  death  without  children,  then  to  the  testn- 
and  where  the  land  has  descended,  or  been  tor's  next  of  kin,  and  ^  daughter  died  in 
derived  by  gift,  devise,  or  settlement  from  the  lifetime  of  ^e  testator,  leaving  otho* 
an  ancestor,  to  whom  a  person  thus  ad-  children  of  the  testator  surviving,  and  also 
vanced  would,  upon  the  ancestor's  death,  grandchildren  of  the  testator,  being  Ilia 
have  been  an  heir,  the  land  descends  to  die  children  of  another  deceased  child  of  the 
next  collateral  relations  of  the  person  last  testator ;  held,  that  such  grandchildren 
seised,  who  were  of  the  blood  of  such  an-  were  not  entitled  to  anv  part  of  the  per- 
oestor.  Failing  lineal  descendants,  and  sonal  estate,  not  being  tae  "  next  of  km.** 
where  the  land  has  not  been  transmitted  Simmons  v.  Gooding,  5  Ired.  £q.  38S. 
as  aforesaid,  or  where,  if  it  has,  the  blood  On  the  death  of  a  person  who  had  ro- 
of the  ancestor  is  extinct,  the  estate  de-  ceived  personal  propertjr  i^m  the  intestate 
scends  to  the  next  collateral  relations  <^  estates  of  bis  fktber  and  sister,  the  latter 
the  person  last  seised,  whether  of  the  pa-  of  whom  received  hers  from  her  &tber, 
temal  or  maternal  line.  The  whole  and  leaving,  as  his  nearest  of  kin,  a  paternal 
half-blood  collateral  relatives  take  equsilly.  grandfather,  a  paternal  and  maternal 
Degrees  of  relationship  are  reckoned  as  at  grandmother,  one  paternal  annt,  and  sev- 
Gonmion  law ;  except,  that  for  want  dT  is-  eral  maternal  aunts,  ^e  children  of  die 
sue,  brother  or  sister,  or  their  issue,  the  grandmother  by  a  second  marriage;  the 
estate  vests,^^  life,  in  the  parents,  or  that  grandfather  and  erandmother  take  equal- 
one  who  is  living,  and,  on  tne  death  of  one,  Tj,  to  the  exclusion  gf  the  aunts.  Gil- 
in  the  surrivor,  and  afterwards  is  trans-  lespie  v,  Foy,  5  Ired.  Ka.  280. 
mitted  according  to  the  foregoing  rules.  In  South  Carolina,  tne  constitation  re- 
For  want  of  kindred,  the  widow  inherits,  quires  that  die  legislature  shall  abolish 
1  N.  C.  Rev.  Sts.  236-7.  See  Bell  v.  Do-  primogeniture,  and  provide  for  the  equal 
zier,  1  Dev.  883 ;  Alston  v.  Alston,  7  Ired.  distribution  of  estates.  Const  S.  C,  art 
172.  10,  sect  5;   1  Brev.  Dig.  422-30.    (See 

It.  has  been  held,  in  this  State,  that,  on  the  notes  to  ihH  statute,  for  valuable  ex- 
fidlure  of  lineal  descendants,  an  inherit-  position  of  its  various  provisions ;  Watson 
ance,  descended  or  devised  fh>m  a  erand-  v.  Hill,  1  McCord,  161 ;  Poaug  v.  Gada- 
fkther,  goes  to  the  next  collatersl  rdation  den,  2  Bay,  293 ;  Bochdl  v.  Tompkms,  I 
of  the  person  last  seised,  of  the  blood  of  Strobh.  £lq.  114.)  Bv  liie  statute  of  de- 
such  ancestor,  though  a  cousin,  rather  scents,  primogeniture  is  abolished.  (IfAsoni 
than  to  a  half-brot&r  er  ;xirfs  matenui.  take  by  punhtue,  they  take  per  capita, 
Felton  9.  Billups,  2  Dev.  &  B.  308.  In  Campbell  v,  Wiggins,  Rice,  10.  Grand- 
case  of  an  estate  transmitted  by  descent,  children  take  per  gttrpm,  under  the  act 
the  blood  of  the  ancestor  who  acquired  it  of  1791.  Payne  v.  Harris,  3  Strobh. 
being  extinct,  if  the  owner  dies  without  Eq.  39.^  Estates  descend  to  children 
issue,  it  descends  to  his  nearest  collateral  and  theur  descendants,  by  representation 
relatives.  Thus,  if  it  came  from  a  mater-  (except  one  third  to  the  widow) ;  dien 
nal  ancestor,  it  passes  to  a  half-brother  and  to  the  fkther;  then  to  the  mother;  then 
two  sisters  on  the  father's  side.  University  to  brothers,  &c,  of  the  whole  blood,  and 
V.  Brown,  1  Ired.  387.  A  died  m  1777,  their  children ;  then  to  brothers,  &c,  of 
leavmg  two  sons,  B  and  0,  and  B,  by  the  the  half-blood,  and  children  of  dioae  of 
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thA  whole  blood,  deceased,  bv  representa-  moief^,  the  next  of  kin  and  their  repre- 
tion ;  if  no  brother,  &c.,  of  the  half-blood,  sentatiYes  the  other.  If  no  widow,  the 
then  to  the  children  of  the  deceased  broth-  whole  goes  to  the  child  or  children.  If  no 
er,  &c. ;  if  no  child  of  a  deceased  brother,  issue,  the  father,  or,  if  he  be  dead,  the 
icLf  of  the  whole  blood,  then  to  brothers,  mother,  takes  like  a  brother  or  sister ;  nn- 
&c,  of  the  half-blood ;  then  to  the  lineal  less  the  mother  have  intermarried,  in  which 
ancestor  or  ancestors  (in  all  the  above  case  she  shall  not  inherit  to  her  child  dy- 
cases,  failing  issue,  one  half  to  the  widow) ;  inf  without  issue,  unless  it  be  the  last  or 
then  two  thirds  to  the  widow,  and  the  re-  omy  child ;  but  the  next  of  kin  on  the 
mainder  to  the  next  of  kin.  A  husband  side  of  the  fiither  will  take.  If  one  die 
takes  the  same  share  above  provided  for  without  issue,  leaving  brothers  or  sisters 
the  widow.  By  a  subsequent  act,  if  one  of  the  whole  and  half-blood,  such  brothers 
leave  no  widow  or  lineal  descendants,  the  and  sisters  in  the  paternal  line  only  inherit 
father  inherits,  or,  if  he  be  dead,  the  moth-  equally ;  but,  if  there  be  no  brother  or  ais- 
er,  brothers,  and  sisters  and  their  issue,  by  ter,  or  issue  of  brother  or  sister,  of  the 
representation,  share  equally.  But  where  whole  or  hfdf-blood,  in  the  maternal  line, 
there  is  a  mother,  and  also  a  brother  of  the  then  those  of  the  half-blood  and  their  issue 
Aaif-blood,  the  former  takes  the  whole.  1  in  the  maternal  line  inherit.  1  Cobb,  297 ; 
McCord,  456.  By  a  late  statute  (1851,  Prince,  234;  Ga.  St  1843,  125-6.  See 
p.  80),  in  case  of  no  lineal  descendant,  but  Bxyan  v.  Walton,  20  Geo.  480. 
a  widow  and  father  or  mother  and  brother  In  Alabama,  lands  descend :  1.  To  chil- 
«nd  sister,  or  brother  or  sister  of  the  whole  dren  and  their  descendants  in  equal  parts 
blood ;  the  estate  goes  one  moiety  to  the  -^  the  descendants  of  the  deceased  child  or 
widow,  the  other  moiety  equally  divided  grandchild  to  have  the  share  of  their  par- 
between  these  before -mentioned,  or  the  ent  in  equal  parts  among  them.  2.  Broth- 
remainder  of  them,  the  father  being  dead,  ers  and  sisters  and  their  descendants,  in 
children  of  a  deceased  brother  or  sister  equal  parts — the  descendants  of  a  brother 
taking  by  representation.  Under  the  act  or  sister  to  have,  in  equal  parts  amon? 
of  December,  1797,  brothers  and  sisters  them,  their  deceased  parent's  share.  3.  If 
are  to  be  understood  as  those  of  the  whole  no  children  or  their  aesoendants,  no  broth- 
blood,  ers  or  sisters  or  descendants  of  them  or 
In  Georgia,  real  estate  and  personal  are  any  of  them,  to  the  father.  4.  The  moth- 
plaeed  upon  the  same  footing.  The  or-  er.  5.  Nexi  of  kin.  There  shall  be  no 
der  of  descent  is  as  follows :  1.  Children,  representation  among  collaterals,  except 

2.  Parents,  brothers,  and  sisters,  equally,  with  the  detcendanU  of  brothers  and  sis- 

3.  Cousins.  A  note  to  the  statute  (Prince,  ters.  The  whole  blood  take  before  the 
234,  n.)  arranges  the  degrees  thus:  1.  Wid-  half-blood,  in  the  same  degree.  (But  see 
ow  and  children  or  other  lineal  descend-  Stallworth  v.  Stallworth,  29  Ala.  76 ;  2 
ants.  2.  Brothers  and  sisters  of  the  whole  Washb.  412.  See  also  Johnson  v.  Cope- 
blood,  and  those  of  the  paternal  half-blood  land,  35  Ala.  528.)  If  there  are  no  chil- 
(or  cluldren  of  the  fieither  by  a  former  wife),  dren  or  their  descCTdants,  the  widow  takes 
and  their  children.  3.  Brothers  and  sis-  one  half  of  the  estate  for  her  dower.  If 
ters  of  tibte  maternal  half-blood,  and  their  there  are  no  brothers  and  sisters  or  their 
childien;  the  father  or  mother  to  take  descendants,  father  or  mother;  paternal 
with  those  in  the  second  or  third  degree  and  maternal  uncles  and  aunts  inherit. 
^as  stated  above),  aocoiding  to  circum-  Aik.  Dig. ;  Deloney  v.  Walker,  9  Por.  497. 
stances.  '  4.  First  cousins.  (After  the  A  mother  died,  leaving  issue  a  child,  after 
fourdi  degree,  the  English  or  canonical  which  her  father  died  intestate,  and  then 
mode  of  computation  is  ^opted.)  5.  Grand-  the  child  died.  Held,  the  father  inherited 
others  and  nndes  or  aunts.  6.  Great-  his  child's  portion  of  its  grandfather's  es- 
grandfathers,  great-uncles,  children  and  tate.  Fowler  v.  Trewhit,  10  Ala.  622.  A 
tfrandchildrrai  of  great-uncles;  children  of  grandfather  takes  before  an  uncle.  Phil- 
Srst  cousins,  and  grandchildren  of  broth-  ups  p.  Peteet,  35  Ala.  696. 

ers,  &C.    {Ad.  intestate  left  a  wife  and  no  A  father,  by  a  deed  made  in  Virginia, 

children,  but  grandchildren,  whose  fiathers  conveyed  certain  slaves  to  his  daughter  A, 

died  before  Ae  intestate.    Held,  they  took  and  her  husband,  during  their  lives,  and  at 

per  stirpet,     Odam  v.  Camthers,  6  Geo.  their  death  "  to  be  returned  and  delivered 

39. )    If  the  intestate  leave  a  widow,  and  to  the  right  heirs  of  said  A."    A  and  her 

child  or  children,  ther  draw  equal  shares  husband  removed  to  Alabama  and  died 

thereof,  unless  the  widow  claims  dower,  in  diere  without  leaving  children.  Held,  that 

which  case  she  takes  nothing  further  from  the  law  of  Alabama,  and  not  that  of  Vii^ 

the  real  estate.     The  lineid  descendants  ginia,  ascertained  who  were  the  heirs  of  A. 

of  deceased  children  stand  in  their  place.  Price  v.  Tally,  10  Ala.  946. 

If  there  is  a  widow  and  no  child,  or  repre-  A  statute,  giving  an  alien  woman  the 

fflutative  of  a  child,  the  widow  takes  ose  right  to  inherit  fnm  her  unde^  also  an 
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fl]ien,  in  the  same  manner  a8  if  he»  ber  Also,  Browne  v.  Tmkeirille,  2  Gall,  990, 

mother,  and  herself  were  citizens,  does  not  Chapman  v.  Chapman,  1  Monfl  399.p 

give  the  capadtf  of  inheritance  to  other  Jn  Missiasippi,  lands  descend  to  duldratt 

relatives,  who  are  also  aliens.    Congrega-  and  their  descendants ;  the  desoendants  of 

tional,  &c.  v.  Morris,  8  Ala.  182.  a  deceased  diQd  or  grandchild  taking  the 

In  Vir^nia,  for  want  of  issue,  the  father  share  of  thdr  parent  in  eanal  parts ;  then 

inherits,  exoeptiog  maternal  estates,  which  to  brothers  ana  sisters  and  their  descend- 

pass  to  the  mother.    In  default  of  the  fii-  ants,  the  descendants  of  one  deceased  tak- 

ther,  the  mother  and  brothers  and  sisters  ing  his  or  her  share ;  for  want  of  cliildrea 

share  equally.    Nephews  and  nieces  take,  or  descendants  (brothers,  &c., — not  eoL- 

in  exclusion  of  uncles  and  aunts.    Col-  pressed),  to  the  father;  then  to  the  mother; 

laterals  of  the  half-blood  take  half  por-  if  both  are  living;  to  both,  equally ;  then 

tions.     An  ancestral  estate  passes  ezdu-  to  the  next  of  kin.    There  is  no  repve- 

sivelj  to  the  blood  of  the  ancestor  till  they  sentation  among  collaterals,  except  with 

are  exhausted.  the  detoeiukuUt  of  brothers  and  sisters. 

(It  seems,  the  rule  sMnaJacU  UipUem  is  Kindred  of  the  whole  Uood  aie  preferred 

abolished.    1  Lomax,  594.  to  those  of  the  half-blood  m  the  mme  dt- 

Heirs  are  entitled  to  the  rents  and  profits  grte.    There  is  no  other  distinction.    For 

of  the  real  estate  descended,  until  deprived  want  of  chUdren  and  their  descendanta, 

thereof  by  a  decree  of  court.    Hobson  v.  the  widow  has  one  half  for  dower  (wfaetli- 

Tanoey,  2  Oratt  73.)  er  for  life,  au.  f).  If  there  aie  no  rdarions, 

By  the  Code  (p.  516),  real  estate  de-  not  b^ond  the  fourth  degre^a  wife  in* 

■eends  in  the  following  order :  To  children  herits.    MissL  Bev.  C.  41-2 ;  lb.  57,  452. 

and  their  desoendants ;  father,  mother,  and  See  Fatheree  v.  Fatheree,  Walk.  81 1 ;  Misb. 

brothers  and  sisters  and  descendants ;  then  L.  176,  187 ;  Whitoomb  v.  Beid,  81  Miss, 

to  be  divided  between  paternal  and  ma-  567;   Hulme  v.  Montgomeiy,  31  Miss, 

temal  kindred;  first,  to  the  grandfather,  105. 

grandmother,  uncles,  and  aunts  on  the  Nephews  of  the  whole  Uood  (all  broth- 
same  side,  and  descendants ;  ereat-grand-  ers  and  sisters  of  the  whole  blood  beiiv 
fiithers  or  father;  great-grandmothers  or  dead),  exclude  brothers  of  the  half-Uoo£ 
mother,  brothers  and  sisters  of  grand-  Scott  v.  Terry,  37  Miss.  65.) 
fethers,  grandmothers  and  their  descend-  In  Texas  (Sts.  1848;  Oldh.  &  W.  Dig. 
ants,  and  so  on  without  end.  If  no  pater-  99^,  where  one  dies  without  leaving  hns- 
nal  kindred,  then  to  the  maternal,  and  the  band  or  wife,  the  estate  descends  to  chil- 
reverse.  If  neither,  to  husband  or  wife,  if  dren  and  descendants ;  fether  and  mother 
any,  or,  if  dead,  his  or  her  kindred.  Col-  equally ;  if  only  father  or  mother,  sncfa 
laterals  of  the  half-blood  take  only  half  as  survivor  takes  one  half,  brothers  and  sis- 
much  as  those  of  the  whole.  If  ail  are  ters  the  other,  and  their  descendants,  if 
of  the  half-blood,  the  ascending  kindred  to  any ;  if  none,  then  the  whole  passes  to 
take  double  portions.  The  division  is  per  father  or  mother.  If  no  father  or  mother, 
C(n)(^,  where  all  are  of  the  same  degree,  to  brothers  and  sisters.  If  none,  one  moiety 
otnerwise  per  sttrpee.  It  is  no  bar  to  one  to  paternal,  the  other  moiety  to  maternal 
claiming  as  heir,  that  one  or  more,  through  kindred.  Grandfather  and  grandmother 
whom  ho  claims,  are  aliens.  The  estate  take  in  eoual  portions.  If  only  one  is  liv- 
of  a  minor,  derived  by  descent  fh>m  a  par-  ing,  the  snare  of  the  deceased  goes  to  his 
ent,  shall  pass  to  the  same  branch.  or  her  descendants,  if  any ;  S  none,  to 

(Three  negroes,  children  of  the  same  such  surviving  grandfether  or  ghmdmotb- 

mother,  were  oom  slaves,  and  the  mother  er.    Where  tneire  are  children  or  their  de- 

and  children  afterw^ids  emancipated.  One  scendants,  a  surviving  husband  or  wife 

of  the  three  died,  having  acquired  real  es-  shall  take  a  life  estate  in  one  third  of  the 

tate,  intestate  and  without  children ;  and  real  estate;  if  no  child,  &c.,  then  one  half 

the  mother  was  also  dead.   Held,  the  other  shall  vest  in  the  husband  or  wife  snrriving. 

two  took  the  estate  as  heirs  of  the  deceased  Persons  in  being  only  shall  inherit,  exc^ 

sister.   Hepburn  v.  Dundas,  13  Gratt  219.)  children  of  the  deceased.    The  hsdf-blood 

A  grandmother  is  postponed  to  an  aunt,  of  collaterals  take  half  as  much  as  the 

but  a  grand&ther  is  preferred  to  an  unde  whole  Uood.    See  Lee  v.  Smith,  18  Tes^ 

or  aunt.    In  defiftult  of  nearer  heirs,  the  141. 

estate  passes  to  great-grandfathers,  and,  in  In  Louisiana,  to  parents,  brothers,  itcS^ 

ddaidt  of  them,  to  great-grandmothers,  and  issue.   If  one  parent  is  dead,  brokers, 

the  brothers  and  sisiers  of  them  respect-  ftc.,  take  his  or  ner  share;  if  both,  the 

ivdy,  and  their  desoendants.     For  want  whole.    Brothers,  &c.,  of  the  same  mar- 

of  kindred,  to  husband  or  wife,  and  their  riage,  equally.    If  difoent,  the  patenial 

relations.  4  Kent, 892-8, 402-3-4-7.  (See,  and  maternal  lines,  the  eermain  brothers, 

for  a  complete  exposition  of  the  statutory  &c.,  taking  a  part  m  each.    Brothers,  &C., 

provisions,  Davis  v.  Howe,  6  Band.  355.  on  one  side  only  take  the  whole.     Tha 
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Mcendaiits  in  both  lines,  per  camta.  Col-  (Thifl  provision  does  not  apply  to  an  e«- 
lateral  relations,  ner  eapUa,  There  shall  tate  which  came  to  the  deceased  child  from 
be  no  representation,  except  in  the  direct  its  maternal  grandfather.  Turner  v.  Pat- 
descending  line,  and  in  favor  of  the  issae  terson,  5  Dana,  297.  See  Gill  o.  Logan, 
of  brothers  and  sisters.    In  case  of  repr^  11  B.  Mon.  231.) 

Mutation,  die  heirs  take  per  eUrpes,   If  one  In  Tennessee,  land  descends  to  children 

root  has  produced  sev<nral  branches,  the  and  their  representatives.    To  a  parent 

subdivision    is   made  by  roots   in  each  If  acquired  by  the  deceased  and*  no  chil- 

branch,  and  the  members  of  the  branch,  dren,  &c.,  to  brothers,  &c,  though  of  half* 

per  oapUa,    La.  Civ.  C.  art  882.  blood,  or  bom  after  his  death,  and  their 

In  Aentttcky,  lands  descend  to  children  representativeB.  To  fiither  and  mother.  If 
or  their  descendants ;  then  to  the  father;  drad,  to  their  heirs  in  equal  degree,  or  rt^ 
then  to  the  mother,  and  brothers  and  sis-  resentatives ;  if  not  in  equal  degree,  to  the 
ters,  and  their  descendants.  Failing  these  nearest  heirs  or  their  representatives.  In 
relations,  the  estate  i»  divided  into  two  case  of  ancestral  estates,  to  brothers,  Ac, 
moieties,  one  moiety  passing  to  the  pater-  on  the  part  of  the  ancestor.  To  the  «0f 
nal  kindred,  the  oUier  moiety  paasins  to  the  oestralparent  To  the  heirs  of  such  paiw 
maternal  kindred.  1.  To  me  granSieUher;  ent  llio  same  rules  anpl^  to  lineal  de- 
ft. Grandmother,  undes,  and  aunts  on  the  aoendants  beyond  grandchildren,  and  to 
same  side,  and  their  descendants;  Great-  collaterals  beyond  children  of  brothers,  &c. 
grandfathers,  or  ne  of  them,  if  but  one ;  If  no  heirs,  to  husband  or  wifo.  A  child 
4.  Great'grandmothers  or  mother,  and  of  color  cannot  inherit  the  estate  of  its 
brothers  and  sisters  of  grandfathers  and  mother's  husband,  unless  he  or  she  wai 
grandmothers,  and  their  descendants  —  colored.  Tenn.  Code,  476. 
always  passing  to  the  nearest  lineal  male  (Real  estate  inherited  from  a  father,  then 
ancestors,  and,  for  want  of  them,  to  lineal  being  no  issue,  brother,  nor  sister,  nor  any 
female  ancestors  in  the  same  degree,  and  issue  of  such^  nor  father  nor  mother,  su^ 
their  descendants.  For  want  of  paternal  viving,  vests  m  the  right  heirs  of  the  fiither. 
kindred,  the  estate  descends  to  tiie  mater-  Beaumont  v.  Irwin,  8  Sneed,  291.) 
nal,  and  vice  verwa.  For  want  of  kindred.  If  any  brother  or  sister  have  died  in  the 
the  wife  or  husband,  or  their  kindred  in-  life  of  the  intestate,  leaving  issue,  such 
herit  In  the  ascending  and  collateral  issue  shall  represent  their  deceased  parent, 
lines,  the  half-blood  take*  half  shans.  If  (Under  this  clause,  it  has  been  held,  the  in- 
there  are  no  whole  blood  relations,  the  testate  having  left,  as  her  heirs,  the  diild 
half-blood  take  whole  shares,  but  tucend-  of  one  decea^d  sister,  and  four  children 
oniM  double  portions.  of  another  deceased  sister,  that  the  parties 

(The  mother  and  brothers  and  sisters  took  per  etirpes  and  not  per  capita,  not- 

of  the  full  blood  are  entitled  to  fuU  shares,  withstanding  th^  were  all  equidiy  neaet  of 

and  the  half-brothers  and  half-sisters  to  itut  to  the  intestate.    Lewis  v.  Claibome, 

half  shares.    Petty  o.  Malier,  15  B.  Mon.  5  Yei^.  369. 

591.  Where  a  mother  purchased  land,  taking 

A  mother  has  twice  the  share  of  a  broth-  the  conveyance  to  nerself  for  llie,  then  to 

er  of  the  half-blood.     Milner  v,  Calvert,  her  child ;  upon  the  death  of  such  child, 

1  Met  (Ky.)  472.                                '  held,  this  was  an  estate  derived  Jrom  the 

Real  estate,  devised  by  the  fadier  to  his  mother  and  passed  to  her ;  thus  giving  her 

in&nt  child,  passes  upon  the  death  of  sudi  the  fee-simple.     Haywood  p.   Moore,  2 

infant,  unmarried,  leaving  neither  brother  Humph.  584.) 

nor  sister  by  the  same  father,  to  the  in-  In  Ohio,  anceetral  property  is  that  which 

font's  undes  and  aunts  by  the  Other's  came  from  an  ancestor  in  consideration  of 

side ;  but  real  estate,  which  descended  to  blood,  bj  descent,  devise,  or  gift,  and  for 

such  infant  from  a  brother,  passes  to  the  no  pecuniary  equivalent     ^r  want  of 

mother,  and  to  half-brothers  and  sisters  of  children,  property  descends  to  husband  or 

the  infant,  by  the  same  mother.    Driskdl  wife  for  life,  brothers  and  sisters  and  their 

V.  Hanks,  18  B.  Mon.  855.)  issue — the  ancestral  to  the  whole  and  half- 

Where  one  dies  an  infent,  widiout  issue,  blood  equally,  if  of  the  blood  of  the  in^ 

if  the  estate  came  from  his  father,  it  shall  testate's  ancestor  —  the  non-ances^,  to 

not  descend  to  the  mother,  if  the  intestate  brothers  and  sisters,  and  their  issue,  of  the 

leave  a  brother  or  sister,  or  a  brother  or  whole  blood,  if  anv ;  if  none,  to  those  of 

sister  of  the  father,  or  a  lineal  descendant  the  half-blood.     Property  next  descends, 

of  either  of  them ;  with  a  saving  of  dower,  if  ancestral,  to  the  ancestor  from  wlrom  it 

8o  vice  verta  as  to  the  father,  ir  the  estate  came ;  then  to  his  brothers  and  sisters  and 

came  from  the  mother ;  with  a  saving  of  their  issue,  brothers  and  sisters  of  the  half- 

curte^.    1  Ky.  Rev.  L .  560-1-2 ;  Shelby  blood  of  the  intestate,  and  the  next  of  kin 

V,  Shdby,  1  B.  Mon.  270 ;   1  Rev.  Sts.  of  the  intestate,  if  of  the  blood  of  the  an- 

419.  cestor.  Non-ancestral  passes  to  the  father, 
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mother,  or  next  of  kin.    The  mle  of  rep-  husband  inherits  one  half  her  estates  lUin. 

resentation  applies  only  to  lineal  descena-  Ber.  L.  6S5 ;  Comp.  Sts.  1199 ;  St.  1841<> 

ants,  and  the  orothers  and  sLsters  of  the  43,  319. 

intestate,  or  the  ancestor.  (St.  1831  pro-  In  Missouri,  property  descends:  1.  To 
vides,  that  where,  of  certain  ennmeratod  children  or  their  descendants ;  2.  Father, 
classes,  the  heirs  are  aU  of  the  same  desree  mother,  brothers  and  sisters,  and  descend- 
of  consan^nity,  the  distribution  shaU  be  ants;  if  none,  to  husband  or  wife;  3. 
;)er  capUa;  where  of  different  degrees  it  Grandfiither,  grandmother,  nndes,  and 
shall  be  oer  capita  as  to  those  in  the  nearest  aunts,  and  descendants ;  4,  Great-grmd- 
degree  fiving,  and  to  the  issue  of  those  Others  and  mothers,  and  Inothers  and  sis- 
d^  ver  ttirpei  in  place  of  the  deceased,  ters  of  grandfathers  and  mothers^  and  de- 
St  March  14, 1853,  extends  this  rule  to  soendants — passing  to  the  nearest  lineal 
all  heirs.  Each  nephew  or  niece  takes  ancestors  and  their  children,  and  their  de- 
one  share,  and  the  issue  of  each  nephew  soenduits.  The  limitation  is  always  "  in 
deceased,  the  parent's  share.  Ewers  p,  equal  parts."  V  there  are  no  kindred,  the 
Follin,  9  Ohio  (N.  S.),  327.)  For  want  of  kindred  of  husband  or  wife.  Of  the  as- 
kindred,  the  property  goes  first  to  the  bus-  oending  and  collateral  kindred,  the  hatf- 
band  or  wife,  tnen  to  the  State.  Ohib  blood  take  only  half  of  a  share;  if  none 
Bey.  Sts.  ch.  36;  Walk.  332,  334,  33^,  other,  a  whole  shaiei  Ascendants  take 
336,  337.    See  6  Ohio  R.  122.  double  portions.    Mis.  Ber.  Sts.  659 ;  B»> 

By  statute  of  1853  (p.  490),  land  com-  venscroft  v.  Shelby,  1  Mis.  694 ;  Misso.  Sc 

ing  oy  descent  or  the  gift  of  an  ancestor  222,  223.    See  MlcB^olds  v.  Gentry,  14 

descends  to  children ;  then  to  the  fiunfly  Mis.  495. 

of  such  ancestor,  the  whole  and  half-blood  In  Indiana,  lands  desonid  to  children 
e<^ually.  If  the  ancestor  is  dead,  to  his  and  their  descendants ;  then  one  half  to 
wife  or  her  husband  for  life.  (There  may  the  fiftther  and  mother,  the  other  to  broth- 
be  other  slight  modifications  of  the  mle  ers  and  aistera  or  their  descendants.  If  no 
stated  aboye.)  fiither  or  mother,  to  the  brothecB,  &c ;  if 

L.  died  seised  of  lands,  leaying  his  wid-  no  brothers,  &c,  or  their  descendants,  to 
ow,  C,  and  their  only  child,  M.,  to  whom  the  fiither  and  mother  or  sunriyor.  Then, 
the  lands  descended.  M.  died  seised  in  a  paternal  estate,  to  the  paternal  grand- 
lands,  without  issue,  and  without  brother  fiimer,  Ac,  or  the  surriycv;  nndes,  ftc., 
or  sister,  and  on  her  death  the  lands  de-  and  their  issue ;  next  xd  kin  (paternal) ; 
scended  to  her  Other's  next  of  kin ;  snbse-  maternal  kindred.  The  same  with  mater- 
quently  her  mother  C.  married  again,  and  nal  estates.  Non-ancestral,  to  all  kindred. 
had  a  son,  J.,  the  plain tiiT,  who  seeks  to  Non-ancestral,  to  the  half-blood  equallr; 
recoyer  the  lands  as  ^alf-brother  and  heir  ancestral,  to  Uie  whole  blood,  if  any.  An 
of  M.  Held,  the  common  law  doctrine  of  estate  by  gift  or  oonyeyanoe  for  love,  Ac, 
shifting  inheritances  is  not  here  in  force ;  if  no  issue,  to  the  donor,  saying  the  righto 
that,  under  the  act  of  the  14th  of  March,  of  wift  or  husband ;  with  a  lien  for  im- 
1853,  the  inheritance  yested  in  the  father's  TOoyements.  To  the  State  for  schools, 
next  of  kin,  did  not  shift  on  the  birth  of  One  third  to  a  husband.  If  only  one  child, 
J.,  and  that  J.  was  not  eiititled  to  recoyer  the  widow  and  child  take  eaually.  In 
the  lands.  Drake  i;.  Bogers,  13  Ohio  (N.  case  of  husband  or  wife,  ana  &tber  or 
S.),  21.  mother,  three  fourths  to  the  former;  or 

In  Illinois,  property  descends,  first,  to  the  whole,  if  not  over  $1000.  If  no  child 
children  and  tneir  descendants ;  if  none,  or  parent,  to  husband  or  wifo.  1  Ind. 
and  no  widow,  to  parents,  brothers,  and  Bey.  Ste.  1852,  dL  27 ;  Bey.  Sts.  286 ; 
sisters,  and  their  descendants,  each  parent  Shaw  o.  Breese,  12  Ind.  392 ;  M'Makxn  v. 
taking  a  child's  share ;  or,  if  one  be  dead,  Michads,  23  Ind.  202. 
the  suryiyor  a  double  share.  (It  has  been  The  intestate  left  A,  his  widow,  and  B 
hdd,  that,  agreeably  to  the  computation  and  0,  daughters.  B  died  first,  then  A, 
of  the  dvil  hiw,  the  mo&er  will  take  in  and  finally  C,  all  intestate,  leaving,  as  nest 
preference  to  brothers  and  sisters.  Hays  of  kin,  undes  and  aunts  on  bom  the  pa- 
V.  Thomas,  Bre.  136.)  If  no  parents,  to  temal  and  maternal  side.  Hdd,  that,  do* 
the  brothers  and  sisters  of  the  intestate,  fore  the  statute  rvulating  descents,  the 
and  their  desoendants ;  if  no  children,  or  inheritance  would  iiaye  nllen  upon  the 
their  desoendants,  one  half  to  the  widow  paternal  line  first,  since  the  wifo  took  only 
in  fee.  If  there  are  none  of  the  aboye-  a  life  estate,  and  that,  although  by  thestat- 
named  relatiyes,  and  no  widow,  then  to  ute  she  now  takes  as  hrir,  yet  the  paternal 
the  next  of  kin,  by  the  dyil  law.  No  rep-  line  should  still  take  first  Johnson  v. 
resentation  is  allowed  beyond  brothen  Lybrook,  16  Ind.  473. 
and  sisters,  and  no  distinction  between  the  Brokers  and  sisters  of  the  half-blood  in- 
whole  and  half-blood.  If  a  wifo  dies,  leay-  herited,  under  the  act  of  1818,  as  in  1831, 
ing  no  duld  or  descendant  of  a  child,  the  the  estate  of  a  deceased  brother,  equity 
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with  broken  and  sisters  of  the  whole  of  those  deceased ;  or,  if  all  are  dead,  to 

blood.     Moore  v.  Abemathy,  7  Blackf.  their  heirs.  Children  of  half-blood,  oquollj. 

442.  Kan.  L.  1862,  ch.  80. 

A's  daughter  married  B,  and  died,  leav-  In  Minnesota,  the  law  of  descent  is  as 

in^  a  daoghter,  and  only  child,  who  lived  in  Michigan  and  Wisconsin.    Min.  Sts. 

to  inherit  land  from  A,  upon  the  latter's  dy-  41 1 . 

ing  intestate,  and  died  nnmarried  and  in-  The  law  of  Oregon  closely  follows  Mas- 
testate,  in  her  fiufaer's  lifetime.  Held,  that,  sachnsetts.  Ore.  ots.  379. 
b^  the  Rer.  Sts.  of  1831,  B  took  as  heir  to  In  Arkansas  (Ark.  Rev.  St.  328-9-30), 
his  daughter  in  preference  to  the  brothers  lands  descend  to  the  father,  brothers  and 
and  sisters  of  her  mother.  Case  v.  Wild-  sisters,  grandfather,  grandmother,  ancles, 
ridge,  4  Ind.  51.  aunts,  and  descendants,  in  equal  shared 

Under  1  Bey.  Sts.  p.  248,  a  second  wife,  without  end  ;  nassing  to  the  nearest  luneal 
without  issue,  upon  the  death  of  the  hu»-  ancestor,  and  nis  or  her  children  and  de- 
band,  18  entitled  only  to  a  life  estate  in  one  scendants,  equally.  If  no  relations,  the 
third  of  his  lands,  as  against  children  by  a  husband  or  wife  inherits.  The  right  of 
former  wife.  Martindale  v,  Martindale,  repretentation  seems  to  be  ind^nitely  ex- 
10  Ind.  566.  tended.    If  there  are  no  dexendanUj  and 

An  intestate  left  a  widow,  father,  and  the  estate  came  from  the  father,  it  passes 
mother,  and  $334.50  of  personalty,  and  to  him  and  his  heirs ;  if  from  the  mother, 
land  valued  at  S1800,  conveyed  to  mm  by  to  her  and  her  heirs.  If  newly  acquired 
his  father  in  consideration  of  natural  love,  by  the  intestate,  to  the  father  for  life,  then 
&c  Two  thirds  of  the  real  estate  was  sold  to  collateral  kindred,  as  above  stated ;  if 
to  pay  debts.  Held,  the  case  fell  within  1  no  father,  to  the  mother  for  life,  tiien  to 
Bev.  Sts.  p.  249,  sect.  7,  and  the  father  the  collateral  heirs.  If  no  father  or  moth- 
was  entatled  to  the  reversion  of  the  lanc^  er,  to  brothers,  ftc,  and  their  descendants 
subject  to  the  widow's  rights  to  one  third ;  from  the  fkther,  then  from  the  mother,  in 
also,  that  the  surplus  fiom  the  sale  of  the  case  there  are  no  near  kindred.  The  hal^ 
real  estate,  after  payment  of  debts,  be>  blood  inherit,  as  also  their  descendants, 
longed  to  the  fiither,  the  widow  having  re-  unless  the  estate  is  ancestral.  If  so,  none 
odved  the  unsold  one  third.  Mitchell  v,  inherit  but  those  of  the  ancestor's  blood. 
Parkhnrst,  17  Ind.  146.  The  common  law  prevails,  except  so  £bi 

In  this  State,  the  doctrine  of  shifting  as  hereby  modified. 

descents  has  never  prevailed.    A  child  in  (An  estate  acquired  b^  devise  was  de- 

venire  aa  mhe  is  considered  as  m  ewe  for  vised  to  a  daughter  for  life,  remainder  to 

the  purpose  of  inheriting;  but  when  tiie  her  issue.    Held,  i^ter  her  death,  the  issue 

descent  is  cast  and  the  estate  vested  in  him  took  an  anoesdral  estate,  which  upon  his 

who  is  heir  at  the  ancestor's  death,  the  es-  death  without  issue  went  to  ^e  blood  of 

tate  cannot  be  divested  by  the  subsequent  the  last  purchasing  ancestor  in  the  line  of 

birth  of  nearer  heirs.  the  transmitting  relative.    West  i;.  Wil- 

In  1835,  A  died  intestate,  leavi^  real  liams,  15  Ark.  682.) 

estate  and  a  widow  and  a  child,  B.    In  In  Michigan,  where  one  dies  aole  and  a 

1836,  B  died  intestate,  leaving  no  issue,  minor,  his  broUiers  and  iheir  representa- 

A's  fiither  married  twice,  having  issue  C  tives,  otherwise  they  take  with  the  mother, 

and  D  by  his  first  marriaee,  and  A  only  Mich.  L.  64-^.    (The  statute  is  said  to  be 

bjr  the  second.   By  a  second  marriage,  the  the  same  as  in  Wisconsin.    2  Washb.  B. 

widow  of  A's  fiimer  had  issue  £  and  F.  P.  421J^ 

C,  D,  £,  and  F  survived  B,  after  whose  la  msconsin,  real  estate  descends  to 

death  her  mother  married  again  and  had  children  in  equal  shares,  or  their  issue  by 

issue.    Held,  that,  on  B's  death,  her  lands  right  of  representation.     If  no  child,  to 

descended  to  C,  D,  £,  and  F,  who  were  all  lineal  descendants,  per  eapiia,  where  tb^ 

equally  rdated  to  B;  that,  none  of  the  are  of  the  same  degree,  odierwise  per 

issue  of  B's  mother  by  second  marriage  eUrpee.    If  no  issue,  then  to  the  widow  fiir 

beine  in  ventre  ea  mere  at  the  time  of  life,  and  the  father  afterwards ;  if  no  wid- 

B's  death,  they  could  not  take  the  estate  ow,  to  the  &ther ;  then  to~  brothers  and 

firom  C,  D,  E,  and  F.    Cox  v,  Matthews,  sisters,  and  mother ;  then  to  the  next  of 

17  Ind.  367.)  kin  claiming  through  the  nearest  ancestor. 

In  Kansas,  children,  ftc  The  wife.  Where  a  minor  dies  unmarried,  leaving  es- 
The  fiither.  If  dead,  in  the  same  way  as  tf  tate  inherited  from  his  parent,  it  eoes  to 
he  had  survived  the  intestate  and  cued  in  children  of  the  same  parent,  or  to  me  par- 
possession,  and  so  on  through  each  ascend-  ent  or  issue  of  the  same  parent  The 
mg  ancestor  and  issue,  unless  heirs  are  widow  takes  all,  if  there  are  no  kindred, 
sooner  found.  If  no  heirs  in  the  male  line.  If  no  widow  or  kindred,  tiie  8tate>  for 
to  the  mother  and  her  heirs.  To  the  wife  or  schools.  The  dvil  law  prevails.  The 
her  heirs,  or  to  a  snrvivingwifB  and,tbeh«izB  half-blood  inherit,  except  ancestral  estates 


S44  4MERICAN  LAW  OF  REAL  PBOPEBTT. 

§  31.  Chancellor  Kent  says,  that,  universally,  in  this  conntiy,  a 
ponthumous  child  inherits  as  if  bom  in  the  parent's  life.^  (a) 

§  82.  It  is  the  English  doctrine,  that  a  posthumous  child,  claim- 
ing 09  heir^  is  not  entitled  to  the  intermediate  profits*    It  has  been 

seen  (Vol.  I.,  JRemainder)  that  the  rule  is  different,  where  he 
claims  by  remainder.  In  New  York,  a  posthumous  heir  u  also 
entitled  to  the  profits.^ 

§  83.  By  the  English  statute  of  distribution  (22and  23Chas.  IIO> 
it  is  provided,  in  general,  that,  where  a  child  is  advanced  by  the 

1  4  Kent,  412.  *  4  Kent,  888-9 ;  1  N.  T.  Be7. 8t  754. 

Wis.  Rer.  Sts.  888;  lb.  1858,  554;  Mo-  the  child's  share  passed  to  the  aarnring 

Cracken  v,  Boffers,  6  W\%,  278.  child.    lb. 

In  Iowa,  real  estate  goes  to  children  and  An  estate  Tests  immediately  in  rendent 

their  issue  by  representation.    Then  one  heirs,  alien  or  not,  and  is  not  divested  in 

half  to  the  parents,  half  to  the  wife ;  if  favor  of  alien  heiH  who  afterwards  eome 

none,  all  to  the  parents,  or  to  the  survivor,  to  reside  within  the  State.    Farrell  v.  Bn- 

To  the  heirs  of  a  parent.    A  mother  takes  right,  12  Cal.  450. 

for  life,  remainder  to  the  children  of  her  (a)  8o  a  cfepue  to  chfldren  gives  sndli 

body  by  her  deceased  husband,  the  fiither.  child  an  equal  share.    Pettway  p.  Powell, 

The  heirs  of  father  and  mother.     Iowa  2  Dev.  ft  B.  812. 

Code,  ch.  88 ;  Rev.  Bevis.,  ss.  2486-*2498.  In  Ohio,  Wisconsin,  Minnesota,  llGs- 

In  California,  where  a  husband  or  wife  souri,  Illinois,  Massachusetts,  Vennont, 
leaves  one  child  or  its  issue,  the  estate  de-  Alabama,  New  Hampshire,  Indiana,  Ar- 
scends  equally  to  such  child,  &c.,  and  the  kansas,  Virginia,  Manrland,  North  Caro- 
surrivin^  wife  or  husband.  If  there  are  Una,  Texas,  and  New  Jersey,  it  is  expicasK 
more  children  than  one,  die  husband  or  provided,  that  posthumous  children  shsA 
w^  td^es  one  third ;'  the  children  or  grand-  inherit  like  others.  So  in  Tennessee,  un- 
diildnai,  by  representation,  two  thirds.  If  less  either  provided  fbr  or  disinherited,  and 
no  duld,  then  to  husband  or  wife  and  not  merely  omitted  in  the  will.  In  Mis- 
father  equally ;  if  no  husband  or  wife,  to  souri,  Rhode  Island,  and  Kentucky,  the 
the  fether  alone;  if  no  father,  to  brothers  same  principle  is  recognized  by  the  pio- 
and  sisters  and  nephews  and  nieces,  by  rep-  vision  that  no  person,  except  children,  niall 
resentation.  A  mother  takes  equally  wim  inherit,  unless  in  being,  and  capable  of  in- 
brothers  and  sisters.  If  no  brodiers,  &c.,  heritine  at  the  death  of  the  intestate.  In 
to  the  mother,  excluding  the  issue  of  de-  Penns^vania  and  New  York,  deKendoHis 
ceased  brothers,  &c.  If  a  husband  or  wife,  and  r^atives,  batten  before  and  bom  af- 
and  no'fether,  mother,  brother,  or  sister,  ter  the  intestate^  death,  inherit  like  othem 
the  huaband  or  wife  tidces  all.  Then  the  (Whether  the  word  reiatwes  applies  to  a^ 
next  of  Idn,  preferring  those  claiming  but  children,  oh.)  Walk.  388;  IN.  J.  ll 
through  the  nearest  ancestor.  Where  a  392-8,  808 ;  Illin.  Rev.  L.  627;  Bfissa  St 
minor  dies,  unmarried,  who  inherited  firom  228  ;  Mass.  Rev.  St  415 ;  Aik.  Dig.  449; 
a  parent,  such  inheritance  goes  to  children  N.  H.  L.  855 ;  R.  I.  L.  228 ;  1  Kv.  Rev. 
in  the  same  line,  if  any;  otherwise,  to  other  L.  561 ;  Parke  &  J.  287 ;  1  N.  T.  Rev.  St 
childreiL  The  civil  law  d^^rees  are  adopt-  754 ;  Ind.  Rev.  St.  286 ;  1  Lom.  Dig.  600- 
ed.  The  half-blood  share  equally,  except  1 ;  Ten.  St.  1886, 250 ;  Ark.  Rev.  St.  .928; 
ancestral  estates.  California  Ccinp.  Sts.  Morrow  v.  Scott,  7  Geo.  585.  See  17  Ind. 
186;  Wood,  428.  867. 

The  seventh  danse  of  the  statute  of  de-  In  Delaware  **  an  infent  in  the  mother's 

•cents,  &e.,  is  not  contradictoiy  of,  but  womb  is  regarded  as  a  living  child ; "  and 

Bunply  provides  a  specific  exception  to,  the  shall  take  by  any  mode  of  transmission, 

second.    DeCaatro  v.  Barry,  18  Cal.  96.  if  bora  alive ;  if  not,  the  effect  is  the  same, 

A  wife  died,  leaving  a  husband  and  two  in  tUl  respects,  as  if  it  never  existed.  DdiL 

children,  of  whom  one  died  soon  after,  at  St  814-15. 

the  age  of  tibree  years.   Held,  the  case  was  And  the  principles  contained  in  tidi 

ffovemed  by  the  seventh  clause ;  that  te  provision  are  thus  distincfly  laid  down  hi 

Insbaad.laok  one  thiidy  bat  the  whole  of  «  kte  oase  in  New  York. 
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|>arent  in  his  lifetime,  that  is,  where  he  receives  from  the  parent 
any  considerable  gift  or  allowance,  (a)  this  amount  shall  be  taken 
for  or  dedacted  from  his  share  in  the  inheritance.  This  pronsion 
has  been  snbstantially  reenacted  in  all  or  most  of  the  United  States, 
with  slight  local  modifications.  In  many  of  the  States,  a  child  has 
the  privilege  of  throwing  into  the  common  stock  the  property  he 
has  received,  and  thereby  entitling  himself  to  an  equal  share  of  the 
inheritance.  This  is  called  **  bringing  into  hotch-pot**  The  prin- 
ciple of  advancement  is  generally  confined  to  lineal  descendants. 
It  depends  upon  the  joint  consideration  of  the  parent's  intention, 
and  an  equal  provision  for  the  children.^  (() 

1  4  Kent,  417-18;  Barber  v.  Taylor.  9  (Va.)  26.  An  adrancemeat  cannot  change 
Dana,  84 ;  Sherwood  o.  Wooster,  1 1  Pai^c,  the  mle  of  descent  Cannon  v.  NoweU, 
441.    See  Chancellor  u.Aflhbj,  2  P.  &H.    6  Jones,  486. 

An  nnbom  child,  after  conception,  is  dren  and  grandchildren ;  also  in  Yermontr 

considered  to  be  so  fiir  in  tMm  as  to  take  an  Michigan,  Wisconsin,  Minnesota,  Oregon, 

estate,  if  afterwards  bom,  or  to  effect  any  and  California.     See  Sts.  of  tlM  several 

other  purpose  beneficial  to  him.    But,  if  States ;  also,  17  Mass'  S56 ;  Quarles  o. 

bom  dead,  or  so  early  after  conception  as  Quarles,  4,  680 ;   Kenney  v.  Tucker,  8, 

to  be  presumed  incapable  of  living,  other  143 ;  Whitman  v.  Hapgfood,  10, 437 ;  Soott 

parties  cannot  claim  through  such  child,  v.  Scott,  1,  627. 

If  bom  within  six  months  from  conoep-  A  debt  due  from  the  heir  to  the  intestate 

tion,  such  incapacity  will  be  presumed,  is  not  an  advancement.    Nor «  charge  in 

Marsdlis  o.  Thalhimer,  2  Paige,  55.  the  form  of  a  book  debt. 

(a)  "  Whenever  a  sum  is  paid  for  a  par-  No  interest  is  chaxseable  on  an  advance- 

ticular  purpose,  which  is  thought  good  ment.    Proctor  v.  Newhall,  17  Mass.  81 ; 

and  right  b^  the  father,  and  whioi  the  son  Ashley,  &c.,  4  Pick.  21 ;  Osgood  v.  Breed, 

himseu  desires,  if  it  be  money  which  is  17  Mass.  356;  Nelson  v.  Wyan,  21  Mis.  347. 

drawn  out  in  considerable  amount,  and  It  was  formerly  held,  thBt  the  statutory 

not  a  small  sum,  it  must  be  treated  as  an  formalities  prescribed  for  an  advancement 

advance.    The  payment  of  the  money  is  were  not  enumerated  for  the  purpose  of 

the  important  thing — the  court  does  not  exclu(&ng  others,  but  only  to  substantiate 

look  to  the  application."    Per  Sir  Page  certain  evidence  which  might  otherwise  be 

Wood,  V.  C.    Boyd  v,  Boyd,  Law  Rep.  doubtful ;  and  that  an  advancement  might 

(£ng.)Eq.,  Oc^ber,  1867,p.307.   (A  case  be  proved,  even  by  parol.    But  this  cbc- 

of  premium  paid  for  articles  to  a  profes-  trine   has   been   overruled.     Quarles  v. 

aion,  which  was  relinquished.)  Quarles,  4  Mass.  680 ;  Osgood  v  Breed, 

(6)  In  Massachusetts  (so  in  Tennessee;  17,  356 ;  BuUard  9.  Bullard,  5  Pick.  527 ; 

Tenn.  St.  1839-40,  83),  an  advancement  Ashley,  4,  21 ;  Bulkeley  o.  Noble,  2,  337  ; 

in  real  estate  is  treated  as  part  of  the  real  Barton,  &c  v,  Rioe^  22  Pick.  508. 

estate  to  be  divided.    So  with  personal ;  (In  Pennsylvania,  the  declarations  of  the 

and  if,  in  either  case,  it  exceeds  the  share  parent  at  the  time  of  tiie  supposed  ad- 

of  real  or  personal  estate   respectively,  vancement,  or  the  admissions  of  the  child, 

which  the  partv  should  have  inherited,  he  then  or  afiorwards,  are  evidence.    Daniel 

is  not  required  to  refund,  but  receives  so  King,  &c.,  6  Whart  370.^ 

much  less  from  the  other  part  of  the  e»-  In  New  Hampshire,  an  advancement 

tate,  as  to  equalize  his  share.    A  gift  or  consists  in  a  deed  of  lands,  expressed  to 

grant  is  an  advancement,  if  so  expressed,  be  for  love  or  afiection,  or  acknowledged 

or  charged  by  the  intestate,  or  acknowl-  in  writing  by  the  heir  as  an  advancement ; 

ed^ed  by  the  heir,  as  such,  in  writing ;  or  in  personal  estate,  thus  acknowledged, 

wmch  declarations  are  also  conclusive  as  or  charged  in  writing,  or  a  memorandum 

to  the  value.    The  issue  of  a  deceased  made  of  it  by  tihe  intestate  or  his  order,  or 

child  are  boond  by  an  advancement  to  delivered  expressly  as  an  advancement  be- 

him.    The  same  jproviaions  are  adopted,  fore  two  witnesses,  requested  to  notice  it 

■ibstaiitiaUy,  in  Haine,  applying  to  chil-  The  adyanoemiant  may  be  allowed  in  di- 
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vision  of  either  real  or  personal  estate.    It  advancement  to  a  son  deceased  before  tba 

is  made  to  an  heir,  or  any  one  through  testator,  was  expressed  in  a  deed  after< 

whom  he  claims.     N.  H.  Rev.  St.  S31 ;  wards  discovereu  to  be  sold  to  the  son  for 

Comp.  Sts.  ch.  176.  one  thousand  dollars ;  this  is  not  sufficient^ 

lu  Rhode  Island,  advancement  consists  as  against  the  denial  in  the  answer,  the 
in  a  deed  of  gift,  or  the  delivery  of  per-  testimony  of  an  admission  by  the  son  of  b 
sonal  estate,  to  a  child  or  grandckild ;  the  gift  of  the  land,  and  that  for  many  years,  it 
latter  either  chareed,  or  a  memorandum  was  so  understood,  and  statements  of  mem- 
made  of  it  by  the  mtestate  or  his  order,  or  bers  of  the  family  that  such  a  gift  had  been 
delivered  expressly  for  the  purpose  before  made,  to  set  aside  the  decree  of  the  pro- 
two  witnesses,  called  upon  to  notice  it.  bate  court  Pate  v»  Johnson,  15  Ark.  275. 
B.  L  L.  226 ;  lb.  1826,  636.  The  law  of  Ohio  regulating  desce&ta 

In  Connecticut,  an  advancement  is  to  and  the  distxibntion  of  persomd  eatatoa 

be  deducted  from  the  share  of  a  child,  provides  for  advancements  as  to  real,  but 

Conn.  St.  204.    When  a  devise  is  avoided  not  as  to  personal,  estates.     Putnam  n. 

for  informal  execution  of  the  will,  if  the  Putnam,  18  Ohio,  347. 

same  will  contains  a  valid  legacy  to  an  Where  a  father  purchases  and  pays  for 

heir,  this  is  an  advancement    lb.  211-12.  land,  and  directs  the  conveyance  to  be 

(See  Porter  o.  Collins,  7  Conn.  1 ;  Clark  made  to  one  of  his  children,  the  presump- 

o.  Warner,  6  Conn.  355.)  tion  of  law  is,  that  it  is  intended  as  an  ed- 

The  right  to  chaige,  as  an  advance*  vancement ;  but  diis  presumption  may  be 

ment,  property  conveyed  by  a  father  to  his  rebutted  by  proof.     Tremper  v.  Barton,, 

^n,  must  exist  at  the  time  of  the  convey-  18  Ohio,  418.) 

ance.    Sherwood  v.  Smith,  23  Conn.  516.  Evexy  gift  by  a  parent  to  a  descendant^ 

Where  he  afterwud  converts  it  into  an  by  virtue  of  a  benefidai  power,  or  ]K>w^Br 

absolute  gift,  he  cannot  again  convert  it  in  trust,  with  a  right  or  selection,  is  an 

into  an  i^vancement,  witlraut  the  knowl-  advancement  1 N.  X.Bev.  St  754;  Walk, 

edge  or  consent  of  his  son.    lb.  334 ;  4  Kent,  417-18 ;  2  N.  T.  Bev.  St 

Sfor  by  a  mere  chaige,  without  the  traaa-  97.    (See  Hawley  o.  James,  5  Paige,  318. 

fer  of  property  at  the  time.    lb.  Ark.  Rev.  Sts.  330.) 

In  Vermont,  an  advancement  is  either  Advancements  in  real  estate  are  to  be 

expressed  as  such,  or  made  for  love,  &&,  chaiged  on  the  shares  of  real  estate  to  the 

or  chaiged  or  acknowledged  in  writing,  heirs ;  advancements  of  personal^,  on  the 

or,  if  personal  estate,  delivered  before  two  shares  of  personalty,  to  the  distiributees. 

witnesses.    A  similar  provision  in  Michi-  Terry  o.  Dayton,  31  Barb.  519. 

gan.    Verm.  Bev.  St  293 ;  Mich.  L.  66.  In  New  Jersey  and  Delaware,  an  ad- 

In   New  York,  advancement  may  be  vancement  consists  in  lands,  tenements 

made  to  a  child,  and  it  shall  also  bar  the  and  hereditaments,  pireii  or  adoanctd  to 

descendants  of  such  child.     The  oo/tte  is  the  issue  of  the  intestate,  in  New  Jersey^ 

fixed  by  the  acknowledgment  of  the  child,  or,  in  Delaware,  purchased  and  paid  for  by 

if  any ;  if  not,  it  is  estimated  as  at  the  the  intestate. 

tame  of  making  the  advancement    So  in  CIn  New  Jersey,  an  advancement  is  no 

Geoigia,  Prince,  247  ;  Michigan,  and  Ten-  part  of  the  estate  to  be  administered  upon; 

nessee.    3  Yerg.  112 ;  Tenn.  St  1839-40,  and,  if  the  will  directs  that  the  advanoe- 

83 ;  Mich.  Bev.  St  269.  ment  be  considered  a  part  of  the  residue 

(In  (xeorgia,  a  widow  is  not  entitled  to  of  the  estate  for  distribution,  and  that  the 

have  advancements,  made  by  the  intestate  sum  advanced  should  be  deducted  ftxan 

to  his  children,  brought  into  hotch-pot  for  the  share  of  the  child  advanced,  ^us  mere- 

her  ben^t   Beavors  v.  Winn,  9  Geo.  189.  ly  designates  the  mode  of  distribution. 

A  father  made  advancements  to  his  sons.  Black  9.  WhitaU,  1  Stockt  572. 
when  he  was  in  an  unsound  state  of  mind.  A  note  ^ven  by  a  son  to  a  fiither  is  not 
By  agreement  between  the  sons  and  daugh-  of  itself  evidence  of  an  advancement  Bat- 
ters, the  advancements  were  to  be  set  aside,  ton  v.  Allen,  1  Halst  Ch.  99. 
and  the  father's  property  divided  among  A  father  recovered  a  judgment  against 
all  the  children,  with  an  advantage  to  ea(£  his  son,  andput  the  execution  in  the  hands 
of  die  sons  of  $1000.  Held,  uiat  there  of  the  sheriiE  The  son  died,  and  the  &ther 
was  a  sufficient  consideration  for  the  agree-  wrote  an  order  on  the  execution,  dischaig^ 
ment    Fulton  v.  Smith,  27  Geo.  413.)  ing  the  sheriff  from  all  liability  thereon. 

Maintaining  or  educating  a  child,  or  giv-  "  Sie  defendant  being  dead,  and  no  further 

ing  him  mone^,  with  no  view  to  a  portion  proceeding  required  on  die  same,"  and 

or  settlement  in  life,  is  no  advancement  .afterwards  died  intestate,  leaving  a  balance 

(So  in  Ohio  and  Arkansas.  of  personal  estate  for  distribution,  and  six 

In  Arkansas,  where  an  estate  had  been  children.    Three  children  of  the  deomsed 

divided  among  the  h^rs  by  the  judge  of  son  survived  the  fkther.    Held,  the  debt 

probate,  and  certain  land,  treated  as  an  of  the  son  was  not  dischaiged;  that  the 
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debt,  wilb  interest)  should  be  added  to  the  while  it  was  in  the  son's  possession,  was 

said  balance,  and  one  serenth  of  the  whole  an  advancement.     Hanner  v.  Winborn, 

anm  decreed  to  each  of  the  six  sarriying  7  Ired.  142. 

children ;  and  that  the  amount  of  the  debt  A  ikther  sold  to  one  of  his  sons  a  tract 
should  make  part  of  the  serenth,  to  be  of  land,  and  took  his  bonds  for  the  pur- 
distributed  among  the  children  of  the  de-  chase  moner.  Afterwaids,  he  surrendered 
ceased  son.  Batton  v.  Allen,  1  Halst  Ch.  one  of  the  bonds  to  his  son,  and  then  died 
99J  intestate.    Held,  the  amount  of  the  bond 

DO,  in  Eentncky  and  Ohio,  it  consists  in  so  surrendered  was  an  adrancement  to  the 

real  estate.    In  North  Carolina,  it  must  son.    lb. 

be  in  fie  simple.    1  N.  J.  L.  608 ;  1  Ev.  In  the  case  of  advancements,  in  North 

Rev.  L.  561 ;  IN.  C.  Rev.  St.  286 ;  Ohio  CaroUnay  interest  should  not  be  calculated 

St.  254;   Dela.   St  317-18;  Powell  v.  on  them  from,  the  time  of  the  testator's 

Powell,  5  Dana,  170 ;  Blackerby  v.  Hoi-  deadi,  as  the  administrator  is  not  chaige- 

ton,  5, 170.  able  with  interest  on  the  assets,  untii  two 

In  North  Carolina,  where  a  fkther  gave  years  after  that  period.  lb. 
to  his  son  a  remainder  in  a  n^ro,  after  A  died,  intestate,  in  1848,  leaving  a  wid- 
the  expiration  of  his  own  life  estate,  and  ow  and  six  children,  B,  a  son,  and  C,  D, 
afterwards  conveyed  lands  and  negroes  to  £,  F,  and  G,  daughters.  Three  other 
his  son,  in  trust,  to  be  divided  amonff  his  daughters  (H,  I,  and  K,^  died  in  his  life- 
heirs  and  distributees  after  his  death  ;iidd,  time,  each  of  whom  left  children,  surviv- 
an  advancement.  Kaiford  v,  Raiford,  6  ing  A.  A,  in  his  lifetime,  gave  and  con- 
Ired.  £q.  490.  veyed  to  B  two  slaves,  and  a  tract  of  land 

A  father  made  an  advancement  to  one  in  fee.  The  slaves  were  of  less  value  than 
of  his  sons,  and  took  from  him  a  covenant,  one  tenth  part  of  his  personal  estate,  but 
"  that  he  would  pay  to  his  brothers  and  they  and  tne  land  together  exceeded  one 
Bisters,  on  a  final  settlement  of  his  father's  ninth  of  the  whole  estate,  real  and  per- 
estate,  without  interest,  whatever  sum  or  sonal.  A  also,  bv  deed,  conveyed  certain 
sums  of  money  he  had  received,  if  above  slaves  to  his  daughters.  He  also  put  other 
his  ratable  part  of  said  estate."  After-  slaves,  without  conveying  them,  m  posses- 
wards,  the  father  borrowed  a  sum  of  money  sion  of  H,  I,  and  K,  and  after  thoir  death 
from  his  son,  not  equal  to  the  amount  ad-  conveyed  them  to  their  children,  respect* 
yanced,  and  eave  his  bond  for  it.  Held,  ively.  There  was  a  surplus  of  money  and 
that  the  brothers  and  sisters  not  advanced  slaves  remaining  for  distribution.  Held, 
had  no  right  to  restrain  the  collection  of  the  grandchildren,  taking  in  right  of  their 
this  bond.    Webb  v,  Lyon,  5  Ired.  £q.  67.  mothers,  were  not  bound  tq  bring  into 

Where  nei^roes  were  delivered  by  a  par-  hotch-pot  the  slaves  put  in  possession  of, 

ent  to  a  son-in-law,  at  the  time  of  his  mar-  but  not  conveyed  to  their  mothers,  but 

xiage,  and  the  son-in-law  afterwards,  in  conveved  to  themselves,  but  that  they 

the  lifetime  of  the  parent,  sold  them;  held,  were  bound  to  bring  in  those  conveyed  to 

thev  were  still  to  oe  considered  as  a  gift,  their  mother,  respective!  v ;  that  the  statute 

and  that  the  advancement  was  to  be  val-  of  distributions  of  Nortn  Carolina  was  re- 

ned  at  the  time  of  the  delivery.    Hicks  v.  stricted  to  gifts  from  a  parent  to  a  child, 

Forrest,  6  Ired.  Eq.  528.  and  did  not  include  donations  to  giand- 

Where  there  is  a  will,  and  an  undisposed  children.    Headen  v.  Headen,  7  Ir^  £q. 

of  residue,  in  the  division  of  that  residue  159. 

among  the  next  of  kin,  nothing  advanced  Held,  also,  under  the  act  of  1844,  ch.  51, 

by  the  testator  in  his  lifetime,  nor  be-  in  the  distribution  of  the  personal  estate 

gueathed  in  the  will,  is  to  be  brought  into  of  an  intestate  amonz  his  children,  or 
otch-pot.  DonneU  v.  Mateer,  6  Ired.  those  who  represent  them,  advancements 
Ea.7.  made  to  one  of  the  children,  of  real  as 
Where  a  ikther  makes  an  advancement  well  as  of  personal  property,  were  to  be 
of  a  slave  to  his  son,  and  dies  intestate,  and  brought  by  such  child  into  hotch-pot,  even 
the  slave  has  died  in  the  lifetime  of  the  where  the  intestate  has  not  died  seised  of 
father,  the  son  must  be  changed  witii  the  any  real  estate ;  and  that  in  this  case  B, 
slave.  Walton  v.  Walton,  7  Ired.  E!q.  having  received  in  real  and  personal  prop- 
1S8.  erty  more  in  value  than  his  share  of  the 
A  &ther  put  a  slave  into  the  posses-  personal  estate  remaining  for  distribution^ 
sion  of  his  son,  not  as  an  advancement,  was  entitied  to  daim  notnine  more.  lb. 
but  as  a  loan.  The  slave  remained  several  Held,  also,  that,  though  the  widow  was 
years  in  the  possession  of  the  son,  without  entitied  to  the  benefit  ot  advancements  of 
any  claim  on  the  part  of  the  father,  and  personalty,  made  to  the  children,  yit  she 
tiien  died,  and  the  father  died  intestate,  was  not  entitied  to  any  benefit  fix>m  ad- 
Held,  the  slave  was  not  an  advancement,  vancements  of  real  proper^.  lb. 
bot  tiiat  thevalne  of  the  hire  of  the  sUye,  Held,  therefore,  tna^  in  this  case,  the 
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^dow'8  shflre  was  to  be  first  ascertained,  may  torn  in  the  property  given  him  to  the 

upon  the  basis  of  a  division  of  the  person-  common  stodc,  and  then  uke  his  share  by 

aftj,  by  itself  (indnding  partial  advance-  descent.    Ind.  Rev.  St.  2S8  ;  Walk.  834 ; 

ments),  between  her  and  all  the  children,  Ulin.  Rev.  L.  626 ;  Misso.  St.  223 ;  1  Ky. 

nnder  the  act  of  1784 ;  and,  after  taking  Rev.  L.  561 ;  2, 1071 ;  Md.L.  747 ;  Prinoe, 

ont  her  share,  that  the  remaining  ftmd  247;  Bnrton  v.  Dickinson,  8  Teig.  112; 

was  divisible  among  the  other  eight  chil-  Md.  St.  1798,  ch.  101 ;  Willson  o.  Jame- 

dren,  or  such  of  them  as  were  not  fViUy  son,  3  G.  &  John.  442 ;  Mussclman,  S 

advanced,  and  their  representatives.    lb.  Watts,  9 ;  Uoak  v.  Hoak,  lb.  80 ;  Porter 

Advancements  in  land  by  a  father  are  v.  Collins,  7  Conn.  1 ;  1  Vir.  Rev.  C.  357- 

not  to  be  bronght  into  hotch-pot  and  attv  82 ;   Missi.  Rev.  C.  42 ;   Daniel  King, 

counted  for  in  the  division  of  his  real  e^-  6  Whar.  370 ;  Lentz  v.  Hertzag,  4  Whtf. 

tate,  nnless  he  dies  totally  intestate.    Jw-  520 ;    Leverrig  v.  Rittenhonse,  lb.  130 ; 

kins  V.  Mitchell,  4  Jones  £q.  207.  Haverstock  o.  Sarbach,  2  W.  &  Serg.  390; 

Under  the  Revised  Code,  ch.  38,  sect  2,  Green  v.  Howell,  6,  203 ;  Barber  r.  Tay- 

an  estate  per  autre  vie,  given  to  a  child  by  lor,  9  Dana,  85 ;  Nelson  v.  Bush,  lb.  104 ; 

an  intestate  ftiiher,  is  subject  to  be  brought  N.  C.  St.  1844-5,  75-6.    See  Cecil  v,  Ce- 

into  hotch-pot  as  an  advancement   Dixon  dl,  20  Md.  156. 

V.  Coward,  4  Jones  £q.  354.  (In  Tennessee,  the  provision  appliet 

So  one  half  an  estate  in  land  riven  by  where  a  child, <fT  heir  is  advanced,  or  the 

an  intestate  by  deed  to  his  dangbter  and  person  whom  he  represents,  either  by  tea- 

her  husband.    lb.  tamentaiy  gift,  or  otherwise.     So,  also^ 

The  law  of  Ohio  rag^ulating  descents  though  a  parent  disposes  of  the  proper^ 

and  the  distribution  or  personal  estates  nnder  a  power  of  trust,  authorizing  him 

provides  for  advancements  as  to  real,  but  to  select  amone  his  heirs.   See  Richuds  v, 

not  as  to  personal,  estates.     Putnam  v.  Richards,  11  Humph.  429. 

Putnam,  18  Ohio,  347.  An  advancement  may  consist  of  prop* 

Where  a  father  purchases  and  pays  for  erty  purchased  by  the  parent,  but  directly 

land,  and  directs  the  conveyance  to  be  conveyed  to  the  child, 

made  to  one  of  his  children,  the  presump-  .    In  the  same  State,  a  statute  of  1784  pn>- 

tion  of  law  is,  that  it  is  intended  as  an  vided  for  an  advancement,  as  "  lands  8efr> 

advancement ;  but  this  presumption  may  tied  on  him  or  her  by  the  deceased  parent." 

be  rebutted  by  proof.    Tremper  v.  ^Barton,  A  testator  devised  all  his  lands  to  his 

18  Ohio,  418.  younger  set  of  children,  and  after  tlie  date 

The  prindple  of  advancement  is  also  of  the  will  acquired  other  lands.    Hdd, 

adopted  in  Indiana,*  Michigan,  Illinois,  the  devisees  could  daim  no  part  of  the 

Missouri,*  Pennsylvania,  South  Carolina,  latter,  without  bringmg  into  hotdt-poi  the 

Georgia,!  Tennessee,  and  Marvland.  lands  devised  to  them ;   the  act  benig  ap- 

(In  South  Carolina,  although  a  parent  is  plicable  to  a  provision  by  will.  Haywood 
entitled  to  the  services  of  his  children  v.  Moore,  2  Humph.  .'>88 ;  Stnrdevant  v. 
while  nnder  age,  he  may  waive  his  right,  Goodrich,  3  Yexg.  95;  2  lb.  135.  Contray9 
and  make  thdr  services  the  consideration  Yes.  425 ;  18,  494.  An  advancement  ia 
of  a  contract,  and  may  give  property  bond  only  a  presumption  of  fact.  Johnson  «. 
Jlde,  in  the  performance  of  such  obliga-  Hoylc,  3  Head,  56. 
tion,  without  the  other  children's  bdng  en-  In  the  absence  of  any  evidence  of  in- 
titled  to  consider  it  as  an  advancement  tentlon  to  the  contrary,  notes  held  by  an 
Mnrrel  v,  Murrel,  5  ^trobh.  £q.  146.  intestate  against  his  son  are  evidences  of 

Where  dder  sons  had  worked  diligently  debt  and  not  of  an  advancem^it.  Vaden 
and  foithfullT  for  their  father  when  poor,  v,  Hance,  1  Head,  300. 
and  ihua  assisted  in  laying  the  foundation  If  a  child  is  placed  in  possession  of 
of  his  estate,  and  he  expressed  his  inten-  land,  under  a  parol  gift,  as  an  advance- 
tion  to  give  them  more  than  a  child's  share,  ment,  and  holds  the  land  adversely  to 
in  remuneration  of  their  services,  conveyed  the  parent  and  the  other  heirs  for  sereo 
to  them  certain  lands,  and  afterwards  de*  years ;  he  will  be  protected  under  the  seo- 
dared  he  had  fulfilled  his  intentions ;  these  ond  section  of  the  act  of  1819,  to  the  ex- 
conveyances  were  hdd  not  to  be  advance-  tent  of  his  indosnre,  for  whidi  he  moat 
ments.  Murrd  v.  Murrd,  2  Strobh.  £q.  account  at  tiie  estimated  value  put  upon 
148.)  the  land  at  the  time  of  the  advancement. 

In  Connecticut,  Illinois,  ^ssoari.  Ken-  Haynes  v,  Jones,  2  Head,  372. 

tncky,  Mississippi,  ]K[arvland,Geot)pa,  Vir-  la  Geoigia,  a  widow  is  not  entitied  to 

ginia,  Tennessee,  and  JNorth  CaroUna,  the  have  advancements,  made  by  the  intestate 

confbon  law  term  of  haUA-pct  is  retained,  to  Ids  diildren,  brought  into  hotch-pot  for 

and  the  rule,  whereby  a  child  advanced  her  benefit.  Beavors  v.  Winn.  9  G^.  189. 

In  Yirginia,  an  advanced  chfld  is  not 

*  Hein*                t  Childrea.  eidnded  irom partidpation in  thfidiviaiaa 
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of  the  dower  slaTes,  became,  in  the  flnl  A  deed,  Teciting  payment  of  a  consid- 

diiision  of  the  property  of  the  intestate,  eration,  may  be  shown  to  have  been  given 

he  refused  to  bring  nis  adTanoemenl  into  as  an  adyanoement.    Grordon  v.  Gordon, 

hotch-pot    Knight  e.  Oliver,  12  Gratt.  S3.  1  Met  (Ky.)  285. 

The  law  of  hotch-pot  prescribes  roles  A  fiither  gave  his  sons  his  farm,  &c., 

for  equalizing  the  distribution  of  property  they  to  support  their  sisters,  and  to  keep 

susceptible  of  distribution,  and  does  not  the  surplus  profits;  and  died  in  1656.  Held, 

(except  in  special  cases)  contemplate  the  that,  under  the  Rev.  8ts.,  p.  282,  the  sons 

valuation  and  adjustment  of  contingent,  must  be  chaiged  with  those  surplus  profits 

imoertain,  or  expectant  interests.    lb.  as  an  advancement    Ford  v,  Thompson, 

An  advanced  child,  who  refused  to  share  1  Met.  (Ky.)  580. 
in  the  first  division  of  the  intestate's  prop-  In  Pennsylvania,  advancement  may  be 
erty,  but  claimed  to  share  in  the  subso*  proved  by  book  entries,  though  the  child 
qaent  division  of  the  dower  slaves,  must  nad  no  Imowledge  of  them.  In  case  of 
be  chaiged  with  his  advancements  and  in-  intestacy,  advancements  must  be  brought 
terest,  from  the  date  of  the  death  of  the  into  heieh-poi.  But  if  there  is  a  will,  sub- 
intestate  to  the  time  of  the  first  division,  seqnent  to  the  advancements,  this  is  to 
If  the  aggregate  amount  shall  exceed  in  detennine  the  party's  intention ;  and  other 
Talue  i&  respective  shares  of  the  other  evidence  is  also  admissible.  Hengst's  Es- 
ehildren,  such  excess,  with  interest  thereon  tate,  6  Watts,  86 ;  Watson  v.  Watson,  lb. 
from  the  time  of  the  first  to  that  of  the  854.  See  lb.  309;  Seagrist's,  &c.,  10 
second  division,  is  to  be  treated  as  the  Barr,424;  Kingsbury's,  &^,  44  Penn.  460. 
amount  of  his  advancement,  with  which  A  testatrix  b^ueathed  one  fourth  of  the 
he  is  to  be  changed  before  receiving  any  residue  of  her  estate  to  the  separate  use 
share  in  the  second  division.  If,  however,  of  her  daugher  A,  and  directed  that  all 
the  advancement,  with  interest  to  the  time  gifts  and  Advances  to  any  of  her  children 
of  the  first  division,  did  not  exceed  the  should  be  deducted  from  uieir  shares.  She 
■hares  of  the  other  distributees/the  ad-  had  previously  loaned  A's  husband  certain 
yanced  child  is  entitled  to  an  equal  share  moneys,  for  a  part  of  which  a  surety  was 
and  no  more  in  the  proceeds  of  the  dower  liable.  She  had,  also,  after  the  date  of  her 
slaves.    lb.  will,  accepted  a  dividend  under  a  prior 

In  Kentucky,  the  son  of  a  woman,  who  assignment  for  creditors  by  A's  husband, 

was  the  first  wife  of  a  man,  who  was  twice  Held,  the  amount  of  this  indebtedness  was 

married,  claimed  certain  slaves,  which  had  not  to  be  deducted  from  A's  legacy,  al- 

oome  to  his  mother  from  her  fiither,  which  though  the  testatrix  had  made  no  advances 

her  husband  had  devised  to  children  of  his  to  her  children,  other  than  these  loans,  and 

second  marriage,  and  which  had  been  in  one  of  a  like  nature.    Seagrist's,  &c.,  10 

possession  of  the  devisees  for  ten  years  Barr,  424. 

after  the  death  of  their  testator.    Held,  he  Whether  a  provision  of  the  deceased  in 

was  not  entitled  to  the  slaves  as  heir  of  his  his  lifetime  for  his  two  sons  is  a  gift  or  an 

mother.    Caigile  v.  Harrison,  9  B.  Mon.  advancement,  is  a  question  of  intention ; 

^18.  but  if  it  was  originally  intended  as  a  gift, 

A,  the  owner  of  certain  land,  divided  it  it  cannot  subsequently  be  treated  as  an 

into  two  parts,  averring  that  it  was  in-  advancement     Lawson's,  &c,  23  Penn. 

tended  for  his  two  sons,  B  and  C.     B  85. 

entered  on  his  part,  and  soon  died,  leav-  Where  a  father,  retiring  fh>m  business, 

ing  two  children,  D  and  £,  and  a  widow,  eave  to  two  of  his  five  children  about  one 

the  daughter  of  F.    D  died  in  infancy,  un-  flfUi  of  his  estate,  and  the  use  of  his  lum- 

married,  his  sister  E  and  his  mother  hav-  ber-yazd,  they  paying  only  the  taxes,  and 

inff  died  befbre.    F  filed  a  bill  afainst  the  declared  that  he  nad  "  presented  the  bnsi- 

heirs  of  A,  claiming  one  half  of  D^s  land  ness  to  his  boys,"  makmg  no  charge  and 

as  Ins  maternal  grandfather,  and  alleging  requiring  no  covenant  or  lease ;  held,  that 

that  A's  widow  was  entitled  to  the  other  this  was  a  gift  and  not  an  advancement 

halt    Held,  as  to  one  half  of  D's  land,  he  Ib^    . 

derived  title  to  it  by  descent  from  his  sister  In  Alabama,  when  advancements  to  chil- 

and  mother,  and  therefore  F  was  not  ex-  dren  by  a  father  are  brought  into  hotch-pot 

eluded  by  the  fifth  section  of  the  statute  by  them,  the  widow  of  the  fiither  will  not 

of  Kentucky,  of  1797  ;  as  to  the  other  half,  be  entitled  to  the  benefit  of  them.    Logan 

as  B  had  no  title  beyond  an  equitable  right  v.  Logan,  13  Ala.  653. 

to  a  deed  from  A,  JD's  title  was  derived  by  And  where  the  decree  of  the  orphans' 

descent  firom  A,  his  grand&ther,  and  there-  court  gives  such  benefit  to  her,  and  this 

fore  F,  as  his  maternal  grandfiither,  was  appears  on  the  decree  itself,  the  appellata 

entitled  to  a  moiety  of  the  lands  of  which  court  will  revise  the  error,  although  no 

J>  died  poesessedr    Wells  v»  Head,  12  B.  formal  objection  was  taken  below,    lb. 

Mon.  166.  In  England,  the  doctrine  of  advance 


S50  JLHEBIOAN  LAW  OF  BBAL  PBOPEBTT. 

ment  applies  only  to  the'case  of  entire  in-  fhey  paying  an  equivalent,  till  winch  wf- 
testacy ;  not  where  there  is  a  wHl,  and  a  ment  the  partition  shall  not  be  establisoed. 
snrplns  undisposed  of.  Chancellor  Kent  The  retnm  is  recorded.  The  expenses  ara 
suggests  a  query,  whether  the  same  con-  shared  by  the  parties  according  to  their  in- 
struction is  to  oe  given  to  the  Bevised  terests,  and  execution  may  issne  to  recover 
Statutes  of  New  York  upon  this  subject,  them.  No  partition  shall  be  made  when 
Walton  V,  Walton,  14  Ves.  828 ;  4  Aent,  the  shares  ot  the  parties  are  in  dispute  be< 
419,  n. ;  Hawlej  v.  James.  tween  them,  or  seem  uncertain,  depending 

In  making  allowance  for  an  advance-  on  the  construction  of  any  instrument,  or  * 

ment,  improvements  made  upon  the  land  otlier  questions  proper  for  a  common  law 

by  the  heir  are  not  taken  into  the  estimate,  court.    Where  the  deceased  held  in  com- 

Powell  V,  Powell,  9  Dana,  13.    The  sub-  mon,  his  estate  may  be  divided  from  that 

ject  of  advancement  in  case  of  a  will  of  his  co-tenant,  before  partition  is  made 

will  be  more  particularly  considered  here-  amon^  heirs,  &c. ;   special  notice  behw 

after.    (See  Devise.)  first  given  to  such  co-tenant,  and  prooeedr 

ings  suspended  in  case  of  his  absence. 

In  this  country,  where  real  estate  gener-  Partition  is  binding  on  heirs  and  deviteeB 
ally  passes,  upon  the  death  of  an  ancestor,  and  those  claiming  under  them ;  and  on  all 
to  more  persons  than  one,  the  mode  of  who  have  appeared  and  answered,  or  as- 
jKtrtition  among  heirs  is  a  matter  of  con-  sented  to  the  proceedings,  or  have  been 
siderable  importance.  The  subject  of  piir-  duly  notified ;  but  upon  no  others.  Tide 
tition,  in  case  of  joint  tenancy,  &c.,  nas  unaer  such  partition  shall  be  held  appar- 
been  already  considered  in  connection  eiUljf  good,  so  as  to  give  one  a  daim  for 
with  that  particular  modification  of  estate  impnwements,  if  evicted.  Rev.  St.  €18, 
(Vol.  L,  ch.  55) ;  and,  as  the  distinction  624-7  ;  St  ISS8,  63.  See  Gen.  Sta. 
between  co-parcenary  and  teuancv  in  common  The  probate  court  may  also  make  parti- 
is  virtually  abolished  in  the  Umted  States,  tion  of  lands  hdd  by  executors,  by  virtue 
the  statutory  povisions,  heretofore  referred  of  a  mortgage  to  the  deceased,  or  the  levy 
to,  are  probaoly  as  applicable,  in  general,  of  an  execution  for  a  debt  due  him.  lb. 
to  parties  owning  in  common  6y  descent^  as  480. 

to  those  thus  owning  bf  purchase,    Addi-        It  has  been  held,  in  construction  of  fov- 

tional  modes  of  partition,  however,  are  mer  and  similar  statutes  upon  this  sabjecty 

usually  provided  m  the  former  case,  in  that  the  court  of  probate  has  no  authoii^ 

connection  with  the  settlement  of  the  es-  to  appoint  commissioners  to  make  paiti- 

tates  of  deceased  persons  by  the  probate  tion,  pending  a  petition  for  partition,  insti- 

eourls  ;  and  these  require  a  brief,  separate  tuted  by  some  of  the  heirs,  and  an  actioB 

notice.    Later  statutes  may  have  modified  by  the  widow  for  her  dower.    Steams  p. 

the  provisions  liere  stated.  Steams,  16  Mass.  167.    (This  principle  is 

In  Massachusetts,  co-parceners  may  have  now  substantially  enacted.) 
partition  in  the  common  law  courts;  which.  Also,  that  the  reversion  of  the  widow's 
after  proceeding  once  commenced  therein,  dower  cannot  be  assigned  exduaively  to 
shall  retain  jurisdiction  of  the  case.  Par-  one  heir.  Chiefly  upon  the  grounds,  that 
tition  may  also  be  made,  on  petition,  by  the  statute  authorized  such  aasignmeot 
the  probate  court,  through  commissioners,  only  of  the  estate  belonging  to  the  miestata; 
among  heirs  or  devisees,  and  those  daim-  whereas  the  reversion  of  tiie  dower  is  an 
ing  under  them,  after  public  notice  to  par-  estate  created  by  the  distribution  itself;  and 
ties  interested.  The  proceedings  are  to  be  that  the  act  provides  for  a  division  of  the 
the  same  as  in  case  of  partition  by  a  com-  widow's  dower  at  the  expiration  of  the  tens, 
mon  law  court,  unless  otherwise  directed.  Sumner  v.  Parker,  7  Mass.  79.  (Wbetfaei; 
A  guardian  is  appointed  for  an  infant  or  under  the  Bevised  Statutes,  this  decisioa 
insane  person.  If  an  heir  is  the  applicant,  is  in  force,  qu,f  A  statute  subseqnent  to 
partition  is  made  of  all  desoenora  land  the  decision  authorized  partition  of  the 
which  he,  or  any  one  dse  interested,  re-  reversion  expectant  upon  dower.) 
(juires ;  if  a  devisee,  of  all  which  he  holds  It  seems,  a  judge  of  probate  cannot  or- 
jointly  with  others  claiming  under  tiie  tes-  der  partition  among  devisees  of  a  lemain- 
tator,  and  which  he  or  any  other  devisee  der.  Of  a  contingent  remainder  he  oer- 
requires  to  have  included.  The  same  rale  tainly  cannot  order  partition.  The  statnte 
applies,  where  one  holding  under  an  heir  contemplates  that  the  whole  estate  in  the 
or  devisee  is  the  applicant  Partition  is  land  which  is  the  subject  of  partition  be 
made  among  all  the  owners,  unless  a  part  divided ;  and  that  all  parties  in  interest  be 
consent  otherwise.  If  any  portion  of  the  notified  of,  and  bound  by,  the  proceedings, 
property  cannot  be  divided  without  great  and  pay  their  shares  of  the  expenses.  But, 
inconvenience,  the  whole  may  be  set  ofi^  to  in  case  of  such  remainder,  tilie  whole  can- 
one  or  more  (males  being  preferred  to  fo>  not  be  divided,  for  a  part,  perhaps,  has  not 
nudes,  and  dder  to  younger  sons),  he  or  vested  in  any  sense ;  or,  if  it  u  divided 
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among  those  who  are  interested  and  now  from  the  commissioners  to  attend  at  the 

living,  there  will  be  nothing  left  for  fiitnre  partition,  and  his  actual  attendance ;  nor 

horn  children.    So  in  a  case  where  a  di-  occupation  under  the  partition,  unless  so 

vision  is  impracticable,  and  money  to  be  lon^  continued  as  to  give  a  title  by  dis- 

|mid,  there  would  be  no  party  who  could  seisin ;  will  be  sufficient  to  make  the  pro- 

rigbtfully  receive  it.    No  process  is  pro-  ceeding  valid.   Dean  v.  Hooper,  31  Mamo^ 

vided  for  securing  it  to  the  roture  children,  107. 

even  if  their  proportions  could  be  ascer-  Partition  is  not  effectual  and  binding, 

tained.     But  it  is  conclusive  upon  the  unless  returned  to,  and  accepted  by,  the 

point,  that  such  proportions  could  not  be  court ;  nor  is  an  heir  eitopped  to  claim  his 

ascertained,  and  tne  statute  expressly  pro-  undivided  share,  by  an  acquiescence  for 

hibits  partition  in  such  cases.   W  ainwngh^t  eight  years,  and  a  conveyance  of  thepart 

V.  Dorr,  13  Pick.  333.    Partition  may  be  assigned  him.    Ck>gswell  v.  Reed,  3  FsiSxt 

made  by  the  probate  court,  though  one  198. 

party  says  there  &  a  dispute,  if  there  be  .    In  Bhode  Island,  nartition  is  made  upon 

reallv  no  ground.    Dearborn  v,  Preston,  the  applicationofaU  parties  interested.  It 

7  Allen,  192.  is  made  ^  tot  to  the  respective  heirs,  unless 

(By  St.  1853,  959,  a  guardian  may  be  they  ajnee  upon  the  shares.     The  rever- 

appomted  to  represent  any  person  inter-  sion  of  the  widow's  dower  is  assigned  after 

ested,  who  is  not  in  being.)  her  death,  in  the  same  manner  as  it  would 

In  Maine,  the, same  leading  provisions  have  been,  had  there  been  no  dower.    H. 

are  enacted  as  in  Massachusetts.    No  peti'  L  L.  324-7. . 

f  ion  is  required ;  and  where  division  is  in-  In  Ck>nnecticut,  partition  is  made  by  the 

convenient,  the  whole  may  be  assigned  to  probate  court,  unless  the  parties  mutually 

one  or  more,  preferring  males  to  females,  agree  upon  a  division,  and  present  the 

and  older  to  youneer  heirs.    No  convey-  same  in  writing,  under  hand  and  seal,  to 

anoe  by  an  heir,  &c.,  shall  preclude  the  the  court;   which  agreement,  being  ao- 

probate  court  from  making  partition.  knowledged  and  recorded,  shall  be  a  valid 

(The  same  provision  was  contained  in  a  settlement     The  division  is  sudi  as  to 

former  act  in  Massachusetts ;  and  it  was  give  male  heirs  their  part  in  the  real  es- 

oonstrued   to  mean,  not   that   partition  tate,  so  fer  as  the  estate  will  allow ;  buL 

should  be  made  in  part  to  an  heir,  &c.,  al-  if  convenience  so  require,  ibe  females  shall 

though  he  had  conveyed  his  interest,  but  have  part  of  the  lands.    (Where  a  division 

merely  that  such  conveyance  should  not  is  impracticable,  ^e  same  as  in  Maine,  &c 

take  away  the  court's  jurisdiction,  and  that  The  above  provisions  seem  exclusively  ap- 

the  grantee  should  stand  in  ihe  place  of  plicable  to  children.) 

such  heir.    Pond  v.  Pond,  13  Mass.  413;  The  dower  is  divided  at  the  end  of  the 

17,  90.)  term,  if  then  remaining  undivided.     Deth 

In  Maine,  if  there  has  been  an  execution  iaeet  stand  on  the  same  footing  with  heirs, 

sale  of  an  heir's  interest,  partition  shall  where  division  is  ordered  by  the  will,  and 

enure  to  the  vendee's  benefit.     Rev.  St  no  one  appointed  to  make  it,  or  the  party 

449.    If  such  interest  has  been  attached,  appointed  feils  to  do  so.    Partition  may 

any  money,  ordered  to  be  paid  to  the  heir,  be  made  where  a  joint  tenant,  &c.,  dies, 

shall  be  paid  to  the  officer.    lb.  havine  by  devise  limited  a  contingcoit  n% 

A  reversion  or  remainder  expectant  up-  main&r  in  the  land.    Conn.  St  203-6  ; 

on  dower  may  be  divided,  either  with  the  St  1840,  27-6.     See  Baxter  v.  Gay,  14 

other  estate,  unless  in  case  of  dispute  or  Conn.  119. 

uncertainty,  or  at  the  tennination  of  the  It  has  been  held,  that,  although  a  parti- 
widow's  estate.  Where  the  estate  is  sol-  tion  by  the  parties  themsdves  is  vahd  ux^ 
vent,  and  has  a  daim  against  one  of  the  der  the  statute,  tiiey  cannot  legally  appoint 
heirs,  this  constitutes  a  lien  upon  his  share,  third  persons  to  make  it.  Hence  a  prom- 
nrior  to  an  attachment  fbr  any  other  debt  ise  by  one  heir  to  pay  the  other  a  certain 
The  administrator  is  required  to  secure  sum,  confbrmablv  to  the  decision  of  per- 
such  claim  by  an  attachment  1  Smith,  sons  40  appointed,  is  without  consideration 
239-43;  Me.  Rev.  St  882, 449.  SeeHobbs  and  void. 
V.  Paricer,  31  Maine,  143.  In  construction  of  a  former  statute  which 

A  writ  of  entiy  by  an  heir,  to  recover  authorized  distribution  of  all  ihe  estate;  one 

land  of  his  ancestor,  is  not  barred  by  the  third  to  the  widow,  and  the  residue  to  the 

pendency  of  a  petition,  in  the  probate  children,  &c ;  it  was  held  that  the  rever- 

conrt,  by  an  administrator,  for  a  license  sion  of  dower  might  be  divided.    Other- 

to  sell  the  same  for  payment  of  debts,  wise  all  ihe  estate  would  not  be  divided. 

Chadbonme  v.  Rackliff,  30  Maine,  354.  These  words  in  a  toill  would  pass  a  rever- 

Partition,  between  heirs  and  a  third  pex^  sion,  and  they  should  have  the  same  efiect 
son,  requires  notice  to  the  latter  before  the  in  a  statute.  Moreover,  the  law  is  ex- 
warrant  issues.     Neither  notice  to  him  tremely  solidtons  to  eflEect  a  complete  seir 
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tlement  of  estates  as  speedily  as  possible,  any  of  whom  are  minors ;  or,  if  a  diTufon 

And  this  construction  is  very  strongly  con-  will  be  OTejndidUd,  a  sale  of  the  estatei 

finned  by  the  clause  (found  also  in  the  1  N.  J.  X.  779-82 ;   lb.  1835-^,  395-6. 

above  act,  sect.  10),  wldch  authorizes  a  di-  See  State  v,  Rickey,  3  Halst  50;  St.  1840, 

vision  when  the  dower  expires,  if  it  remain  31. 

undivided.  This  clause  refers  to  a  division  The  orphans'  court  has  no  authority  to 
by  the  court,  not  by  the  heirs  themselves,  order  partition  between  tiie  heirs  of  a  ten- 
Webster  v.  Merriam,  9  Conn.  238;  8,411 ;  ant  in  common,  deceased,  and  his  oo- 
6,  262  ;  Munson  v.  Munson,  3  Day,  260.  tenant.    State  v.  Parker,  4  Habt.  S42. 

In  Vermont,  partition  may  take  place,  A  purchaser,  under  an  order  of  the  or- 
ihough  one  heir  has  alienated  his  share,  phans'  court,  claimed  an  easement  on  land 
If  a  division  is  impracticable,  the  whole  is  assigned  to  die  heirs,  on  the  ground  of  ad- 
assigned  to  one  or  more  (as  above).  If  verse  possession.  Held,  undl  severanoe  of 
the  deceased  held  in  common,  partition  is  the  title  by  the  act  of  ihe  commissioners 
first  made  of  his  whole  interest  from  that  ■  in  setting  off  the  land,  no  adverse  PO^M*- 
of  his  co-tenant.  After  dower  or  other  life  sion  could  commence.  Brakdy  o.  Sharp, 
estate  terminates,  partition  is  made  of  the  1  Stockt  9. 

reversion.     Verm.  Bev.  St.  294-7.     See  In  Delaware,  descended  lands  are  anb- 

Qrice  V.  Randall,  23  Verm.  239.  ject  to  partition,  unless  it  will  be  -detri- 

A  decree  of  the  probate  court,  partition-  mentaL  Where  there  is  a  tenant  by  die 
ing  real  estate  among  heirs  or  devisees,  is  curtesy,  or  in  dower,  partition  of  this  ^art 
omy  conclusive  as  to  the  division  among  of  the  land  is  postponed  till  the  termmA- 
them  of  such  estate  as  they  have  a  right  to  tion  of  such  estate,  unless  the  tenant  eon- 
have  divided.  It  does  not  afiect  the  titie  sent  otiierwise.  If  a  sale  takes  |^ace,  the 
of  the  land.  Hence  one  devisee  ma^  sub-  interests  of  these  parties  are  savea.  If  the 
sequently  set  up  in  defence  to  an  action  by  heirs  are  children  or  the  issue  of  childno, 
another  for  Ihe  portion  assi^ed  to  the  one  share  is  assigned  to  each  child  or 
latter,  that  no  such  estate  existed  as  was  grandchild,  &c  u  children  and  the  issue 
partitioned,  but  that  the  defendant  had  a  of  children  deceased,  such  issue  represent 
paramount  titie  to  the  whole  land.  Grice  tiie  deceased  parents,  and  the  shares  art 
V.  Randall,  23  Verm.  239.  made  accordingly,  with  a  subdivision  of  a 

In  New  Hampshire,  the  proceedings  are  share  among  such  issue.  And  the  same 
very  similar  to  those  in  Maine.  The  dow-  rule  is  adopted  where  the  hdrs  are  broth- 
er of  the  widow  shall  be  divided, "  when  it  ers  and  sisters,  or  tiiehr  representatives ; 
shall  have  reverted ; "   or,  upon  request,  making  further  subdivision,  if  n< 


with  the  other  estate.   Where  a  division  is  to  give  each  party  a  several  estate.    And  it 

impracticable,  tiie  land  may  be  assigned  to  matters  not  whether  the  deceased  tshild, 

the  oldest  male  heir  or  devisee  alone,  or  &c.,  whose  issue  claim,  died  before  or  since 

to  any  of  the  male  heirs  with  him ;  upon  the  intestate.    Any  h^r,  or  the  widow,  or 

their  rdfasing  to  accept  it,  or  if  there  are  a  purchaser  fh)m  either  of  them,  may  ap- 

no  males,  to  the  oldest  female  heir,  or  any  ply  for  partition.    If  the  fnMden  (com- 

of  the  others,  with  her — preferring  al-  missioners)  return  that  no  partition  can  be 

ways  the  next  of  kin.    N.  U.  L.  342-4 ;  made  without  injuTV,  the  appraised  value 

Bev.  St  334.  shall  be  distributed  mstead ;  and  the  whole 

The  neglect  of  the  respondent  in  a  petir  estate  assigned  to  one,  preferrinf  males  to 

tion  for  partition,  pending  in  the  prooate  females,  and  older  to  younger  heirs,  and 

court,  to  make  any  question  about  the  titie  extending  the  same  preference  to  the  issoe 

until  after  the  appointment  of  the  com-  of  those  deceased.  A  similar  rule  is  adopl- 

mittee  to  make  partition,  is  a  waiver  of  the  ed,  where  a  partition  into  the  requiute  nvm- 

anestion,  and  it  is  then  too  late  to  dispute  ber  of  shares  is  impracticable.  But  a  par- 
tie  title  set  forth  in  the  petition,  so  as  to  ty,  having  chosen  one  part,  shall  not  choose 
oust  the  probate  court  of  jurisdiction.  £la  another,  except  under  another  right,  until 
V,  McConihe,  35  N.  H.  279.  all  the  rest  have  been  allowed  to  diooee. 
In  New  Jersey,  where  any  hor  is  a  mi-  The  same  principles  are  extended  to  the 
nor,  the  orphans'  court,  or  surrogate,  may,  case  of  any  tubdivition,  which  is  virholly  or 
on  application,  order  partition.  So,  where  partially  impracticable.  The  assignee  of 
any  devisee  is  a  minor,  or  dies  before  di-  any  heir  has  the  right  of  the  latter  to  make 
vision,  leaving  a  minor  heir.  Allowance  a  choice ;  also  the  husband  of  a  female 
shidl  be  made  for  dam^  done  to  the  land  heir.  If  no  one  will  accept  the  estate,  it 
by  any  one  of  the  parties  since  the  death  shall  be  sold,  and  the  proceeds  paid  or  se- 
of  the  intestate,  &c.  Provision  is  made,  cured  to  tiie  respective  heirs.  The  party 
similar  to  those  already  mentioned,  for  the  taking  the  whole  land  holds  it  discharged 
case  where  a  division  is  impracticable.  By  of  all  incumbrances  created  by  the  o&r 
a  later  act,  the  orphans'  court  may  order  heirs.  A  recognizance  taken  fpr  the  value 
partition  among  any  joint  tenants,  &c,  of  the  estate  is  a  paramount  Ina  upon  aQ 
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praBont  and  fhtnie  lands,  &e.     Partition  parents.     So  the  estate  ma^  be  diyided 

fhaii  be  made  only  of  such  lands  as  were  among  only  a  part  of  the  heirs.    If  none 

in  possession  of  the  intestate  at  his  death,  of  them  will  accept  the  whole  land,  it 

or  nave  oome  to  the  heirs  since.  Provision  may  be  sold,  and  the  proceeds  distributed, 

is  made  for  suspending  proceedings  in  the  Where  lands  lie  in  difierent  coonties,  an 

case  of  wunority.    AdoancemmU  are  to  be  heir,  who  accepts  the  whole  in  one,  shall 

taken  into  aocoont    Dela.  L.  316-26 ;  St.  be  postponed,  as  to  his  right  of  election  in 

1843,  489-91,  Bev.  Sts.     By  assignment  the  other  county,  to  all  the  other  heirs, 

in  the  orphans'  court,  all  liens  created  by  Where  there  are  life  estates,  with  remain* 

an  heir  at  law  are  removed,  and  his  inter-  ders  over,  the  remainder-men  shall  be  made 

est  Is  changed  into  personally,  and  secured  parties,  and  shall  have  the  right  of  takins 

\yf  the  recognisance.    The  State  v.  Hux-  the  premises  at  the  valuation,  like  lineal 

ley.  4  Harring.  343.  descmdants,  giving  security  to  pay  the  in* 

in  Maryland,  if  a  division  among  heirs  terest  to  the  tenants  for  life.     If  an  heir, 

is  impracticable,  the  property  is  allotted  to  entitled  to  a  sum  of  monev  for  her  shara 

the  oldest,  and,  if  he  declines,  to  the  next  of  the  estate,  is  a  married  woman,  the 

in  age,  and  so  on.  If  none  will  take  it,  it  is  court  may  require  security  from  the  hua- 

aold ;  if  all  are  minors,  not  till  the  oldest  band,  that  after  his  death  it  shall  go  to  the 

IS  twenty-one.     The  bond,  given  by  him  wifo  or  her  heirs,  as  real  estate  would; 

who  takes  the  whole,  is  a  lien  on  the  land,  and,  on  his  failing  to  give  security,  may 

Where  an  heir  assigns  his  interest,  the  as-  vest  it  in  trustees,  reserving  the  interest  to 

itgnee  may  ask  for  partition.  If  the  oldest  him  for  lifo,  unless  he  request  otherwise, 

male  is  an  infant,  tbe  oldest  female,  of  age,  But  such  proceeding  is  dispensed  with, 

may  elect.    If  the  land  is  subject  to  cur-  where  the  wife,  by  a  priimte  acknowledg- 

lesy,  this  shall  be  first  set  off.    If  indivisi-  ment  (as  in  case  of  deeds),  expresses  her 

ble,  and  there  is  no  election,  there  shall  be  willingness  that  the  mon^  be  paid  to  the 

a  Mle,  f^  from  curtesy,  and  the  tenant  husband,  without  security.     The  court 

shall  have  a  share  of  the  proceeds.    So  may  distribute  the  monef  paid,  in  case  of 

one  havinff  any  life  estate.    Md.  L.  750-7.  a  sale  of  the  land,  or  assi^^nment  to  a  part 

See  Cioudi  v.  Smith,  1  Md.  Ch.  401.  of  the  heirs,  among  parues  holding  hens 

When  proceedings  to  divide  real  estate,  or  incnmbranoes  upon  the  land.  A  reoog- 
sitoate  in  two  counties,  are  commenced  in  nizance,  given  for  the  value  of  any  shan^ 
dumcery,  by  bill  or  petition,  the  proceed-  shall  be  dischaiged,  wholly  or  in  part,  on 
ings  must,  in  all  respects,  be  in  conformity  the  record,  under  a  penalty ;  or  the  cour( 
to  Ae  act  of  1820,  en.  191 ;  and  the  con^  may  order  a  discharxe,  which  shall  be  re- 
mission must  prescribe  the  same  duties,  corded.  Parke  &  John.  396-401.  See 
give  to  the  commissioners  the  same  pow-  Bagan's,  &c.,  7  Watts,  438 ;  Sampson,  4 
ers,  and  require  of  them  the  same  return;  Watts  &  S.  86 ;  Seaton  v.  Barry,  lo.  183 ; 
and  the  rights  of  the  heirs  must  be  the  St  1844,  814;  Ebbs  v.  Com.,  11  Penns. 
same,  as  when  the  application  is  made  to  374 ;  Quigley  v.  Com.,  16, 353. 
the  county  court  Bennett  v.  Bennett,  5  It  seems,  partition  cannot  be  decreed  of 
Gill,  463.  lands  in  the  adverse  possession  of  a  stran- 

Upon  a  bill  filed  by  husband  and  wife,  ger,  nor  where  one  heir  claims  to  hold  in 

r'nst  the  co-heirs  of  the  wife>  to  procure  severalty  a  part  of  the  land,  though  he 

divirion  or  sale  of  their  fiitbor's  real  consent  to  tne  proceedin|;s,  if  before  oon- 

estate,  of  which  he  died  seised  and  intes-  firmation  of  them  he  objects.    Galbraith 

tate,  the  fact  that  one  of  the  defendants  o.  Green,  13  S.  &  B.  93. 

bad  purchased  the  wife's  interest  firom  her  The  orphans'  court  may  order  partition, 

husband,  and  also  the  interest  of  the  other  though  a  petition  at  common  law  is  pend- 

hdrs,  no  conveyance  having  been  procured  ing,  bronght  by  another  heir.     Bex  v. 

from  the  wife,  in  the  mode  prescribed  by  B5l.3  S.  &  B.  533. 

law,  to  pass  the  real  estate  ofikfime  cooert.  Where  an  influit  hefar,  or  his  guardian^ 

will  not  prevent  the  county  court  ftom  issn-  has  accepted  the  sum  at  which  nis  share 

ing  a  conunission,  and  directing  and  allow-  was  valued,  the  former,  after  coming  of 

ing  an  election  to  be  made,  according  to  the  age,  may  still  avoid  the  decree  for  error, 

act  regulating  descents.    Cheney  v.  Tip-  if  he  proceeds  to  do  it  as  soon  as  the  error 

ton,  3  Gill,  327.  is  discovered.    Elliot  v.  Elliot,  5  Binn.  1. 

In  Pennsylvania,  the  orphans'  court  may  After  the  land  is  awarded  upon  regular 

make  partition  of  descended  lands,  on  pe-  proceedings  to  one  heir,  the  court  can  pass 

tition  of  the  widow  or  an  heir.    Where  a  no  order  to  vary  the  amount  of  his  liar 

division  is  impracticable,  the  whole  may  bilii^  therefor.     Ghdlagher  v.  Gallagher, 

be  ordered  to  one  heir,  preferring  males  to  6  Watts,  473. 

females,  and  older  to  youngor  heurs,  and  Where,  in  settling  the  amount  of  the 

extending  the  preference  to  children  daim-  recognizance,  given  by  one  heir,  who  takee 

ing  by  representation  of  their  deceased  the  whole  lan^  no  aqjodication  has  been 
VOL.  n.                              28 
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bad  upon  an  advanoemaU  made  to  anotiher  The  statute  of  April  21, 1846,  does  nofc 

of  the  hein ;  in  a  snit  upon  such  reoo^  render  a  party,  who,  having  prenrioiiahr 

xiizance  for  his  benefit,  the  defendant  may  purchaaed  real  estate  sold  imder  prooeed- 

daim  an  allowance  upon  this  ground,  ings  fyr  partition  in  the  District  Conrt  of 

Blanchard  v.  Com.,  6  Watts,  809.  Philadelphia,  refused  to  aoo^  a  deed  or 

Joinder  of  the  widow  and  heirs,  as  d^  pay  tiie  purdiase  moncr,  liable  to  pay  tba 

ibndants  in  a  snit  for  partition,  is  a  fktal  difoenoe  in  the  price  brooght  at  a  aobse- 

defect    Power  o.  Power,  7  Watts,  205.  quent  sale.    McMichaei  0.  &ilton,  I  Bar* 

The  following  fhriher  cases  upon  this  ns,  215. 
subject  have  oc<mrred  in  Pennsylyania.  A  The  district  eourt,  before  the  statute  of 
decree  of  partition  in  the  orphans'  court  1846,  had  no  jurisdiction  of  an  action  of 
fs  necessarily  as  conclusive  as  a  judgment  partition  between  parties  taking  by  descent 
of  partition  at  law.  Herr  v.  Herr,  5  Barr,  from  one  who  diea  sole  seised.  &. 
428.  And  an  irregular  partition  cannot  In  proceedings  for  partition,  which  re- 
be  avoided  collaterally,  oncvily  9.  Waa^  suit  m  &e  division  or  the  land  among  a 
Aer,  8  Barr,  896.  See  Goundie  v.  North-  part  of  the  hdn,  who  reoogniie  to  pay  tha 
ampton,  &c.,  7  Barr,  288.  shares  of  the  other,  such  reoogniaanoes  an 

DUit  on  a  reoognizance  in  the  orphans'  not  void,  merely  because  the  prooeeduiga 

eourt,  given  by  an  heir,  who  took  one  of  were  erroneous.    Ck>mmonweuth  v,  Bm- 

three  purparts  at  the  appraisement  in  favor  fsj,  6  Barr,  348. 

of  the  Commonwealth,  for  the  payment  to  The  orphans'  court  has  no  jurisdiction 

the  other  heirs  of  their  proportional  diares  to  decree  partition  among  heirs,  where  one 

In  the  purpart  Held,  tne  aefendtfit,  under  claims  to  noM  a  part  of  tha  land  in  sever- 

the  plea  of  payment  with  leave,  &c,  might  alty,  though  he  consents  to  the  proceed* 

show  that  one  of  the  other  purparts,  not  in^;  if,  Mfore  confirmation  of  tocm,  he 

faken  at  the  appraisement,  was  sold  by  a  objects  to  the  partition.    £ell's  Bstafte^  6 

trustee  under  oraer  of  the  orphans'  court ;  Barr,  457,  ace.  18  8.  &  R.  98. 

that  the  balance  of  the  proceeds,  alter  pay-  An  owdty,  awarded  on  partitioa  to  one 

ment  of  the  debts  of  the  intestate,  was  of  several  heirs,  is  a  lien  on  the  land,  and 

paid  to  the  plaintifiT;  and  that  the  defend-  takes  precedence  of  subseauent  liens  of 

ant  in  the  suit  never  made  any  objection ;  creditors  of  another  of  the  neirs,  claiming 

—  and  the  &ct,  whether  it  was  received  part  of  the  land  in  his  own  righ^  and  part 

as  part  payment,  should  be  submitted  to  by  purchase  from  others  of  the  hears.   Dar- 

fliejurT.    Kidd  v.  The  Commonwealth,  Imgton,  &c.,  1  Harris,  480. 

4  Bams,  426.  Presumption  of  payment  of  an  owdty» 

Such  recognizance  should  be  sued  in  the  ftom  lapse  of  time,  may  be  rebutted,  oy 

hame  of  the  Commonwealth,  though  the  proof  of  a  peymoit  on  account,  within 

name  of  the  persons  suing  should  be  stated  twenty  years.    lb. 

on  the  record.     A  mistake,  however,  in  Though  a  sheriff's  sale  for  the  debt  of 

this  respect,  will  furnish  no  defence,  as  the  the  ancestor  discharges  lands,  held  by  .an 

court  will  look  to  the  distribution  of  the  heir  under  proceedings  in  partition,  from 

amount  recovered.    The  judgment  should  the  lien  of  recognizances  given  to  secure 

not  be  for  the  penalty,  but  for  the  amount  the  other  heirs  their  shares  of  the  valua- 

of  the  interest  of  those  suing.   lb.  tion,  yet  the  debt  thereby  secsred  is  not 

All  the  cetttits^tiM  need  not  be  marked  wholly  discharged,  if  the  amonnt  doe  on 

6f  record.    Less  than  the  whole  number  the  recognizance  was  m(»e  than  snfficieai 

may  sue,  and  they  may  recover  as  much  to  pay  the  debts  of  the  ancestor  for  wfaiefa 

Of  the  fimd  as  they  show  themselves  enti-  the  land  was  liable ;  and,  in  such  case,  the 

Ued  to,  leaving  the  balance  for  those  en-  accepting  heir  is  not  entitled  to  participate 

titled  who  may  afterwards  sue.   But  where  in  tne  surplus  arising  from  the  shenff's 

they  represent  one  heir,  their  joinder  in  sale,  which  is  insufficient  to  pay  t^e  amonnt 

the  suit  would  seem  to  be  proper.    lb.  secured  by  the  recognizance.     Common- 

In  partition,  under  the  act  of  1832,  the  wealth  v.  Mclntyre,  8  Barr,  295. 

inquest  may  divide  the  land  into  more  pur-  In  Viiginia  and  Kentudcy,  where  one  of 

ptiTta  than  these  are  heirs ;  and  such  of  the  several  heirs  is  an  inhnt^fime  eoifert,  mm 

tiurparts  as  are  not  accepted  may  be  sold,  compos,  or  beyond  sea,  if  the  share  of  each 

t)arrah's  Appeal,  10  Barr,  210.  heir  does  not  exceed  $300  in  Viiginia,  in 

In  1827,  a  husband  could  agree  to  a  Kentuckjp,  £80,  the  chancery,  county,  or 

parol  partition  of  real  estate,  in  which  his  corporation  court  (in  Kentucky  the  chan- 

wife  was  interested  as  heir ;  and,  where  cerjr  court),  may  order  a  sale  and  distri- 

the  interest  of  the  wifo  was  turned  into  button  of  the  proceeds.    (On  a  proceeding 

money  by  way  of  owelty,  such  sum  of  for  partition  among  heirs,  it  is  not  neoes> 

money  could  bHB  reduced  into  possession  of  sary  that  persons  not  hdrs^  in  poases- 

the  husband.   Darlington's,  «c.,  1  Harris,  sion  under  some  of  them,  should  be  made 
480. 
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nrtiet.     Fleak  v.  Chamben,  7  B.  Hon.  of  the  flheiiff.    Upson  v.  Horn,  3  Strobh. 

665.  106. 

In  Kentucky,  an  application  br  hears  of  Where  an  intestate  died  in  1799,  and,  in 

an  estate,  for  its  partition,  shoola  set  forth  1811,  an  infonnal  division  of  his  slaves 

the  names  of  the  neirs.    An  order  for  par-  was  made  between  his  widow  and  six  chil- 

tition,  which  directed  the  commissioners  to  dren,  it  was  held,  on  a  bill  filed  for  pard- 

oonTC^  to  the  heirs,  was  also  held  to  be  tion,  after  1841,  that  it  would  be  presumed 

bad;  the  proceedings  of  the  commissioners  that  a  legal  partition  had  been  made, 

should  first  be  reported  to  the  court  Bioe  Walker  v.  £Vasier,  S  Rich.  £q.  99. 

V.  Rice,  10  B.  Mon.  430.  In  North  Carolina,  where  dower  has 

In  Mississippi,  a  part  of  several  devisees,  been  assigned  to  a  widow,  by  giving  her 

in  remainder,  after  the  tennination  of  the  one  third'  of  the  net  profits  of  an  estate, 

particular  estate,  maj  apply  to  the  probate  this  is  no  impedhnent  to  a  partition  or  sale 

eonrt  to  have  their  share  set  off*  to  them,  for  partition  by  the  heirs.    Hassell  v.  Mi- 

though  others  of  them,  dahning  under  the  zdl,  6  Ired.  £q.  392. 

same  will,  claim  the  whole  proper^.  Rail  In  Alabama,  where  land  is  sold  by  order 

V.  Dotson,  14  S.  &  M.  176.)  of  the  orphans'  court,  to  make  equal  dia- 

No  parcener  shall  have  any  meferenee  in  tribution,  and  security  is  not  required  for 
an  election  or  division.  In  Georeia,  the  the  purchase  money,  the  heirs  have  an 
ooorts  of  ordinary  maj,  on  application,  equitable  lien  upon  the  land  for  the  pur- 
make  distribution  of  intestate  estates,  chase  money,  which  may  be  enforced  either 
tfuough  fireeholders,  by  lot  or  otherwise,  affainst  the  original  purchaser,  or  a  pur- 
ghring  a  share  to  each  distributee.  They  c£aser  ftom  him  with  notice ;  and,  where 
niay  also  order  a  sale  of  lands,  or  slaves,  the  administratrix  was  the  purchaser,  the 
if  beneficial  to  heirs  and  creditors.  An  heirs  might  enforce  theur  lien  against  such 
administrator  may,  if  expedient,  keep  the  second  purchaser,  without  resorting  in  the 
estate  together,  and  manage  it  himself,  or  first  mstance  to  the  sureties  of  the  admin- 
let  it  out.  In  Mississippi,  where  a  division  istratrix  on  her  official  bond,  she  having 
is  impracticable,  the  lands  may  be  sc^d.  paid  no  part  of  the  purchase  money,  and 
The  probate  court  may  order  partition,  ocdng  insolvent  Strange  v.  Keenan,  8 
where  one  heir  or  devisee  is  a  minor.  Ala.  816. 

1  Vir.  Rev.  C.  358;  1  Ky.  Rev.  L.  565,  The  act  of  Tennessee,  of  1787,  ch.  17, 

566;  Prince,  241,  243,  249,  254 ;  Missi.  sect  1,  which  provides  that  the  return  of 

Rev.  C.  58, 61, 62.    See  Chinn  v.  Muxiay,  the  commissioners  in  a  partition  suit  shall 

4  Gratt  348.  be  made  under  their  seals,  is  merely  di- 

In  Michigan,  where  a  division  is  imprao-  rectoiy,  and  does  not  vitiate  the  record  of 

ticabie,  the  whole  estate  may  be  settled  on  partition,  where  the  direction  has  not  been 

one  or  a  part  of  the  heirs,  with  the  usual  complied  with,  the  return  having  been 

ureference  as  to  age  and  sex.    If  a  bus-  received  and  made  part  of  the  record  oi 

band  is  under  fuaxdianship,  the  wife  may  the  court     Bledsoe  r.  Wiley,  7  Humph, 

loin  his  guardian  in  making  partition  of  507. 

oer  land.    Where  partition  would  be  inju-  In  New  York,  where,  under  a  devise  of 

rious,  the  land  wiU  be  sold,-  after  an  ap-  real  estate  in  remainder,  three  of  the  devi- 

praisal,  as  in  case  of  an  execution.    MicL  sees  had  expended  a  large  sum  in  valuable 

Ii.  65,  66 ;  St  1839,  220 ;  1842, 112,  improTements,  in  good  faith,  believing  that 

In  Kentucky,  the  oountj  court,  on  ap-  th^  were  the  sole  owners,  they  were  al- 

plication,  may  make  partition  among  heirs,  lowed,  in  partition,  for  the  enhanced  value 

mduding  the  reversion  of  the  dower  estate  of  the  estate  in  consequence  of  such  im- 

after  its  determination ;  and   subject  to  movements.   Conklin  r.  Conklin,  3  Sandf. 

the  control  and  revision  of  a  court  of  Ch.  64. 

equity.    2  Ky.  Rev.  L.  1070, 1071.    (See  Ck>mmissioners  made  partition  between 

8 Xitt  40.)  heirs,  and  assigned  dower  to  the  widow, 

but  by  mistake  omitted  to  mention  in  the 

In  South  Carolina,  where  one  joint  ten-  partition  the  parcel  set  off  as  dower,  and 

ant  or  tenant  in  common  dies,  the  ordi-  which  was  intended  to  be  assigned  to  one 

nary  has  jurisdiction,  under  die  act  of  infismt  heir,  according  to  an  agreement 

1824  and  1839,  to  order  his  interest  in  the  with  the  adult  heirs  and  the  guanlians  of 

Ismd  to  be  sold,  and  the  proceeds  to  be  di-  the  minors,  so  that  the  infant  received  a 

Tided  among  his  heirs  or  devisees.    Gates  much  smaUer  portion  of  the  estate  than 

9.  Irick,  2  Rich.  593,  note.  the  others.     The  report  was  confirmed, 

A  decree  of  Ae  ordinary,  ordering  a  sale  and  judgment  entered  thereon,  and  the 

of  land  for  partition,  will  not  be  disturbed  error  was  not  discovered  till  thirty  years 

on  appeal,  on  the  ground  that  fte  sum-  afterwards,  the  widow  having  lived  during 

mons  in  partition  was  served  on  the  de-  the  intervening  time.     Hdd,  the  agroe- 

fjBndant  by  the  applicant  himselfi  instead  ment  between  the  partiea  was  invalid; 
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that  the  occapfttion  bj  the  parties  of  the  dent,  and  give  eflfect  to  flie  intended  pan!- 

lands  set  off  to  them  was  no  ratification  tion,  according  to  the  original  derign  of 

of  snch  agreement;  bnt  that,  as  the  parti-  the  oommissioners  and  the  jnstioe  of  the 

tion  shoi^  on  its  face  that  a  part  m  the  case.     Donglas  v.  Yiele,  8  Sandf.  Ch. 

land  was  not  set  off  at  all,  a  conrt  of  eqnitY  439. 
could  erant  relief,  on  the  ground  of  aoa- 
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TTCLB  BT  PUBLIC  ORANT,  PATElTr,  WABBANT,  ETC* 

1.  Introductory  remarks.  43.  Void  or  voidable  patents;  caotcdf 
i.  Title  acquired  by  a  patent ;  how  ftur,  other  modes  of  aroiding. 

at  law  or  in  equity,  a  patent  super-  54.  Uncertainty  of  patent  or  entry;  eri- 

sedes  or  controls  other  chums ;  form  denoe  in  case  of. 

of  patent,  sealing,  &&  56.  Construction  of  entry,  waixant,  &c.— 

8.  Transfer  of  public  hmds  by  legislatire  intent 

resolve  or  vote  of  proprietors.  57.  Conditional  patent;  forfeiture. 

9.  Effect  of  a  patent  on  preSxistinff  tl-    60.  Baervation  in  a  patent,  &c 

ties;  legislative  acts  m  ftivorof  set-  66.  Description  of  lands  granted;  wheth- 
tlers ;   possession,  as  against  the  er  vacant ;  calls,  lines,  bonndaiiet, 

government  and  othendse;   con*  monuments,  &c. 

flicting  patents.  76.  Title  in  connection  with  water. 

S8.  Time,  as  anecting  title;  title  finmded  8S.  Part^posaeawm ;  eflbct  of. 

on  presumption,  possession,  or  reo-  83.  Title  by  eatop^, 

ognition.  84.  Parties,  —  heirs,  assignees,  &c.    Stat- 

98.  Survey,  as  the  foundation  of  a  patent  utory  laws  of  the  United  States 

and  of  the  several  States. 

^  1.  TiTLB  by  convejfonee  or  pur<Aase  inclades  pvilic  grcmU  and 
private  deeds.  The  former  will  be  considered  in  the  present  chap- 
ter ;  including  the  disposition  of  the  public  lands  by  the  United 
States,  and  the  respective  State  governments,  in  the  form  of  grant, 
patent,  warrant  and  mrvey,  or  other  modes  of  transfer  sanctioned 
by  local  statute  and  usage»  The  law  of  each  particular  State  in 
reference  to  public  lands  must  of  course  depend,  to  a  great  extent, 
upon  its  own  express  statutes*  There  are,  however,  some  general 
principles,  which,  with  slight  local  modifications,  seem  to  prevail 
throughout  the  United  States*  The  statutes  themaelves  will  be 
found  in  a  note  at  the  end.^ 

^  2.  In  general,  the  title  under  a  patent  prevails  at  law,  against 
other  claims,  unless  in  case  of  firaud.     But  equity  inquires  into  the 

1  See  Coe  V.  Bradley,  49  Mafaie,  388;    Blood,  36  Venn.  273;  BTGowaa  v.  Aid, 
Clark  V.  Southard's,  6o.,  16  Ohio  St  408 ;    58  Penn.  84. 
Qittingfl  V.  Moale,  SI  Md.  144;  Perkms  v. 
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preliminary  steps,  and  recognizes  eqoitable  rights.^  A  patent 
is,  at  least,  primd  /oae, evidence  of  title  aai-iianrayi^.and  b  some* 
times  held  conclnsiye  evidence  of  a  survey.'  The  reasons  for  a 
grant  are  not  open  to  inquiry.^ 

§  2  a*  A  grant  gives  a  right  of  entry,  but  no  actnal  seisin.  A 
grant  is  held  necessary  even  to  a  right  of  entry .^  (a) 

§  8.  A  patent  is  the  conveyance  of  existing  rights ;  not  an  asser- 
tion of  title  to  the  whole  land  patented.®  It  involves  no  warranty 
of  title  J  (J) 

§  4.  After  the  issue  of  a  patent,  assignments  and  transfers  of 
the  preemption  right  will  not  be  inquired  into.' 

§  5.  In  New  York,  the  great  seal  authenticates  a  patent,  thon^ 
not  signed  by  the  governor.  It  is  primd  fade  evidence  that  the 
patent  was  approved  by  him  and  issued  by  his  direction.'  (c) 

§  6.  A  patent  takes  effect  from  its  date,  though  sealed  after- 
wards. ^ 

1  Boardman  v.  Lessees,  &c,  6  Pet.  828 ;       *  James  v.  Betz,  8  Bum.  12 ;  W(df  v. 


inffston,  S  Barb.  258 ; v.  Manran,  <  Innes  v.  Crawford,  2  Bibb,  4X2 ;  4  lb. 

15  l)eaio,  889 :  Isaacs  v.  Steel,  3  Scam.  654 ;  1  Mar.  59, 106. 

99 ;  Sears  v.  rarker,  1  Hayw.  185.    See  ^  Beeler  o.  Coj,  9  B.  Mon.  812. 

Faulkenbernr  o.  Tmesdell,  5  Strobh.  221 ;  7  State  v.  Crutchfield,  8  Head,  118. 

Xdams  V,  Jackson,  4  W.  &  8.  55.    See  '  Moraan  v.  Cnrtenhis,  4  Mil  866. 

sect  9.  '  People  v.  LiTingston,  8  Barb.  263. 

i<>  Heath  v.  Boss,  12  Johns.  140. 

(a)  In  North  Carolina,  title  by  patenjfc  and  the  legal  title  to  lihe  manor  being,  hj 

prevails  over  that  by  entry  in  the  land-  Tirtne  thereof,  in  the  defendant's  anceston 

office,  unless  lost  b^  seven  years'  adverse  at  the  time  of  the  American  Berolntaon; 

possession.     And  it  has  beisn  held,  that  it  not  being  daimed  that,  prior  to  the 

the  first  grant  passes  the  legal  title,  even  Bevoltttion,.lhe  lands  reverted  to  the  Brit- 

^thont  entry;  though  perhaps  an  adverse  ish  crown,  or  subsequently  thereto  to  the 

claimant  might  have  rekef  in  equity.  Seek-  people,  by  forfeiture,  escheat,  or  otherwise, 

ri^ht  V.  Bogen,  1  Hayw.  177;  Dickey  v,  2.  That  the  patents  were  both  issued,  hi 

£&odenpile,  lb.  859 ;  Den  v.  Mooney,  1  due  form,  to  pass  the  title  of  the  crown ; 

Mur.  401 .  and  that  nothmg  appeared  npon  their  fiwes 

(6)  No  implied  warranty  of  title  at-  to  render  them  voia.    8.  Tliat  the  proof 

taches  to  the  assignment  dr  a  land-office  did  not  show,  Idbrmatively,  that  ther  were 

certificate  of  the  location  of  land.    John-  issued  without  authority,  and,  in  uie  ab- 

aon  V.  Houghton,  19  Ind.  859.  sence  of  such  proof,  the  grants  wen  ]d»> 

(c)  A  defendant,  for  the  purpose  of  nary  evidenoe  of  authority  in  the  colonial 

showing  a  title,  introduced  letters-patent  coyemors.    4.  That  the  patents  being  evi- 

firom  royal  governors,  dated   1686,  and  denoe  primd  Jade  that  tfaej  were  reguail^ 

1715.    These  patents  embraced  the  manor  issued,  and  that  all  the  prelimiAaxy  reonp- 

of  Livingston,  of  which  the  premises  in  sites  had  been  complied  with;  the  prooria 

question  were  a  part     The   defendant  opposition   thereto  was  too  conjectural, 

traced  his  title  up  to  the  original  patentee,  unsatisiaetory,  and  insufficient,  on  which 

Held:   1.  That  if  either  of  the  patents  to  find  the  fact  of  irregularitv.    5.  That 

was  valid,  the  plaintiffii  could  not  recover ;  if  the  patents  were  obtained  by  frand,  or 

the  premises  being  indaded  in  each  grant,  nuarepreseatation,  they  could  not,  for  Aal 
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.  §  T,  A  patent  is  a  pabHc  act,  entitled  to  **  fall  faith  and  credit " 
in  eveij  other  Stiite.  Jt  canpot  be  opUatwiUj  4Mpnted,  on  tl^^ 
i;roimd  that  the  snrvej  was  a  forgery*^ 

§  8.  Public  lands  have  been  sometimes  disposed  of  otherwise 
than  by  grant  or  patent.  Thus  it  has  been  held  in  Massachusetts, 
that,  where  one  is  in  pqasessiQU  of  public  landSf  a  resolve  of  the 
legislature,  relea^Qg  them  to  him,  passes  a  title,  withojut  any  further 
9Ct^  ezcept  performance. of  the  conditions,  if  any.^  So,  a  grant  by 
the  provincial  legislature,  thoiigh  depending  upon  the  approval  of 
the  crown,  which  was  never  given,  but  confirmed  by  resolves  after 
the  Revolution,  has  been  held  to  pass  a  title  and  seisin,  from  its 
date  ;^  and  no  particular  terias  are  requisite.^  (a)  So  the  proprie- 
tors of  common  and  undivided  lands  in  'Sew  Hampshire  may  di* 
vide  by  metes  and  bounds,  and  lots  and  ranges,  by  vote  or  deed. 
So  they  may  convey  without  partition.^ ,  So  (as  will  be  seen  by 
reference  to  the  statutes  cited)  Proprietors  of  the  Eennebeck 
Purchase,  in  Maine,  may  alienate  their  lands  by  vote;  a  certificate 
of  which,  under  seal  of  the  company,  and  signe4  and  acknowledged 
by  their  clerk,  passes  an  indefeasible  title.^  (i)  And  a  grant  by 
proprietors'  vote  cannot  be  revoked  at  a  subsequent  meeting.  Not 
is  the  grantee,  by  claiming  under  the  first  vote,  precluded  firom 
dispating  the  Becond.T 

§  9.  Notwithstanding  the  necessity  and  the  efficacy  of  a  grant  or 

1  LmsIj  v.  Fontauifi,  4  Hm.  &  M.  146.  *  Enfidd  «.  Pennit,  5  K.  H.  2S0. 

*  Mayo  V.  lAhhj,  12  Mass.  839.  *  Corbett  v.  Norcross,  35  N.  H.  99. 

s  Prop'rs,  &c.  v.  Jones,  12  Mass.  334.  ^  Kidder  v.  Bhusdell,  45  Maine,  461. 

(Bnt  see  HUl  o.  Dyer,  3  Qreenl.  441.)  ^  pi^e  v.  Dyke,  2  Greenl.  213. 

reason,  be  assailed  collaterally,  in  an  action  viousl^  died,  haying^  derised  his  land  to 

of  ejectment ;  but  could  only  be  avoided  his  wife  for  life,  remainder  to  two  of  his 

by  a  regular  course  of  pleadings  on  bill  or  sons.     The  selectmen  released  to  "  the 

§eire  fadas,  in  which  the  fraud  or  mi»-  heirs  of  A."    Held,  the  resolre  passed  the 

representation  was  directly  put  in  issue,  title  to  the  proprietors,  &c.,  upon  condi- 

People  V.  Livingston,  8  Barb.  253.  tion  subsequent,  of  paying  the  money;  that 

(a)  Under  a  resolve  of  the  legislature^  it  enured  to  the  benefit  of  the  assignees 

a  commissioner  appointed  to  r^rt  the  and  devisees  of  the  proprietors,  &c.,  named, 

names  of  settlers  m  the  town  of  S.,  and  who  were  entitled  to  deeds  fixnn  the  select- 

the  quantity  of  land  to  which  they  were  men,  the  word  oiuf  being  construed  to  mean 

entitled,  reported,  among  others,  "  to  the  or,  according  to  the  intent  of  the  grant ; 

heirs  of  A,  200  acres."    The  legislature  that  A  had  a  devisable  interest,  and  his 

afterwards  accepted  the  report,  and  an^  devisees  should  hold  against  his  heirs. 

firmed  and  arcmted  the  lands  to  the  pro-  Sargent  v.  Simpson,  8  Greenl.  148. 

prietors,  and  their  heirs  and  assigns^  re-  (£)  Bnt  a  grant  of  lands,  by  the  Pro- 

apectiyely,  and  authorized  the  selectmen  prietors  of  K^mebec  Purchase,  cannot  be 

<n  S.  to  release  for  a  smaU  price  to  each  enlaiged  by  a  mere  vote  of  the  proprie> 

person,  '*  and  to  his  or  their  heirs  and  as-  tors.     Qanoey  v,  Houdlette,  39  Maine, 

signs/'  the  title  of  the  State.    A  had  pr&-  451. 
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patent  in  passing  a  perfect  tide,  the  principle  is  also  laid  down,  that 
a  patent  eatmot  affect  pre^xifiUng  ti(U%}'  (a)  Thus,  in  Pennsyl- 
yania,  it  is  said  to  be  against  conscience  to  take  out  a  warrant  for 
land  subject  to  a  prior  warrant  and  paid  for.*  So,  in  Michigan,  the 
holder  of  a  land  warrant,  tree  from  question,  has,  hj  statute^  an 
absolute  right  to  locate  land  under  it,  and  to  a  patent.^  So  a  vaUd 
entry  gives  an  equitable  title,  which  cannot  be  diyested.^  And  the 
government  has  no  authority  to  cancel  an  entry .^  So,  after  pay- 
ment made  to  the  government,  and  a  conveyance,  as  against  an- 
other deed,  with  notice,  equity  wiU  enfolrce  the  first.^ 

§  10*  In  Pennsylvania,  an  early  resident  totdement,  unless  aban- 
doned, is  preferred  to  a  patent^  A  patentee,  without  title,  is  a 
trustee  for  the  true  ownen  And  one  cannot  recover  land  merely 
because  his  name  is  used  in  a  warrant,  without  proving  payment, 
that  he  procured  the  survey,  or  otherwise  acquired  title.  A  party 
gains  no  title  by  writing  the  application,  if  another  paid  the  price, 
and  procured  and  paid  for  die  returns.^  In  Vir^ia,  a  patent  ob- 
tained with  notice  of  a  prior  entry  may  be  set  aside.^ 

^  10  a.  It  is  to  be  remarked,  however,  that  every  purchaser  of 
land  from  the  United  States,  by  preemption  or  private  entry,  does 
80  subject  to  the  rules  of  the  land  department;  all  entries  are  made 
subject  to  the  ^^  supervision  and  control  of  the  commissioners  of  the 
general  land-office,'*  and  all  contests  are  decided  by  the  local  land 
officers,  subject  to  appeal.  So  all  purchasers  from  a  preemptor, 
prior  to  the  consummation  of  the  entry,  take  subject  to  the  power 

1  New  OrleanB  o.  Annas,  9  Pet.  236.       *  Aldrich  o.  Aldrich,  37  SI.  dS. 
See  U.  S.  V.  Arredondo,  6  lb.  738.  "  lb. 

>  M'Calloiigh  V.  Wallace,  8  8.  &  B.       7  Elliot  v.  Bebnet,  8  Tea.  287. 
181.  B  Baer  v,  Bovd,  1  S.  &  B.  208;  Uxkiet 

s  Merrill  v,  Hartwell,  11  Mich.  200.  v.  CoiToll,  5  W.  &  S.  60. 

*  McDowell  o.  Moigan,  28  HI.  528.  *  Hagin  v.  Wardens,  3  Gratt  315. 

(a)  In  case  of  demse  and  a  subsequent  simple  priyilege;  snch  as  the  right  to  take 
tMitent,  the  heirs  hold  in  trust  for  the  dey-  for  railroad  purposes.  California,  &c  v. 
isees.  Cobb  v,  Stewart,  4  Met.  (Kv.)  255.  Grant,  21  Cal.  254. 
A  patent,  subject  to  equitable  rights  not  So  a  patent  is  said  to  be  only  erideDOS 
completed  under  the  provisions  of  a  stat-  of  title.  M'Connell  v.  Wilcox,  1  Scam, 
ate,  Tests  an  absolute  fee,  not  a  trust,  357;  Goodlet  v.  Smithson,  5  For.  S45; 
and  the  patentee's  possession  is  adverse.  James  v.  Betz,  2  Binn.  12;  Wolf  v.  God- 
Dredge  V.  YoTsyth,  2  Black,  563.  dard,  9  Watts,  547. 

SeUlers  upon  public  lands,  with  no  And  the  court  may  go  behind  a  P*t^t 

rights  beyond  those  of  bare  occupancy,  and  inquire  into  equitable  daima.    Brush 

cannot  be  regarded  as  naked  wrong-doers,  v.  Ware,  15  Pet  93.    It  overrides  snbo^ 

having  no  equitable  rights  in  their  im-  quent  righta,  not  prior  equitiee.    lb. 

provementa,  aa  against  persons  ^Aiming  a  , 
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of  the  upper  office*  to  confirm  or  cancel  the  same,  as  in  case  of 
the  original  porchaser.f  Where  the;  upper  office  snbseqaently  can* 
eels  the  wtry«  the  purchaser's  title  fiiSs  ^nd  h^  is  left  to  jbis  cove- 
nants ;  when,  howeyer,  it  confirms  the  entry,  the  title  passes  to. the 
^preemptor's  grantee,  by  operation  of  the  covenant  of  warranty  in 
the  deed.^ 

.,  §  11.  The  le^^Iatore  may  pass  laws  %0  qniet  the  possession  of 
occupants  and  settlers,  unless  plainly  repugnant  to  acts  of  Con- 
gress.^ 

§  12.  An  act,  providing  that  no  location  should  be  made  upon 
patented  or  surveyed  tracts,  was  held  not  to  apply  to  valid  and 
regular  surveys,  but  to  protect  those  which  were  defective  and 
voidable,  though  not  void.' 

§  13.  The  laws,  securing  to  the  possessor  the  quiet  enjoyment 
of  lands  belongmg  to  the  federal  government)  though  valid,  gave 
no  title,  which  formed  the  consideration  f(Mr  a  contract ;  and  aban- 
.dcmment  extinguished  his  rights.^ 

§  14.  Where  one  has  an  equitable  title  to  one  half  of  a  tract, 
of  which  the  line  has  not  been  run  and  ascertained,  and  which  was 
not  a  subdivision  of  land  known  to  the  land-office ;  a  possession,  to 
.be  noticed,  must  cover  the  whole  tract  claimed.^ 

^  16.  Possession  is  held  to  give  no  title  as  against  the  govern^ 
ment.  Thus,  in  Maryland,  the  Lord  Proprietary  could  not  be  a& 
fected  by  any  adverse  possession  previous  to  a  grant*^  So  a  prior 
entry,  set  up  against  a  later  grant,  may  be  impeached  by  evidence 
dehori  the  grant.^  And  it  is  sometimes  held  that  an  entry  is  in« 
valid  against  a  subsequent  entry  and  grant' 

§  16.  As  between  individuals,  different  considerations  determine 
their  respective  conflicting  titles. 

\  17.  In  Tennessee,  the  elder  entry  and  younger  grant  are  pre* 
ferred.  But  the  elder  grant  prevails  against  the  younger  grant  and 
elder  survey.* 

§  18.  Government  is  never  presumed  to  grant  land  twice.^^ 

1  RandaQ  v.  Edert,  7  Minn.  450.  *  Stewart  v.  Mason,  3  Ear.  &  J.  531. 

*  Pettyjohn  v.  Akers,  6  Terg.  448.  See       '  Roach  v.  Boyd,  1  Sneed,  134. 
Hanrick  v.  Thompson,  9  Ala.  409.  "  Sampson  o.  Taylor,  1  Sneed,  600. 

*  Jackson  v.  Clark.  1  Pet.  636.  *  Doneean  v.  Taylor.  6  Hnmnh.  501 


*  Jackson  v.  Clark,  1  Pet.  636.  *  Don^gan  v.  Taylor,  6  Hnmph.  501. 

*  Bamhart  ©.  Neisler,  6  Humph.  493 

*  Hanrick  v.  Thompson,  9  Ala.  409. 


«  Bamhart  o.^eisler,  6  Hnmph.  493.  ^  Jackson  v.  Mnrray,  7  John.  5. 
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§  19.  To  orerreach  an  elder  grant,  founded  on  a  jonnger  entry, 
the  prior  tifi^  mnst  be  tpeeial;  that  Is,  diintain  on  its  lace  a  de- 
scriptioEi  by  whieh  any  one  may  identify.^ 

§  20.  An  eld^  entry  with  a  jonnger  grant  will  not  preTail,  im- 
less  special  in  itft  caQs,  and  conformaUe  to  its  own  grant  and  sor- 
vey.  If  it  deviates  from  the  survey,  thus  interfering  with  die 
prior  entry,  it  is  void,  though  the  latter  is  not  sarreyed  within  a 
year.* 

§  21.  In  Virginia, «  patent  for  lands  covered  by  a  cbiim  does 
not  pass  a  tide  subject  only  thereto.  But  in  case  of  a  mere  entry, 
without  a  survey  or  tettxtn  of  flie  plat,  the  land  is  open  to  a  war- 
rant in  &vor  of  another  person.' 

§  22.  In  the  same  State,  an  entry  is  only  fhe  first  step  towards 
a  legal  title.  So  a  warrant.  The  grant  rdates  to  it,  but  not  as 
against  intervening  rights.* 

^  28.  Where  two  patents  lap,  and  one  of  the  patentees  occupies 
a  portion  of  the  land  contained  in  both,  it  is  a  possession  of  the 
whole.*  (a) 

§  24.  In  Maryland,  as  between  the  holders  of  general  or  com- 
mon land*warrakits,  there  is  no  priority  of  right  to  locate.  The 
warrant  is  a  mere  authority  to  the  surveyor,  Ac,  to  make  the  sur- 
vey, and  the  certificate  is  the  inception  of  title,  to  which  the  patent 
relatef.  The  title  remains  in  the  State  till  location,  and  passes  fay 
It  junior  warrant,  if  first  executed.^ 

§  25.  Chancery  wiQ  sustain  the  ri^ts  of  one  claiming  under  an 
entry  which  is  clearly  proved,  but  will  not  interfere  where  there  is 
a  balance  of  rights  J 


1  Parish  V.  CamminB,  11  Humph.  297.  *  Johnson  v.  Brown,  S  Call,  259 ; 

s  Craiff  0.  MiUer,  8  Terg.  S4d^  M'QaT-  v.  Dowdall,  2  Wash.  106. 

ock  V.  Shannon,  5,  128.  •  See  Jones  v.  ^  Williams  v.  Miller,  7  Ired.  186. 

M'Canley-,  2  Dnv.  14.  *  Canal,  &e.  v.  Railroad,  &c.,  4  Gffl  & 

•  Kichols  V,  Coyej,  4  Band.  865.  J.  1. 

7  Gamett  v.  Jenkins,  8  Pet  75. 

(a)  A  made  an  entry  so  va^e  in  its  snch  survey  obtained  a  grant  before  B  ob- 

description  that  no  one  could  tell  what  tained  his.    Held,  that,  mi^er  those  cir- 

land  It  corered.    Afterwards  B  made  an  cumstances,  A  was  to  be  looked  upon  in 

entry,  definite  in  its  description.    A,  hav-  the  same  light  as  a  junior  enterer,  with 

ing  Tull  notice  of  this  entry,  caused  a  snr-  notice  of  a  prior  en^  of  B ;   that  B'a 

yey  to  be  made  of  his  entiy,  by  which  he  title  was  preterable ;  and  Uiat  he  had  a 

included  the  land  entered  by  B,  but,  to  do  right  to  a  decree  eompelling  A  to  make 

80,  he  was  obliged  to  run  two  miles  in  hun  a  ocmveyance,  and  for  profits,  4c. 

length,  and  but  a  few  yards  in  width,  and  Allen  v.  Church,  6  Ired.  £q.  252. 
pass  OTor  flereral  granted  landsj  and  upon 
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« 

§  26.  A  janior  patentee  may  rely  upon  possession  subsequent 
bnt  not  prior  to  the  eU«r  patent^ 

^  27.  Where  A  and  B  are  grantees  of  the  same  land,  and  the 
light  of  A,  the  prior  one,  escheats ;  this  Tests  no  title  in  B,  but  the 
State  holds,  subject  to  a  new  grant.  So  where  a  prior  grantee 
relinquishes  the  land  to  the  State.' 

^  28.  Land  titles,  of^coorse,  often  depend  upon  the  question  of 
Mme.(a) 

§  29.  In  Pennsylvania,  a  warrant  is  valid,  though  unexecuted 
for  thirty-seven  years,  unless  there  is  a  later  claim.'  But  where 
tiiere  is  such  a  claim,  unreasonable  delay  in  making  and  returning 
a  survey  postpones  the  par^,  whether  the  warrant  be  descriptive 
or  not.*  In  North  Carolina,  in  the  absence  of  any  statute  as  to 
time,  after  payment  of  entry  money,  a  grant  may  be  taken  out 
at  any  time ;  subject,  however,  to  a  grant  founded  upon  a  subse- 
quent entry  without  notice.^  In  Kentucky,  where  entry,  &c.,  are 
not  within  the  time  provided  by  law,  an  adverse  claimant  may 
showit^ 

§  29  a.  A  patent  may  be  presumed  from  a  warrant  one  hundred 
and  three  years  old,  located  sixtynseven  years  ago,  and  eightjr-eight 
years'  possession.^  So,  aftier  more  than  ten  years  firom  the  issuing 
of  a  patent,' equity  will  not  entertain, a  bill  for  its  repeal.'  So, 
a  warrant,  return  of  survey,  and  patent  being  proved,  with  undis- 
puted acts  of  ownership  for  more  than  twenty  years,  the  law  pre- 
sumes all  requisite  formalities.^  So,  long  possession,  accompanied 
by  loss  of  the  return  of  survey,  gives  a  title  as  against  a  party  with 
notice.^  So,  afi;er  a  survey,  certificate,  and  payment  of  the  com- 
position money,  the  party  devised  the  land,  and  it  was  held  by  him 
and  the  devisees  about  seventy-four  years.    A  grant  was  made  to 

1  Shanks  v.  Laneaflter,  5  Qratt  110.  *  Erons  v.  Long,  6  Ired.  Eq.  259. 

•  Elmendoiff  0.  Carmichael,  8  Litt.  481 ;  *  Atchley  v.  Latham,  2  Litt  361. 
Sti<h  p.  Hart,  6  Mon.  624.    See  Doe  v.  v  Walls  v.  M'Gee,  4  Harring.  108;  aoc. 
Bobertaon,  1 1  Wheat.  332 ;  Jones  v.  Jones,  Tabbs  o.  Lynch,  4  Harring.  521 . 

1  Call,  468.  •  B  Goodwm  v.  M'aner,  3  Gratt.  291. 

•  McDonald  v,  Mnlhollan,  5  Watts,  173.        «  Carl  o.  Spring,  2  Watts,  390. 

«  Goddaid  o.  Gloninger,  5  Watts,  209 ;      ^  Roland  v.  Long,  1  Harris,  464. 
Steimetz  v.  Logan,  lb.  51 8 ;  Zerbe  o.  SchaU, 
4  Watts,  138. 

(a|  As  to  the  time  of  entry  and  sonrej    Terg.  170 ;  Vanghn  v.  Hatfield,  5  lb.  236  7 
in  Tennesaee,  see  Rhodes  v.  Perkins,  4^M'Gayockt;.  Shimon,  lb.  128. 
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him  after  hiB  death.    Held,  this  grant  was  void,  and  a  legal  giant 
should  be  presumed.^  (a) 

§  29  b.  It  is  held  that  abandonment  of  a  setdement  for  mate 
than  ten  years  forfeits  the  title.*  So  the  State  maj  grant  lands, 
though  granted  more  than  Sftj  years  before  to  one  who  has  left 
the  State,  and  is  understood  to  have  left  no  heirs,  no  claim  haTing 
been  made  under  the  prior  grant.  And  the  second  grantee  has 
sufficient  possession  within  his  bounds  to  maintain  trespass  against 
a  wrongdoer.^  But  the  doctrine  of  abandonment  is  held  to  have 
no  application  to  an  actual  grant.* 

§  80.  Where  claimants  under  di£brent  patents,  nineteen  years 
before  the  trial,  caused  a  new  survey,  and  agreed  to  the  line  run, 
and  afterwards  repeatedly  recognized  it ;  held,  the  line  could  not  be 
disturbed.*  So  after  partition,  possession  according  to  ^  survey 
and  map,  and  the  lapse  of  forty  years.* 

§  81.  Notwithstanding  a  grant,  twenty-five  years'  enjoyment 
^ves  title  against  an  intruder,  not  claiming  under  a  grant.^ 

§  82.  In  ancient  patents,  where  the  description  is  vague  and  the 
construction  doubtftd,  the  acts  of  parties,  of  the  government,  and 
of  adjoining  claimants  are  entitled  to  great  weight  in  settling  the 
location.* 

'   §  38.  As  the  foundation  of  a  valid  patent,  it  is  held  that  there 
must  be  an  official  survej/.^  (b) 

§  84.  An  actual  survey  is  evidence  of  the'  land  granted,  though 
the  calls  of  the  grant  cover  but  a  part  of  the  land.^  The  survey 
shows  the  extent  of  possession.^  (e) 

^  Carroll  v.  Norwood,  5  Haiv  &  J.  165;    v,  Mnrn^,  7,  5; v.  BlicCall,  10,  S77; 

HaQ  V.  Gongh,  lb.  190.  v.  Aiioonmaker,  7  lb.  IS,  S8S ;  8  lb. 

>  Grant  v.  Allison,  43  Penn.  427.  867,  894;  9  lb.  100;  11  lb.  163. 

*  Roach  V.  Boyd,  1  Sneed,  184.  ^  Onv,  HoUidaja,  9  B.  Hon.  59. 

*  Feiria  v.  Coorer,  10  CaL  589.  *  Jackson  v.  Wood,  13  John.  846. 

^  Jackson  v.  Van  Corlaer,  11  John.  1S3.       *  M'Arthnr  v,  Fhoebns,  2  Ohio,  418. 

*  Jackson  v.  Yeddor,  3  John.  8 ;  aoc.      ^^  Gamer  v,  Norris,  1  Tenr.  62. 
Jackson  v.  Dieffendorf,  8  John.  269 ; ^  Lawrence  v.  Himtar,  9  Watts,  64. 

(a)  Late  cases  in  Pennsylyania  decide,  Barreys  had  been  made  br  aathority  of  the 

that  possession  for  twenty-one  years  gives  United  States,  ihe  first  of  which  had  never 

a  title ;  O'Hara  v.  Richardson,  46  Benn.  been  approved,  but  the  parties  had  entered 

385 ;  that  a  settlement  of  fourteen  years  into  a  notarial  agreement  to  respect  it  in 

g'ves  a  real  estate  interest;  Znhler  v.  preference  to  the  last;  held,  tM  partiei 

:hrack,  46  Penn.  67 ;  and  duit  the  qnes-  were  boand  by  this  agreement  so  long  as 

tion  of  mixed  or  sole  possession  is  for  the  it  remained  in  force,  and  had  not  been  set 

jniy;  O'Hara  v,  Richardson,  46  Penn.  aside  by  a  direct  rescission.    Dngaa  v. 

385^  Tmxillo,  IS  La.  An.  116. 

(6)  Where  two  separate  and  conflicting  (c)  In  Pennsylvaniay  thoiis^  s  wamat 
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^  85.  The  (U.  S.)  surveyor  is  bound  to  survey  entries  according 
to  their  priority,  either  in  a  square  or  oblong  shape.^ 

§  86.  A  survey,  not  notorious,  is  not  a  good  call  for  an  entry. 
But  after  a  conformable  survey,  if  the  entry  is  valid,  it  may  be  sup^ 
ported  by  the  caU.    The  boundaries  of  the  survey  must  be  shown.* 

§  87.  A  junior  entry  limits  the  survey  of  an  elder  one  to  its  calls.' 

§  88.  Until  the  survey  of  an  entry,  a  subsequent  location  must 
be  governed  by  its  calls.  Hence  the  description  in  an  entxy  must 
be  precise.^ 

§  89.  A  survey  of  United  States  lands  shall  be  reetcmgular^  un- 
less some  call  requires  otherwise.^ 

§  40.  Marked  trees  and  lines  are  the  true  survey.  The  actual 
survey  controls  the  return.^ 

§  41.  Where  a  return  of  survey  calls  for  an  adjoining  survey, 
but  the  lines  on  the  ground  conform  to  the  courses  and  distances 
of  the  return,  the  lines  control.^ 

§  42.  The  lines  of  a  survey  may  be  corrected  by  the  patent  and 
a  map  on  file.^  But  the  location  of  an  entry,  after  survey,  cannot 
be  shifted,  to  the  prejudice  of  a  junior  entry.® 

§  48.  A  patent  ci^ot  be  avoided  by  matter  dehoTB^  except  by  a 
regular  vacating  process ;  as  in  case  of  fraud.  So  in  ejectment,  by 
proof  that  grants  recited  as  made  under  treasury  warrants  were 
unlawftdly  located.^  (a)    But  a  second  patent  is  invalid,  till  the 

1  Mitchell  o.  Thompson,  1 ICX.  99.  *  Thomiu  o.  Mowrer,  8  Harr.  189. 

*  Holmes  v.  Troat,  7  Pet  171.  *  Jackson  o.  Hunter,  1  John.  495.    See 

*  lb.  Malseley  v.  Kensinger,  2  Teis.  72. 

*  lb.                        ^  >  Munroe  v.  M'Cormick,  6  Ired.  Eq.  85. 

*  lb.  ^^  Bowman  v.  Bowman,  8  Head,  47; 

*  Yoden  v.  Fleming,  2  Yea.  811:  Hall  Bledsoe o.  Wells, 4 Bibb, 329 ;  4Mon.51; 
V.  Powell,  4  S.  a  B.  462.  Bee  Wrey  v.  5,  213 :  1  Mnnf.  134;  aoc.  Lamb  v.  Hai> 
MiUer,  2  Harr.  289.  ris,  8  Geo.  546. 

be  ymj  nrecise  and  descriptire,  the  party  As  to   presumption  of  pajment,  see 

is  boand  to  show  the  lands  to  the  sor-  Brock  v.  Savage,  46  Fenn.  88. 

Teyor,  and  to  fiimish  or  pay  for  proyisions  In  case  of  snrvej,  no  coireclion  can  be 

and  chain  carriers.    If  the  snnrey  is  made  made  after  retnm.    Hughes  v,  Sterens,  48 

in  his  absence,  the  surveyor  is  held  to  be  Fenn.  197. 

his  agent,  by  whose  acts  he  is  bound.  As  to  deacriptim  and  indmeiriptive  war- 
Hunter  V.  Weaver,  4  Yea.  107.  rants,  see  Hughes  v.  Stevens,  48  Fenn. 

Where  several   indescriptive  warrants  197. 

aro  ^;ranted  to  one  person,  and  located  on  As  to  older  and  younger  survey,  see  Ua- 

adjoming  lands,  the  surveyor  may  return  lone  v.  Sallade,  48  Fenn.  419. 

but  one  draft.    Stevens  v,  Hughea,  8  W.  (a)  Land  officers  cannot  without  an- 

A  S.  465.  tfaonty  adopt  a  rule,  by  which  entries  of 

As  to  rnvsioRpCKm  in  case  of  warrant,  land  can  be  made  by  one  citizen  to  the  ex* 

Ac,  see  Warner  v.  Henby»  48  Fenn.  187.  dnaion  of  another,  as  a  matter  of  fiivor* 
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fii-st  has  been  revoked  by  icire  facias j  or  bill  or  informafiQa  in 
chancery.  So,  though  the  second  recites  a  mistake  in  issuing  the 
first.^  It  is  otherwise  where  fraad  or  mistake  appears  bj  the  pat- 
ent itself.  But  it  cannot  be  shown  collaterally,  that  the  patentee 
intended  was  a  different  person  and  of  a  different  name  firom  the 
one  mentioned ;  nor  that  the  survey  was  prior  to  the  warrant.'  It 
is  held,  that,  even  if  the  sovereign  power  could  at  pleasure  revoke 
a  grant,  which  has  passed  the  great  seal,  a  second  grant  is  not  evi- 
dence of  revocation.^  So  a  party,  who  has  obtained  a  grant  of  land 
under  an  act  of  the  general  assembly,  cannot  be  afiected  by  the 
fraudulent  conduct  of  the  state-house  oflScers,  unless  he  partici- 
pated therein.*  And  although  a  patent  fraudulently  obtained,  or 
which  has  issued  in  violation  of  law,  is  void,  and  does  not  aatfa<H>> 
ize  a  recovery  against  a  party  in  possession  under  color  of  tifle ;  a 
mere  intruder  cannot  insist  upon  the  invalidity  of  the  patent ;  and^ 
where  the  defendant  offers  no  evidence  to  justify  his  posseaaioo^ 
the  fair  inference  is,  that  he  is  an  intruder.^  So  a  grant  is  held  not 
void  for  legal  fraud,  as  by  obtaining  more  land  than  the  part^  was 
entided  to.  It  is  only  voidable  for  the  excess,  and  by  the  govern- 
ment.^ Bnt,  on  the  other  hand,  where  a  patent  is  issued  throii^ 
ignorance  or  mistake,  equity  will  annul  it.'  And  it  has  been  hdd 
that  a  grant  fraudulently  obtained  is  void;  and  that  a  second 
grantee  acquires  the  legal  estate.®  A  fraudulent  patent  was  can- 
celled, by  tearing  off  the  seal  in  open  court.®  So,  in  ejectment,  a 
defendant  may  show  that  the  plaintiff 's  patent  was  illegally  ob- 

1  Jackson  v.  Lawton,  10  John.  28.  *  Maxej  v,  CCoonor,  S8  Tex.  284. 

s  Jackson  v.  Hart,  12  John.  77.     See  7  xj.  8.  v.  Stone,  2  Wall  525. 

Adams  V.  Jackson,  4  W.  &  S.  55 ;  Dick-  *  Boring  v.  Lemmon,  5  Hair.  &  J.  SSS; 

son  V.  Stanley,  10  John.  133;  Lassljv.  Oarretson  v.  Cole,  1,  370;  Hindman  ». 

Fontaine,  4  Hen.  &  M.  146 ;  M'Clean  v.  Beed,  4  Har.  &  M'H.  6 ;  Crommfllin  v. 

Tomlinson,  5  Mnnf.  220.  BOnter,  9  Ala.  694 ;  White  v.  Jaom,  4 

"  Duncan  r.  Beaid,  2  Nott  &  McC.  400.  Call,  253. 

«  Lamb  v.  Harris,  8  Geo.  546.  '  Seward  v.  Hids,  2  Bland,  261. 

*  Crommdin  v.  Minter,  9  Ala.  5^4. 

itism ;  nor  a  practice,  hy  which  written  office  that  the  warrant  was  cancdled  faj 

applications  can  be  made  for  land,  at  times  the  commissioner  of  pension^,  and  the  en- 

wh&a  the  offices  are  dosed  to  prirate  en-  tiy  therefore  suspended,  on  the  ground 

try,  giring  the  anplicant  a  preference  or  tliat  the  warrant  was  obtained  on  fiilsa 

preemption.    M'Dowell  v.  M^oigan,  28  HI.  and  forged  papers.    Held,  such  er  parti 

528.  and  extrajnoicial  proceedings  mnst  be  di»- 

The  vendor  of  a  land-warrant  gnaran-  regarded  bj  the  court,  and  gave  no  r^^ 

teed  it  "in  all  respects."     The  vendee,  of  action  on  the  wanan^.    Merrill  aw 

after  location,  was  notified  firom  the  land-  H«rtwell»  11  Midi.  900. 
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tained*^  So  A»  a  setder  on  kncb  of  Massachiuetts,  in  Bangor, 
within  the  tenns  of  the  Resolves  of  Jnne  26, 1789^  sold  one  acr<d 
to  B^  and  afterwaMfa  the  remainder  of  the  lot  to  0,  who  transferred 
It  to  D  and  his  associates*  D,  &c.,  received  from  tiie  committee 
of  the  State  a  deed  of  the  whole  lot,  as  assignees  of  A,  having 
complied  with  the  pvesoribed  c(Miditions»  D  always  occupied  after 
his  purchase,  and  B  lived  in  another  town,  and  never  exercised  any 
ownership  till  after  the  grant  by  the  committee  to  D.  D  brings 
an  action  against  E,  a  grancee  of  B,  for  a  part  of  the  acre.  Held, 
B  might  alle^pe  that  the  deed  of  the  committee  was  void,  for  fraud, 
m  to  the  acre,  notwidistanding  the  olause  in  the  act  of  separation, 
confirming  all  grants  of  Massachusetts ;  that  B  represented  a  set- 
tler within  the  meaning  of  the  resolves,  and  might  therefore  claim 
to  be  confinned  in  his  title  f  and  that  the  deed  was  void,  if  D  took 
it  fraudulently,  knowing  the  acre  to  be  included,  though  the  com* 
niittee  did  not  know  it'  So,  in  case  of  a  preSmption  claim,  fraud 
is  held  a  defence.'  So,  more  especially,  the  unlawful  aots  of  the 
parties  who  executed  a  warrant  do  not  aflfect  a  purchaser  without 
notice,  actual,  or  implied  from  clear  and  unequvvocal  possession.^ 
So,  a  grant  issued  pending  a  caveat  ia  void.^ 

§  44.  A  caveat  (a)  is  a  kind  of  equitable  process,  resembling  an 
injunction,  and  subject  to  equitable  mles.^  The  effect  of  a  caveat  is 
to  prevent,  not  to  set  aside  a  patent.  But,  pending  a  caveat,  equity 
may  repeal  a  patent  surreptitiously  obtained.  It  is  said,  equity 
will  not  interfere  upon  grounds  which  were  or  might  have  been 
offered  upon  trial  of  a  caveat.  Butit  wiU  entertain  jurisdiction,  if 
drcnmstanees  are  shown  which  render  it  proper,  though  a  caveat 
is  the  riBgnlar  remedy.  Thus,  where  the  rights  of  the  parties  can^ 
not  be  adjusted  in  the  cotut  of  caveat^  but  the  aid  of  equity  is 
needed  to  give  each  his  proper  share  of  the  land,  for  which  one 
has  improperly  obtained  a  patent^ 

1  Hambleton  v.  Wells,  4  Call,  213.  *  Breston  v.  Haryey,  3  Call,  495.    See 

'  Lapish  V.  Wella,  6  Greenl.  175.  Holland  v.  Crow,  12  Irod.  275.    As  to  the 

*  Lytle  V.  State,  17  Ark.  608.  caveat  in  South  Carolina,  see  Mnse  v. 

*  C^resson  v.  Miller,  2  Watts,  272.  Lau^dge,  2  Bay,  426. 

»  Sharp  V.  Curds,  4  Bibb,  647 ;  Davis  v.       t  Wilcox  v,  CaDowajr,  1  Wash.  38 ;  No- 
StaiSbid,  8  B.  lion.  274.  land  v.  Cromwell,  4  Mnnf.  155 ;  Depew  v. 

(a)  It  is  a  somewhat  local  remedy. 
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.  §  45.  A  caveator  mtist  prove  a  title  to  the  land  warrant  under 
which  hisL  own  survey  is  made.^ 

:  §  46.  Where  a  will  directs  the  sale  of  lands,  an  administrator  cwm 
ietta.  armexy  in  possession,  may  by  caveat  prevent  the  issning  of  a 
patent  therefor.^  . 

§  47.  One  who  can  eaveat  ought  to  do  so ;  but  drciimstanceB 
may  excuse  it.^ 

§  48«  Where  a  eaveatar  relies  upon  an  exoeptionf  he  must  prove 
the  lands  in  qaestioa  to  be  within  it^ 

§  49.  The  State  cannot  maintain  trespass  to  txy  titles,  as  it  can- 
not be  disseised.  For  a  trespass  on  public  lands,  the  remedy  is  by 
information  for  intrusion,  brought  by  the  public  prosecutor,  and  a 
bench  warrant  founded  thereupon.^ 

$  50.  In  Pennsylvania,  a  vacating  warrant  is  granted  only  m 
case  of  actual  improvement  and  settlement.^ 

§  61.  A  patent  will  not  be  set  aside  upon  the  ground  of  an  equity 
which  would  have  ^ven  a  better  title  upon  a  prior  caveat,  unless 
obtained  by  firaud,  or  unless  the  prosecution  of  the  eaveat  was  pie- 
vented  by  firaud  ^r  accident.^ 

§  52.  By  firaud  is  meant  actual  notice  to  the  patentee  oF  the 
prior  equity.8 

§  58.  A  grantee  may  re-mark  for  himself,  to  confirm  his  boun- 
dary, where  the  State  has  neglected  to  mark  the  lines.  But  if  he 
wilfiiUy  include  vacant  lands,  the  re*marking  is  firaudulent  and 
void,^ 

§  54.  Uncertaintjf  in  a  grant  may  sometimes  be  cured.^  But 
reasonable  strictness  is  necessary  in  an  entry .^^  An  entry  too 
vague  to  identify  tiie  land  is  not  legal  notice^  nor  does  it  give  any 
right,  as  against  a  subsequent  entry,  survey,  and  grant.^ 

Howard,  1  Hnnf.  S99;  Christian  o.Chiis-  •  Riddle  v.  Albert,  1  Watts,  121. 

tian,  6  Mnnf.  534.    (See  Goosemaa  v.  ^  Johnson  v.  Brovm,  3  OaXlf  259.    (Bat 

Martin,  4  Mnnf.  533 ;  Johnson  v.  Brown,  see  I  Rev.  C.  330.) 

3  Call,  259 ;  Lyne  v.  Jackson,  1  Band.  *  M'Clnne  o.  Hughes,  5  Band.  453; 

114.)  Jackson  o.  M'GaTock,  lb.  509. 

I  Carrie  v.  Martin,  3  Call,  2S.  *  Houston  v.  Pillow,  1  Ym.  481. 

*  Archer  v.  Saddler,  2  Hen.  &  M.  370.  ^  Armstrong  9.  Mndd,  10  B.  Mon.  144; 

•  Hamilton  v.  Maze,  4  CaU,  196.  ITArthnr  v.  Fhoebns,  2  Ohio,  418.    See 
«  Marshall  v.  Clark,  lb.  268.  Fenwiek  o.  Gill,  38  Mis.  510. 

A  State  V.  Arledge,  1  Bai  651;  2  lb.      ^  Hnnter  v.  Call,  1  CaU,  206. 
iOl.  i«  Mnaioe  V.  M'CoEmick,  6  Ind.  Bq.  85. 
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§  65.  The  calls  of  a  patent  may  be  identified  by  the  entry. 
But  omitted  points  of  description  cannot  be  thus  supplied,  or  the 
title  by  patent  controlled.^  (a) 

^  56.  It  is  held,  that,  in  construing  an  entry,  the  intent  of  the 
locator  is  to  control.'  But  the  terms  of  a  warrant  determine  the 
lands  included  in  it,  with  the  aid  of  other  evidence  as  to  situation, 
without  reference  to  intention.' 

§  56  a.  It  is  held  that  the  grants  of  the  government  are  to  be 
oonstrued  strictly,  and  not  most  strongly  against  the  grantor.^ 

§  57.  Grants  are  sometimes  c(mditional.  It  is  held,  that  a  grant, 
to  be  forfeited  on  breach  of  condition,  is  ip90  facto  forfeited  by 
such  breach.'  But,  on  the  other  hand,  where  a  grant  is  made  upon 
a  condition,  to  be  performed  within  a  certain  time,  the  title  remains 
in  the  grantee  till  some  legislative  act  claiming  a  forfeiture.'  And, 
Buch  a  grant  having  been  made  by  Massachusetts  in  the  territory 
of  Maine,  held,  after  the  division  of  the  States,  the  former  might 
extend  the  time  of  performance  J 

§  58.  A  statutory  provision,  that  no  certificate  shall  be  granted  to 
one  under  eighteen  y^ars  of  age,  is  merely  directory.  Ejectment 
does  not  lie,  and  the  statute  of  limitations  may  be  avoided  by  such 
grant.' 

§  59.  Where  settlers  have  been  invited  upon  public  lands  by 
legislative  enactments,  they  acquire  preemptive  rights,  subordinate 
to  the  rights  of  the  State ;  but,  if  the  settler  fails  to  comply  with 
the  laws,  under  which  he  holds,  he  forfeits  his  right  to  preempt, 
and  the  land  may  be  appropriated  to  others ;  and,  if  so  appro- 
priated, and  the  grantee  does  not  assert  his  title,  and  oust  the 
former  settler  within  twenty  years,  the  settier's  titie  is  good  by 
prescription.' 

§  60.  A  grant  or  patent  often  contains  a  reservationJ^ 

^  Camden  v.  Haskill,  8  Rand.  462.  «  latde  v,  Watson,  8  Biaine»  214. 

«  Holmes  v.  Trout,  7  Pet  171.    See  8  ^  lb. 

Wans,  465 ;  aoc.  M'Arthur  v.  Neville,  8  "  Jennings  v,  MThitaker,  4  Mon.  51. 

Ohio,  183.  9  Campbell  v.  Thomas,  9  B.  Mon.  82. 

•  Norris  v.  Monen,  3  Watts,  465.  ^  See  Hopkins  9.  Ward,  6  Munf.  38; 

*  McManns  v.  Cannichael,  3  Qarke,  1.  Jackson  9.  Smith,  9  John.  100. 
»  Kennedy  v,  M'Cartney,  4  Port.  141. 

(a)  In  reference  to  parol  evidence  as  to  ft  pku,  see  Funk  v,  Hughes,  5  GiU,  316. 
See  also  Profit  9. Williams,  1  Teig.  89. 

TOL.  n.  24 


870  AUiaUOAN  LAW  OF  BBAL  PB0P8BI7» 

§  61.  Where  a  grant  of  a  township  reserves  land  for  public  naes^ 
such  land  does  not  vest  in  the  ^pnntees,  thong^  no  town  or  jdantft- 
tion  is  established.^' 

§  62.  A  location  of  land,  reserved  for  public  uses  in  the  gruit 
of  a  (Maine)  township,  regularly  made  and  accepted^  after  noticOi 
conclusively  determines  the  extent  of  the  reaervation,  although  the 
location  does  not  include  one  thousand  acres,  and  is  taken  in  parti 
of  two  lots.' 

§  68.  A  reservation  of  lands  for  a  town,  for  the  use  of  the  inhab* 
itants,  is  a  covenant  by  the  State  that  it  shall  be  appropriated  to 
no  other  use,  and  makes  the  State  a  trustee  tat  the  iidiabitMitB. 
Hence  a  subsequent  grant  to  an  individual  must  be  founded  m 
finaud,  or  obtained  by  fidse  suggestions.' 

§  64.  In  the  deed  of  the  land  agent  of  Maine  was  tiiis  reserva* 
tion :  *'  Reserving,  however,  to  actual  settlers  thereon  the  r^ght  to 
perfect  their  titles  to  such  lands  in  the  same  manner  as  if  this  cent* 
veyance  had  not  been  made."  Held,  that  such  reservatian 
designed  only  for  those  who  had  contracts  in  writing  by  which  ti 
could  be  perfected.^ 

§  65.  The  proprietors  of  a  large  tract  omveyed  to  A  by  metes 
and  bounds,  and  contracted  to  sell  him  an  adjoining  parcel,  which 
he  accordingly  entered  and  fenced.  Afterwards  they  omveyed  to 
B  all  their  unappropriated  lands  ^^  in  the  tract,  bounding  on  land 
of  A,"  whose  deed  was  not  recorded.  Held,  the  part  occupied  by 
A  did  not  pass  as  im^q^propriatecL^ 

§  66.  Grant  by  the  State  of  a  township,  with  a  reservation 
that  every  one  settled  thereon,  prior  to  a  certain  day,  should  re- 
ceive a  deed  of  a  one  hundred  acre  lot  from  the  gcantee,  on  pay* 
ment  of  a  certain  sum  before  a  certain  day.  Held,  the  grantee 
gained  a  title  in  fee  to  the  whole  land ;  and  that  a  settler  could 
not  claim  a  deed,  without  paying  the  appointed  sum  at  the  ap- 
pointed time.^ 

§  66  a.  Many  questions  arise  in  reference  to  the  lands  whidi 

1  Dmingham  v.  Smith,  30  Mame,  970.        *  Bogen  v.  McFheten,  S  Heaih,  114* 
s  lb.  s  Thomdike  v.  Banwtt,  2  GreenL  318. 

*  HawUns  v.  Arthur,  3  Bay,  195.  *  Hoirqr  v.  Deana,  1  ShepL  31. 
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constitute  the  subject  matter  of  grant ;  such  as  their  identity,  (a) 
nature,  location,  anid  boundaries. 

§  66  b«  A  mop,  made  and  deposited  conformably  to  a  statute 
requirement,-  is  not  conclusive  evidence  of  boundaries.^ 

§  67.  Lands  recently  purchased  by  the  State,  from  a  corporation 
to  which  they  were  formerly  granted,  are  not  vacant  lands.  Hence, 
a  grantee  acquires  no  good  tide  to  them.' 

§  68.  A  patent  of  lands  occupied  by  the  Indians  is  valid,  with- 
out their  consent,  as  between  parties,  neither  of  whom  claims  under 
them.^  (by 

§  69.  An  entry  of  United  States  lands  in  a  county  afterwards 
divided  does  not  authorize  a  survey  in  the  former  county,  if  the 
land  fidb  in  the  new  one.^ 

■ 

^  70.  A  patent  passes  nothing,  unless  the  land  described  is  sus- 
ceptible of  location ;  that  is,  unless  the  survey  can  be  made  to  dose, 
either  as  to  the  whole  or  a  definite  part.  As  where  the  land  is 
granted  by  boundaries  only,  and  any  boundary  is  lost,  and  its  situs 
cannot  be  proved ;  or  where  the  grant  is  by  courses  and  distances 
only,  with  a  boundary  only  at  the  commencement  of  the  first  line, 
which  is  lost ;  and  there  is  no  proof  of  the  beginning  or  ending  of 
any  line.* 

§  71.  If  the  essential  call  of  an  entry  be  uncertain,  as  to  the 
land  covered  by  the  warrant,  and  there  are  no  other  calls  to  con- 
trol the  special  call,  the  entry  is  invalid.*  Some  leading  objects 
called  for  must  be  known  to  the  public  at  the  time^  and  the  calls  must 
be  so  certain  as  to  enable  the  holder  of  a  warrant,  with  reasonable 
diligence,  to  locate  adjoining  land.  Where  the  object  is  known  by 
two  names,  so  that  it  can  be  found  by  a  call  for  either,  such  a  call  is 
sufficient.    Certain  calls  may  be  explained  or  controlled  by  others. 

^  Cook  0.  Bonnet,  4  CaL  397.  *  Boaidman  e.  Lessees,  ftc.,  6  Pet  328. 

•  State  V,  Arled^,  2  Bai.  401.  *  Wilson  v.  Inloes,  6  Gill,  121. 

*  JadoBon  v.  Haason,  8  John.  375. 


AnOYB  npon  the  oarties  claiming  on-  more  v.  Wri^t,  lb.  826 ;  CrtUespie  v.  Can- 
theconfinnation ;  oat  the  certificate  cf  ningham,  2  finmph.  19.  A  mnt  may  be 
smreror,  that  the  lot  surFeyed  was  the    good  in  part — as  for  land  Ijing  ont  of 


(a)  The  snryey  of  a  tract  confirmed  is  Blair  v.  JPathkiller,  2  Yerg.  407 ;  MTe- 

',  ChI" 

don ;  l>at  the  certificate  cf  ningham,  2  Hnmph.  19 

TveTor,  tbat  the  lot  smreyed  was  the  good  in  part — as  for  L ^   ^ 

lot  conceded  to  the  confirmee,  is  not  evi-  we  Indian  territoiy.    Winn  v.  Patterson, 

dimce  of  snch  fiu^,  the  confirmation  not  9  Pet  683 ;  Pattenon  v.  Jenks,  2  lb.  235 ; 

ealling  for  the  concession.  Cutler  o.  Wadr  Danforth  v.  Wear,  9  Wheat  673.     See 

dinyham,  33  Mis.  269.  Marsh  v.  Brooks,  8  How.  223;  chap.  1. 
(f  )  As  to  grants  of  Indian  lands,  see 
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And  the  conrt  wiQ  correct  mistakes  in  calls.  The  entire  descrip- 
tion must  be  taken,  bj  a  reasonable  constmction.  A  repugnant 
and  clearly  mistaken  call  will  be  rejected ;  but  a  description 
whollj  uncertain  avoids  the  grant.  Boundaries  and  calls,  natural 
or  artificial,  control  course  and  distance.^  (a) 

§  72.  A  call  need  not  be  notorious  at  the  time  of  entry,  if  it  be- 
come so  before  the  inception  of  an  adverse  claim.' 

§  78.  An  entry  is  special,  which  calls  for  natural  and  artificial 
objects.* 

§  74.  An  entiy  is  a  location;  and  refers  to  a  tract  with  defined 
though  unsurveyed  boundaries,  necessarily  having  more  than  two 
comers.* 

75.  In  Pennsylvania,  an  entry  must  be  made  in  a  square  or 
oblong,  if  there  is  sufficient  vacant  land ;  or,  if  not  thus  entered, 
it  should  be  thus  surveyed.* 

^  Garnett  v.  Jenkins,  S  Pet.  75 ;  Board-  son  v.  Frienon,  1  WC,  S32 ;  Stokes  v. 

man  v.  liessees,  ftc,  6,  328 ;  Barclay  v.  HolUdaj,  lb.  855 ;  Bond  v.  <t^ttleiMiiB 

Howell,  lb.  498;   Crogfaan  v.  Nelson,  3  lb.  584. 

How.  187  ;  Wilson  v.  Inloes,  6  Gill,  121 ;        *  Talbot  v.  M'GaTOck,  1  Teig.  962. 
5  Pet  485 ;  3  Pet.  320 ;  2  Con.  (S.  C.)       •'  Clark  v.  Hunt,  5  Yeig.  278. 
115;    Snmter   v.    Braoey,  2   Bay,  515;        «  M'Arthnr  v.  NeviUe,  3  Ohio,  183. 
Colclongh  V.  Richardson,  1  M'C.  167;       ^  M'Gavock  v.  Shannon,  5  Yeig.  1S8; 

Welch  v.  Philips,  lb.  215 ;  2  Bai.  78 ;  Net-  Mitchell  v.  Thompson,  1  MX.  99. 

(a)  The  leading  object  in  the  eratifica-  with  calls,  it  has  a  nrinciple  of  8df-«ii8ten- 
tion  of  all  calls,  is  certainty  in  the  location,  tation,  not  possessed  by  grants  with  coume 
In  general,  if  there  be  a  peremptory  cadi  and  distance  only,  or  with  caUs  only. 
to  an  object  of  length  by  a  course  and  dis-  Where  a  ^nt  isoj  course  and  distanes 
tance  line,  and  the  object  can  be  reached  and  calls,  if  ^e  begmning,  and  any  or  all 
by  gratifying  the  di8tan<^,  but  yiolating  of  the  boundaries,  save  one,  are  lost  and 
the  course,  or  by  conforming  to  the  course  incapable  of  proof,  the  vitality  of  the  gn&t 
and  disregarding  the  distance;  the  course  still  continues.  This  is  the  natural  import 
must  control  w  distance.  The  word  of  the  express  words  of  the  grant  A 
'^  by,"  when  descriptiyely  used  in  a  grant,  Talid  surrey  or  grant  may  be  made,  witb> 
does  not  mean  "  in  immediate  contact  out  stating  any  natural  object  as  the  be> 
with,"  but  "near"  to  the  object;  and  ginning  of  its  first  line,  if  there  be  a 
"  near  "  is  a  relative  term,  meaning  very  boundary  at  the  termination  thereof.  Wil- 
unequal  and  difierent  distances.  The  rea-  son  v.  Inloes,  2  GUll,  121. 
son  assigned,  for  running  lines  of  lands  to  Late  cases  on  the  subject  of  boundair 
the  boundaries  called  for  at  their  termina-  seem  not  entirely  leconciiable.  It  is  hxHa^ 
tions,  instead  of  terminating  ihem  accodrd-  that,  where  the  course,  &c.,  and  monuments 
ing  to  thdr  courses  and  distances,  is  not,  conflict,  the  latter  control.  Lodge  v.  Bar> 
exclusively,  that  greater  certainty  as  to  tiie  nett,  46  Penn.  477 ;  Britton  v.  Peny,  14 
tennini  of  such  hues  is  thereby  attained;  Mich.  53.  On  the  other  hand,  as  between 
but,  also,  because  thus  locating  grants  is  lines  and  calls,  the  lines  generally  con- 
more  beneficial  to  grantees ;  and  it  is  a  trol  calls  for  natural  or  fixed  boundaries, 
rule  of  construction  in  grants,  to  give  Quinn  v.  Heart,  43  Penn,  337 ;  Malone  v. 
them  that  interpretation  whidi  operates  Sallade,  48  Penn.  419.  In  case  of  warrant 
most  strongly  against  grantors,  fnd  in  and  survey,  marks  need  not  be  shown.  A 
favor  of  the  griuitees.  If  a  grant  be  made,  'comer  and  line  are  sufficient.  Dreer  v. 
not  only  wim  courses  and  distances,  but  Carskadden,  48  Penn.  38. 
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§  76.  Questions  often  arise  in  connection  with  tvater^  which 
covers  or  adjoins  granted  lands,  (a) 

§  77.  No  patent  issues  for  navigable  water.^  So,  if  a  navigable 
stream  intervenes,  in  ronning  the  lines  of  a  section,  the  surveyor 
does  not  cross  it.'  (() 

§  78.  Where  a  grant  is  made  to  a  company  for  improving  navi- 
gation,  a  grant  of  all  lands  within  two  miles  of  **  said  river  "  passes 
islands  in  the  river.' 

§  79.  A  grant,  though  for  the  most  part  covered  with  water, 
whether  navigable  or  not,  still  passes  the  soil,  subject  to  the  public 
rights  of  fishery  and  navigation.^ 

§  80.  Rocks  in  a  river,  above  water,  have  been  held  vacant 
property,  liable  to  entry.  But. not — under  the  North  Carolina 
entry  law  of  1777 — lands  under  navigable  waters.* 

§  81.  The  authority  to  the  commissioners  of  the  land-office,  in 
New  York,  to  grant  land  under  the  waters  of  navigable  riven,  may 
I)e  executed  by  letters-patent,  under  the  seal  of  the  State ;  though 
not  reserving  gold  and  silver  mines.  Such  patent  is  primdfaeie 
evidence  that  it  was  regularly  issued,  and  that  all  things  prelimi- 
naxy  h«i  been  perfoW  and  complied  with ;  and  where  one 
makes  title,  under  such  patent,  to  lands  which  were  under  water 
at  the  time  of  the  grant,  it  is  iK)t  necessary  for  him  to  show  that 
notice  of  the  application  for  the  grant,  as  required  by  the  statute, 
was  given.  And  where  such  patent,  granted  to  a  turnpike  com- 
pany, bounded  the  granted  lands,  under  water,  by  the  terminus  of 
the  turnpike  at  the  margin ;  held,  conclusive  evidence,  for  the  pur- 
poses of  an  ejectment  by  the  State  against  those  claiming  under 
such  patent,  that  the  grant  was  made  to  ^^  the  proprietors  of  the 
adjacent  lands ; "  also,  that  such  patent  could  not  be  invalidated  by 
proof  that  it  was  granted  for  other  purposes  than  to  promote  the 

1  Day  V.  Day,  32  Md.  5S7.  «  Casey  v.  Inloes,  1  Gill,  490 ;  Wilson 

s  Lemen  v.  Smith,  7  Port.  438.  v.  Inloes,  6  lb.  131. 

^  M'Mnlleii  v.  M'CnUock,  2  Bai.  846.  *  Jones  v.  Jones,  1  Hayw.  491 ;  Tatum 

V.  Sawyer,  2  EUwks,  826. 

(a)  As  to  lands  bounded  on  a  riTer,  see  its  sovereignty  over  the  easement  of  navi- 

Hunter  ^.  Call,  1  Call,  206.     See  also  gation,  and  ceases  with  such  easement,  ex- 

WOson  V.  Inloes,  6  Gill,  121.  cept  for  the  purpose  of  prosecuting  for 

(5)  In  California,  the  ri^ht  of  the  State  purpretture   and   revivinff  the   easement. 

to  land  under  tide-water  is  founded  upon  Guy  v.  Hermance,  5  CiQ.  73. 
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commerce  of  the  State;  as,  in  this  case,  to  a  turnpike  corpora- 
tion.* 

§  82«  In  case  of  settlement  upon  vacant  lands,  with  the  inten- 
tion to  take  the  whole,  the  whole  passes.' (a)  So  a  patent  for 
lands  unimproved  and  wholly  unoccupied  passes  all  the  land  within 
the  survey.  So  an  entry  under  a  grant,  there  being  no  adverse 
possession,  is  primd  facie  coextensive  with  the  grant.'  So  an 
occupant  gains  a  primd  facie  title  to  the  extent  of  his  entry,  though 
he  cultivate  only  a  small  part  of  the  land.^ 

§  83.  Parties  are  sometimes  estopped  by  the  acts  of  themselves 
or  those  under  whom  they  claim.  (5)  Thus,  in  1667,  land  was 
granted  to  A,  who,  in  1689,  sold  to  B.  In  1671,  B  took  out  a 
patent,  including  land  said  to  be  embraced  in  A*s.  Held,  a  party 
claiming  under  B  was  estopped  to  make  this  allegation.^  So  where 
the  boundaries  cannot  be  found,  and  a  re-survey  is  had,  which  rea- 
sonably conforms  to  calls  of  the  grant,  though  not  strictly  correct ; 
the  grantee  takes  a  title  by  estoppel  against  the  State  and  any  sub- 
sequent enterer.     He  is  also  estopped  to  dispute  the  re-marking.^ 

§  88  a.  The  government,  as  well  as  individuals,  may  be  bound 
by  estoppel.  Thus  in  case  of  mistake  in  a  survey,  and  the  party's 
building  upon  the  land.^ 

§  84.  In  reference  to  the  parties  to  a  grant  or  patent,  a  certifi- 
cate may  issue  to  the  heirs  of  a  party  entitled.^  (e)    See  sect.  86. 

§  85.  Under  a  grant  to  revolutionary  officers  or  their  legal  rep- 
resentatives, if  deceased  ;  heirs  take  as  purchasers.^ 

^  The  People  v.  Mannm,  5  Denio,  389.        '  Gamer  v,  Nonis,  I  Yera.  68 ;  Houston 

<  Gilday  r.  Watsgn,  2  8.  &  B.  410.  v.  Ffllow,  B).  481 ;  Davis  v.  ^Botith,  lb.  496. 
>  Pejton  V.  Smith,  5  Pet  485 ;  MiUer        ?  Lindsay  v.  Hawes,  2  Black,  554. 
r.  M'Intyre,  6  Pet.  61.  "  Shanks  v,  Lucas,  4  Blackf.  476.    See 

«  Pettjjohn  V,  Aken,  6  Yeig.  448.  Cobb  v,  Stewart,  4  Met  (Kj.)  256. 
B  JadLson  v.  Murraj,  7  John.  5.  ^  Thompson  v.  Goduun,  9  Ohio,  170. 

(a)  As  to  what  is  indnded  in  Apatad,  topped  A  from  denying  it ;  that  B  did  not 

see  Mahon  i7.  Duncan,  1  Harris,  459 ;  Al-  necessarily  hold  under  the  second  becanse 

1^  9.  Gilreath,  6  Ired.  Kq.  252.  he  was  a  patentee,  but  that  the  contfBiy 

(6)  As  to  estoppel  by  dtadaimer,  see  appeared  nrom  the  omisdon  of  the  pio- 

Miller  v.  Cresson,  5  W.  £  S.  284.  pnetors  to  divide  the  two  lots.  Jackson  v. 

A  patent  issued  in  1737,  and  another  in  Wilson,  9  John.  92.    As  to  eetopnd  by 

1761,  reciting  the  first,  and  induding  lands  re-marking,  see  Biggs  o.  Parker,  1  Meigs, 

contained  in  it.    The  latter  patentees  pur-  43. 

chased  under  the  first  patent,  and  made  (c)  Where  a  patent  issued  in  1602  to  a 

partition  of  the  lands  held  under  the  sec-  deceased  person,  whose  hdrs  conyeyed  In 

ond,  except  two  lots  held  in  the  first   The  1848  to  toe  plaintiff,  and  this  action  for 

plaintifi^.  A,  brings  ejectment,  claiming  un-  the  land  was  brought  in  1849;  bdd,  the 

der  the  second  patent,  against  B,  a  party  title  given  by  the  TOhio)  act  of  May  SO, 

daiming  under  one  of  the  patentees  named.  1836,  was  not  barred.  Wood  v.  Feignson, 

Hdd,  the  redtal  of  the  former  patent  es-  7  Ohio  (N.  S.),  288. 
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§  86.  A  grant  requires  a  grantee.  Hence,  if  the  grantee  is 
dead,  it  passes  no  title.  So  an  entry  in  the  name  of  one  deceased 
is  a  nnllity.  But  an  entry  in  the  name  of  A's  **  heirs,"  not  naming 
them,  may  be  valid.^  And  an  entry,  snrvey,  and  patent  made  in 
the  name  of  heirs  instead  of  devisees,  pass  a  title  to  the  I^ter.^ 
So,  under  the  (U.  S.)  act  of  May  21, 1836,  patents  issued  to  de- 
ceased persons  enure  to  their  heirs.'  So,  in  Kentucky,  a  patent 
executed  or  issued  after  the  death  of  the  patentee  is  good  for  his 
heirs.*    See  sect.  84. 

§  87.  Where  lands  are  located  and  surveyed,  and  patented  to 
heirs,  they  take  by  descent.^ 

§  88.  Where  a  land-office  certificate  is  made  in  the  name  of 
heirs,  the  adnuntstrator  cannot  assign  it^ 

§  88  a.  A  patent  includes  the  legal  representatives  by  contract^ 
as  well  as  by  law  J 

§  88  b.  In  case  of  a  joint  entry,  as  by  brother  and  sisters,  the 
question,  whose  it  shall  be  considered  in  law,  is  for  the  jury.® 

§  89.  Misnomer  in  a  patent  may  be  corrected  by  the  entry  and 
snrvey;  as  where  the  name  in  the  habendum  varies  from  that  in 
the  prenuses.    But  not  by  parol  evidence.^  (a) 

1  Gfllloway  v.  Finlej,    IS  Pet   864;  *  Lomco,  Ac  v.  SwMifaigeii,  1  Ohio, 

McDmudd  v.  Smaller,  6  lb.  S61 ;  Hunt  108. 

«.  WieUiffb,  8  lb.  808.  •  Hawldxis  v,  Johnson,  4  Blaekf.  88. 

s  Hart  V.  Yonng,  8  J.  J.  Har.  414.  T  Hogan  o.  Page,  8  WaU.  606. 

*  Schedda  v.  Sawyer,  4  M'L.  181.  •  Cambria  r.  Tomb,  48  Penn.  S87. 

*  Ey.  Stk  1868, 46.  •  Swan  v.  Wilson,  1  Karsh.  100;  Hehn 

V.  Handle^,  1  litt.  819. 

(a)  The  pablic  domain  of  the  United  ftmr  principal  sonrces.  First,  cessions 
.States  is  smd  to  consist  of  the  following  made  to  the  United  States  by  individual 
lands.  The  temtotrgained bj  the  treaty  •  States  on  the  recommendation  or  reqnest 
of  1788  with  Great  Britain ;  a  trianflnlar  of  the  old  Congress ;  secondly,  the  corn- 
tract  on  Lake  Erie,  granted  by  New  Yoric  pact  with  Georgia,  in  1802 ;  thirdly,  tin 
in  1780  (and  since  imrchased  by  Pennsyl-  pnrchase  of  Louisiana,  in  1808 ;  fonrthly, 
▼ania)  for  the  vse  or  sach  States  as  shoold  tbe  purchase  of  Florida,  in  1819.  8  Webst 
he  parties  to  the  coniederation ;  land  ior-  Works,  868-»  l^t  Speech  on  Fbot^g  Rsto- 
meny  witliin  the  Virginia  charter,  north-  baion, 

west  of  the  Ohio  Biver,  conveyed  in  1786,  The  following  are  some  of  the  principal 

to  be,  after  certain  reservations,  a  common  statntoir  provisions  relating  to  tne  pnblic 

ftmd  for  the  States ;  cessions  m>m  Mass*-  lands  of  tne  United  States. 

chnsetts  in   1786,  from   Conneeticnt  in  (It  mar  be  remariced,  in  advance,  that 

1786  and  1800,  ftom  SonA  Carolina  in  individnals  somethnes  aognire  public  lands 

1787,  from  North  Carolina  in  1790,  fhm  by  a  covemment  truty,  dedarfng  that  cer- 

•Ge<ngui  in  1808;  the  lands  ceded  by  the  tthi  land  thereby  vests  in  a  person,  his 

Indians;  Loaisiana»  Florida,  and  the  Dia-  heiri  and  assigns,  and  thns  operating  as  a 

Hict  of  Cdnmbia,  granted  by  Yirginia  grant     But  when  such  treaty  provides 

•«nd  Maryland.    QM.  819.  Imt  a  half  section  of  land,  at  a  spedfted 

Mr.  Webstar  aays,  the  public  lands  of  point,  shall  be  rronted  to  A,  4c,  by 

ithe  United  States  have  been  dirivedfteoi  paling  irom  the  FreildBnt;  Hrfa  is  hot  a 
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eontraet  ibr  land  to  be  afterwards  located  rior  lines  of  townships  intersected  bj  diis 

and  conveyed.  Longloisi;.  Coffin,  1  Smith,  river,  and  of  all  townships  east  of  it,  not 

d78;  Verden  V.  Coleman,  4  Ind.  457.  heretofore  (1800)  divided  into  sections. 

The  word  gra$U  in  a  treaty  applies  to  shall  be  ran  and  marked  like  those  of 
any  concession,  warrant,  order,  or  permis-  townships  directed  to  be  sold  in  sections 
sion  to  survey,  possess,  or  settle,  whether  of  640  acres.    Gord.  343,  344.    See  Mo- 
written,  parol,  or  presumed  from  posses-  Connell  v.  Wilcox,  1  Scam.  344. 
sion.  •  12  Pet.  410.  Lands  north  of  the  Ohio  lUver,  whidi 

A  grant  may  be  made  or  oonfirmed  bv  a  were  divided  by  ronning  paralld   lines 

law,    Strother  v.  Lucas,  12  Pet  410 ;  Du-  through  the  townships  every  two  mUes, 

tiUet  V,  Blanchard,  14  La.  An.  97 ;  Dart  and  marking  a  comer  every  mile,  are  di- 

V.  Hercules,  34  111.  408 ;  Fenwick  v.  Gill,  vided  into  sections  by  runnmg  lines  from 

38  Mis.  510.    But  no  officer  of  the  gov-  the  mile  comers  to  the  opposite  cone- 

emment  can  reserve  or  appropriate  the  sponding  comers,  and  marung  interme- 

public  domain.    M'Conneli  v.  Wilcox,  1  diate  comers  on  each  of  sudi  fines,  eqnE- 

Scam.  344.  distant,  or  neariy  so,  from  Uie  comen  of 

A  gisnt  from  Conness  to  the  States  sections, 

requires  no  patent    Fort  o.  Williams,  35  All  public  lands  are  sold,  if  at  anction. 

Miss.  533.  in  hali-quarter  sections;  if  otherwise,  in 

All  the  lands  in  the  TenUoriet  in  the  first  sections,  half  sections,  quarter  sectaons,  or 

instance  belong  exclusively  to  the  United  half-quarter  sections  (or  quarter-quarter 

States,  subject  to  their  absolute  and  disone-  sections).     A  quarter-quarter  section  Is 

tionary  disposal.     Lrvine  v.  Marshall,  20  divided  by  a  line  running  east  and  west 

How.  558.  Fractional  sections,  containing  fewer  or 

The  control  of  the  United  States  over  more  than  160  acres,  shall,  as  nearly  as 

their  own  property  is  independent  of  lo-  possible,  be  divided  into  qnarter^oartn' 

cality,  and  no  State  or  Temtoiy  can  inter-  sections, 

fere  with  such  control.    lb.  In  case  of  the  division  of  a  quarter  seo- 

An  ^gent,  purchasing  public  lands  in  a  tion,  the  line  runs  north  and  south.  These 

Territory,  and  taking  a  certificate  to  him-  provisions,  however,  are  subject  to  other 

•self,  must  account  as  trustee,  though  the  .  acts  in  relation  to  sales  in  town  lots.  And 

Statutes  of  the  Territory  have  abolished  the  President,  in  some  instances,  has  an- 

resulting  tamsts.    lb.)  thority  to  order  a  departure  from  the  usual 

Where  one  occupies  or  causes  to  be  mode  of  survey.  No  one  shall  enter  more 
occupied  United  States  land  not  sold  or  than  one  halniuarter  section  in  quarter- 
leased,  or  his  claim  to  which  is  not  con-  ouarter  sections,  nor  unless  he  intends  it 
finoed;  or  snnreys  it,  or  marks  the  bound-  ror  improvement  Qord.  345. 
aries,  &c :  he  ipto  fado  forfeits  his  right  The  cultivator  and  inhabitant  (or  Us 
Gord.  319.  representetives)  of  land  in  Illinois,  and 

Lands  northwest  of  the  Ohio  River,  and  that  part  of  Louisiana  fbrmeriy  composing 
above  the  mouth  of  the  Kentucky  River,  Orleans,  and  Missouri,  not  belonging  to 
are  divided  by  lines  running  norUi  and  and  claimed  by  anoiber,  has  a  prefeiaioe, 
south,  and  omer  lines  ^rossmg  these  at  or  right  of  pnfytption,  to  the  extent  of  a 
right  angles,  forming  townships  six  miles  quarter  section  of  land.  The  act  does  not 
square,  unless  such  demareation  is  pre-  ^ply  to  lands  heretofore  reserved,  or  those 
vented  by  the  interference  of  the  line  oi  to  oe  sold  in  town  lots  and  out  lote.  Gord. 
the  (then)  late  Indian  purchase,  or  land  346,  347.  Such  claimant  notifies  the  rpg- 
before  survejred  or  patented,  or  the  course  ister  of  the  district  land-office,  and  enten 
of  navigable  rivers.  The  comers  of  a  the  land  with  him,  upon  paying  one  twen- 
township  are  marked  with  progressive  tieth  of  the  price  to  Ar  reoeiyer.  Tlw 
numbers,  as  also  eacli  interval  of  one  mile,  entry  must  be  made  at  least  two  weeks  be- 
One  half  of  the  townships,  alternate^,  fore  a  public  sale.  Any  settler  (entided 
are  divided  into  sections  or640  acres,  or  as  to  the  above  preference)  upon  the  ftvction 
near  that  as  may  be,  by  running  thicough  of  a  section  or  a  fractional  quarter  seetiosi, 
them,  each  way,  parallel  lines  at  the  end  containing  less  than  160  acres,  may  por- 
of  every  two  miles.  The  fi»etional  parte  diase  the  adjmning  fractional  quarter  see- 
of  townships  are  also  divided  dnto  sections,  tions,  or  Ae  adjoining  quarter  section, 
and  the  fractions  of  sections  annexed  to  including  improvemente,  or  the  fraction 
the  adjoining  section.  The  surveyor  improved  by  nim,  at  his  option.  Gord. 
makes  a  note  of  mines,  salt  licks,  salt  347, 348.  If  tinre  are  sevml  settlers  en- 
springs,  miU-seata,  and  watercourses.  titled  to  preSmption  on  a  quarter  section 

Townships  west  of  the  river  Muskin-  or  a  fractional  ouarter  section,  each  may 

ffum,  which  are  tobe  sold  in  quarter  town-  have  the  ri^ht  ot  purchasing  one  or  mom 

ships,  are  divided  into  half  sections  of  320  quarter  sections  or  firaction^  quarter  seo- 

iores,  or  nearly  that  number*    The  inte-  turns  of  Ae  land  settled  on,  whidi  shall 
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be  equitably  divided  in  such  way  aa  to  assignee  may  take  out  a  patent  in  his  oiim 

give  every  one  his  own  improvements.  By  name.    Also  other  acts  of  1832  and  1833, 

a  subseqaent  act,  the  same  provision  is  that  where,  in  consequence  of  delay  in  the 

substantudly  repeated,  except  mat  no  pref-  public  surveys,  or  because  the  land  was 

erence  is  allowed  for  more  than  one  quar-  not  attachea  to  any  district,  or  because 

tcr  section,  in  addition  to  a  party's  portion  there  was  a  disputed  public  boundarv,  a 

of  the  fractional  quarter  section  settled  on.  settler  could  not  prove  and  enter  his  claim 

lb.  348.  within  the  time  above  prescribed,  one  year 

Where  a  person,  being  of  age  or  the  shall  be  allowed  after  tne  removal  of  such 
head  of  a  fiimily,  and  an  inhabitant  (or  his  dijfficulty ;  and,  if  the  land  is  proclaimed 
representatives),  on  or  before  January  1,  for  sale  within  a  vear,  it  shall  oe  entered 
1825,  cultivated  land  in  Florida,  not  be-  before  a  sale.  The  occupants  uponyroc* 
longing  to  another,  the  same  provision  is  thna  may^nter  them  as  above,  but,  if  ex- 
made  as  that  above  mentioned,  in  refer-  ceeding  one  Quarter  section,  one  hundred 
ence  to  Dlinois.  But  this  does  not  apply  and  sixtv  acres,  to  include  the  improve- 
to  any  claim  by  confirmation  of  commis-  ment.  A  person  occupying  one  quarter 
sioners  or  act  of  Congress.    lb.  section  and  cultivating  another  may  enter 

Where  a  person  has  his  name  upon  the  eiUier,   designating   within    six   months 

listof  settlers  reported  to  the  commissioner  ^rom  June  19»  1834)  which  he  claims, 

of  the  land-office  by  the  register  and  re-  Gord.  349,  350,  351,  352. 
cdver  for  the  District  of  Jackson  Court-        Sections  2,  5,  20,  23,  30,  33,  may  be 

house,  in  Mississippi,  and  has  no  written  sold  in  one  quarter  or  half-quarter  seo- 

p»roof  of  title,  and  on  March  3,  1819,  cul-  tions ;  a  <^uarter  section  to  be  divided  by  a 

tivated  land  not  claimed  by  any  written  line  running  north  and  south.    lb.  353. 

title  under  the  British,  French,  or  Spanish  Provision  is  made  for  the  form  of  the 

government,  or  granted  by  Congress  as  a  memorandum  to  be  filed  by  a  proposed 

donation ;  he  shall  have  the  ri^t  of  pre-  purchaser,  and  for  the  correction  of  any 

emption,  the  quantity  not  to  exceed  160  accidental  error  therein,  as  to  the  particu- 

acies,  and  to  be  located  by  sectional  lines,  lar  land  rderred  to,  or  in  a  patent  actu- 

and  entered  within  two  years,  if  ofiered  at  ally  issued.    Gord.  352-^3-^. 
public  sale.    Gord.  349.  £very  person  is  prohibited  ttom  making 

Any  settier  or  occupant  in  possession  a  baigain  with  another  to  prevent  the 
May  29,  1830,  who  cultivated  in  1829,  latter  from  bidding  for  public  lands  at 
may  enter,  by  the  legal  subdivisions,  any  auction.  Any  previous  contract  to  pur- 
number  of  acres,  not  exceeding  160  or  a  chase  Irom  a  purchaser  at  auction  for  an 
quarter  section,  including  improvements,  advance  is  voia,  and  the  advance  paid  may 
for  the  minimnm  price.  This  provision  be  recovered  back.  lb.  355-6. 
does  not  apply  to  lands  reserved  for  the  By  Statute  of  March,  1821,  any  pur* 
United  States,  or  any  State.  Where  two  or  chaser  prior  to  July  1,  1820,  may  relin- 
more  persons  are  settied  upon  one  quarter  quish  a  portion  of  his  land,  within  a  cer- 
section,  if,  by  a  north  and  south  or  an  east  tain  time,  and  thereby  have  any  payment 
and  west  line,  the  settlement  or  improve-  upon  the  part  relinquished  applied  to  the 
ment  of  each  can  be  included  in  a  half-  amount  due  upon  tne  part  retained.    If 

Suarter  section,  it  may  be  divided  between  two  or  more  quarter  sections  were  bought 

\xe  two  first  actual  settiers ;  and,  in  such  at  once,  he  shall  not  relinquish  less  than 

case,  said  settiers  shall  have  a  preemption  one.    lb.  357-8.    Whore  a  purchaser  n<^- 

li^ht  to  eighty  acres  elsewhere  in  the  dis-  lects  to  pay  tiie  amount  due  for  three 

tnct,  not  interfering  witii  the  prior  right  months  from  tiie  day  appointed,  the  land 

of  others.    Proof  must  first  be  furnished  is  forfeited,  but  any  sum  paid  may  be 

of  an  improvement  or  settiement ;  and  the  applied  on  other  accounts,  by  the  issuing 

preemption  right  cannot  be  transferred  un-  of  a  certificate.     lb.  359-62-5.     Where 

til  a  patent  has  issued.    These  provisions  a  s^e  proves  invalid  for  defect  of  tide, 

are  not  to  dela;^  the  sales  of  land  pursu-  the  Umted  States  shall  refund  the  price. 

ant  to  the  President's  proclamation ;  nor  lb.  361. 

to  be  taken  advantage  of,  unless  the  requi-        Where  two  or  more  purchasers  agree 

site  proof  and  payment  be  made  before  the  upon  a  division,  new  certificates  may  be 

day  of  public  sales ;  nor  to  applj  to  any  issued  accordingly,  upon  surrender  of  the 

land  reserved  from  sale  by  authority,  or  in  old  one,  but  not  ror  less  than  eighty  acres, 

any  way  appropriated.   (It  is  said,  the  act  nor  by  a  division  other  than  north  and 

of  May  29, 1830,  contaimng  the  above  pro-  south,  or  east  and  west.    lb.  363. 
visions,  was  liniited  to  one  year,  but  nas       Where  a  patentee  of  public  lands  diet 

been  continued  to  1836.  Goni.  350,  n.)  A  before  the  date  of  the  patent,  his  hein^ 

subsequent  act  of  1832  provides  that  pur-  devisees,  or  assignees  may  t^e.    lb.  366. 

chasers  under  the  act  ori830  may  transfer  See  Jones  v.  Inge,  5  Por.  827. 
.  their  certificates  or  final  receipts,  and  aa       Later  acts  of  Congress  have  added  to^ 
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and  in  some  respects  modified,  the  proris-  eation  of  the  trust  to  he  directed  hy  die 

ion  stated  in  the  text,  relating  to  the  pah-  l^gislatare.    The  entiy  most  be  prior  to  a 

lie  domain  of  the  United  States.    By  act  public  sale  of  the  tract  indnding  such  land, 

of  1841  (p.  25),  the  States  of  Ohio,  Hli-  and  shall  embrace  only  what  is  actnaUy 

nois,  Indiana,  Alabama,  Missouri,  Missis-  occupied  by  the  town,  not  over  three  hnn- 

sippi,  Louisiana,  Aricansas,  and  Michigan,  dred  and  twenty  acres,  and  must  confonn 

as  also  any  future  new  State,  receive  a  do-  to  the  divisions  of  the  act  of  April  S*, 

nation  of  500,000  acres  for  internal  im-  1620. 

provements,  or  enough  to  amount  to  this  The  same  act  (p^  89)  prorides  for  a 

ouantity,  in  addition  to  what  the^  had  be-  change  of  lands  in  Florida,  where  there  h 

rore  received.    The  minimum  pnoe  of  sale  danger  of  their  being  overflowed, 

is  fixed  at  $1.25.    Bv  the  same  act>  any  By  act  of  1845  (p.  86),  a  condition  of 

head  of  a  family,  wiaow,  ox  single  man,  the  admission  of  Iowa  and  Florida  into 

over  twenty-one,  a  citizen,  or  having  de-  the  Union  is,  that  they  shall  not  interim 

dared  according  to  law  his  intention  to  with  the  primary  disposal  of  die  pnbtic 

become  one,  who  has  made  since  June,  lands,  nor  tax  tnem  whfle  bdongmg  to 

1840,  or  shaU  hereafter  make,  a  settlement  the  United  States^ 

on  lands  to  which  the  Indian  title  is  ex-  For  further  provisions  upon  this  anlgeet, 

tinguished,  and  which  have  been  surveyed,  see  9  Sts.  at  Large,  9,  51,  832,  472,  519, 

and  shall  inhabit  and  improve  them,  and  520,  688 ;  Sts.  1651-2, 152 ;  1852-9,  3,  7, 

build  a  dwelling  thereupon,  may  enter  one  14 ;  1858^,  346,  574.    Also  later  acts, 
hnndred  and  sixty  acres,  at  the  minimum 

price,  subject,  however,  to  many  restric-  Before  proceeding  to  notice  the  land 

tions  and  qualifications.  laws  of  the  several  States,  it  may  be  re- 

By  the  same  act  (p.  27),  if  two  or  more  marked,  that  the  rule  laid  down  in  WU- 

Bettle  on  a  one-ouarter  section,  the  preSnip-  oox  v.  Jackson,  13  Pet  498,  that,  "  when- 

tion  belongs  to  nim  who  settled  first  ever  the  question  in  anv  coort,  state  or 

By  act  of  1840  (p.  21),  where  a  settler  fbderal,  is,  whether  a  tiae  to  land  whidi 

lives  on  one  one-quarter  section  and  cuiti-  was  once  the  property  of  the  United  States 

rates  another,  he  may  elect  to  enter  either,  has  passed,  that  question  must  be  resolved 

or  subdivisions  of  each,  not  exceeding  a  by  tne  laws  of  the  United  States,"  &c.,  r&> 

one-quarter  section  in  all.    If  one  person  fbn  only  to  the  mere  question,  whether  the 

improved,  and  then  leased  to  another,  who  United  States  has  parted  with  its  title ; 

was  in  possession  June  22, 1884,  and  four  but,  title  having  once  passed,  these  laws 

months  befbre ;  or  if  the  two  occupied  dur-  no  longer  oontrol.    Irvue  v.  Marshall,  7 

tng  tibe  four  months ;  the  latter  has  the  IMGnn.  286. 

preemption,  though  out  of  possession  four  The  decisions  of  the  United  States  land- 
months,  or  a  part  of  that  time.  Every  set-  officers,  in  disputes  between  owners  of  hatf- 
tier  on  lands  nnsnrveyed  June  22,  1838,  breed  scrip,  as  to  its  location,  are  final  and 
and  who,  since  a  survey,  is  found  to  have  conclusive,  and  their  jurisdiction  is  exdn- 
tiien  lived,  and  four  months  previously,  on  sive  of  the  state  courts.  Monette  v.  Cratt» 
a  one-sixth  section,  set  apart  for  schools,  7  Minn.  284. 
may  enter  at  the  minimum  price  any  other 

ono^uarter  section  in  the  same  district,  to  In  manv  States  of  the  Union,  whidi 

wYdok  tiiere  is  no  other  preemption  right  have  long  nad  few  public  lands  to  dispose 

A  settler  on  land,  before  its  selection  by  of,  there  are  few  statutes  or  decisions  upon 

the  State  fbr  a  seminary,  may  enter  at  the  the  subject,  which  are  now  practicaUy  in 

minimum  price  another  one-quarter  in  the  force. 

district  to  which  tiiere  is  no  prior  right  Massachusetts  still  owns  (or  has  owned 

The  act  of  1888  is  continued  m  force  till  till  a  recent  period)  vacant  lands  in  Maine, 

June  22, 1 842.  and  has  an  aeent,  whose  duty  it  is  to  make 

An  act  of  1848  (p.  74),  makes  certain  surveys  and  do  other  acts  fbr  ascertaining 

exemplifications  from  the  land-office  legal  the  value  of  such  lands,  and  preserrin^ 

evidence.  the  timber  thereupon,  and,  nnoer  the  di- 

Bv  act  of  1844  (p.  135),  certificates  is-  rection  of  the  legislature,  to  sell  the  lands 

sued  by  the  U.  S.  Treasurer,  in  flavor  of  or  the  timber.    Mass.  Bev.  ^t  92.    See 

depositors  of  money  fbr  lands  bought  un-  Gen.  Sts. 

der  the  act  of  April  24, 1820,  and  assigned.  By  St  1850,  998,  commissioners  are  an- 

may  be  taken  in  payment  fbr  lands  pur-  thonzed  to  settle  all  controversies  growing 

chased.  out  of  sales  of  the  public  lands  or  tiior 

By  tiie  same  act  (p.  12),  in  case  of  pub-  products.    The  agent  cannot  sell  the  lands 

Uc  land,  occupied  as  a  town  tite,  if  incorpo-  without  written  approval  of  the  commis- 

rated,  tihe  authorities,  if  not,  the  judges  of  sioners,  but  msv  sell  the  timber  fbr  a  sped- 

the  county,  may  enter  at  the  minimtun  fied  period.    The  agent  shall  fix,  and  iMld 

price  in  tmst  fi>r  tiie  occupants ;  tiie  exe-  as  private,  a  minimum  price,  and  adtertiM 
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for  sealed  proposalg.    The  highest  bidder,  oontrDHed  bj  parol  eridenoe.    But  if  the 

ofiering  not  less  ttuui  this  pnce,  and  gir-  book  leaves  it  doubdnl  whether  the  entij 

ing  security,  shall  be  the  pnrchaser.  is  the  act  of  the  prc^etors,  or  of  their 

By  St.  1851,  672-6,  it  is  made  the  duty  derk  or  other  officer,  parol  eridence  is  ad- 

of  the  land  aoent  to  superintend  the  pub-  missible  to  show  by  whom  and  for  what 

He  lands  in  Maine,  and  make  and  execute  purpoee  the  entry  was  made.    8prinfffield 

contracts  for  the  sale  of  timber  and  grass,  r.  Miller,  12  3ilass.  415 ;  Codman  o.  Winii- 

with  die  approral  of  the  commissioners  of  low,  10,  146 ;  1  Pick.  224;  Worcester  v. 

public  lanas.    But  the  lee  in  the  soil  shall  Green,  2  Pick.  426 ;  Williams  o.  Ingell, 

not  be  disposed  of.    In  contracts  for  the  21  Pick.  288.    See  Allen  v.  Parish,  d  Ohio, 

sale  of  timoer,  the  time  for  removal  shall  107 ;  4  Mass.  528. 

be  specified,  and,  in  all  cases,  the  price  In  ancient  grants  of  towns,  when  a  fee 

shall  be  paid  or  secured  before  delivery  of  was  intended,  words  of  inheritanoe  are  sel- 

the  contract.    Puithase  moneys  shaU  be  dom  nsed.    When  a  long  possession  by 

jwid  over  to  the  treasurer,  and  all  secnri-  the  eranteo,  his  heirs  or  asugns,  has  foi- 

ties  made  payable  to  him.    The  secretary,  lowra,  the  original  grant  has  uniformly 

treasurer,  and  auditor  are  appointed  com-  been  considered  as  a  grant  of  a  fee. 

missioners.  In  the  old  towns,  under  the  Colony  gov- 

By  St  1853, 991-2,  the  land-agent,  with  emment,  the  afiairs  of  the  towns  ana  of 

concurrence  of  the  conmiissioners,  may  sell  the  e9mmonera  in  towns  were  not  kept  dis- 

all  unsold  lands  and  timber.    If  the  sale  tinct.    Hence  a  proprietary  grant,  voted 

is  on  credit,  the  security  to  be  satisfactory,  by  the  town  and  attested  by  a  proprietaiy 

independent  of  any  lien.     Before  selling  clerk,  has  often  been  admitted  m  evidence, 

the  land,  except  to  the  State  of  Maine,  the  and  also  veiy  ancient  grants  of  propria 

i^nt  shall  oiler  it  to  prior  purchasers  of  tors'  lands,  voted  by  them  or  the  town, 

timber,  on  reasonable  terms,  and  for  a  kttested  by  town  derks.    lb. 

time  not  exceeding  three  months.    Public  ' 

notice  shall  be  given  that  the  lands  are  for  In  Maine,  it  is  provided  that  where,  in 

sale.    Not  more  than  two  townships  shall  the  grant  of  any  township,  or  parts  thereof, 

be  sold  to  one  purchaser  before  February  lots  are  reserved  for  the  use  of  the  town- 

1, 1854,  except  to  the  State  of  Maine,  or  ship,  and  for  public  uses,  which  lots  are 

a  purchaser  of  the  timber.    Maine  has  the  not  located  b^  the  grantees  by  the  time 

flnt  refusal  of  the  lands.     After  Febru-  the  township  is  incorporated,  the  assessors 

aiy  1, 1854,  all  the  timber  and  lands  may  of  the  town  may  procure  such  location  by 

be  sold  to  one  or  more  purchasers.  application  to  a  court.     The  committee 

The  General  Court  of  Massachusetts,  in  appointed  to  make  the  location  shall  select 
1716,  appointed  commissioners  to  receive  lots  of  an  average  qualitj ;  and  their  re- 
and  record  the  claims  of  the  people  to  turn,  being  recorded,  shul  be  an  assign- 
lands,  throughout  the  whole  or  wnat  is  ment  of  the  lots  to  the  proposed  uses.  So 
now  Midne.  The  Indian  deeds  were  pro-  the  court  may  confirm  locations  made  by 
duced,  with  other  daims,  and  gained  a  proprietors  themsdves.  It  is  further  pro- 
standing  as  l^gal  titles.  But  the  govern-  vided,  that  the  lien  of  the  State  upon  lands 
ment,  tdarmed  at  their  extensiveness,  in  sold  may  be  expressed  in  the  deed  itself. 
1731  prohibited  all  purchases  from  the  na-  The  surveyor-general,  or  his  assistants, 
tives,  without  license  from  the  legislature,  shall  not  purchase  public  lands,  or  the  tim- 
SuUi.  on  L.  T.  45.  her  on  them,  under  penalty  of  paying  not 

In  this  State,  where  one  is  in  possession  less  than  $20,000,  and  removal  n^  office, 

of  public  lands,  a  resolve  of  the  le^lature,  No  township  or  tract,  not  already  (1835) 

rdeasing  them  to  him,  passes  a  title,  with-  surveyed,  shall  be  sold,  tiU  all  the  land  is 

out  any  forther  act,  except  performance  of  surveyed  and  lotted ;  farming  land  into 

the  conditions,  if  any.    Mayo  v. Libby,  12  lots  not  exceeding  170  acres;  other  land, 

Ifass.  339.  700  acres.    Lan<u  shall  be  sold  only  to 

So  towns,  or  proprietors  of  common  those  who  will  do  adding  duty,  viz.,  dear 

lands,  may  transfer  thdr  lands  by  vote,  irre-  15  acres,  lay  to  grass  ten  acres,  and  erect 

vocably.    (See  sect  8 ;  Rev.  Sts.  356 ;  St  a  house  in  four  years ;  or,  if  the  purchase 

1837,  31.)    In  construing  such  grants,  the  is  of  more  than  one  lot,  dear  10  acres,  and 

most  liberal  and  benignant  rulesnave  been  lay  to  grass  the  same  proportion  on  each 

adopted,  to  folfil  the  intention,  which  in  lot,  and  build  fk  house  upon  one  lot    No 

early  times  was  not  always  very  plainly  person  shall  buy  more  than  four  lots  in 

expressed.    But  where  there  is  no  express  one  township  or  tract    All  land,  except 

grant  of  the  land,  but  only  a  vote  mat  it  settling  lanil,  shall  be  first  ofl^red  at  auo- 

shall  be  "  left  common  for  tibe  use  of  the  tion  at  the  fixed  price.    In  case  of  forfeit- 

town  for  buildinp^  stones,"  a  grant  of  the  ure  for  breach  of  condition,  redemption  if 

land  cannot  be  united.    It  seems,  a  die-  allowed  within  two  years  from  the  act 

tinct  record  of  a  grant  by  vote  cannot  be  (March  23, 1838),  imless  the  State  has  re- 
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granted  the  land,  or  a  suit  U  pending  as  to  818 ;  Preble  r.  Beed,  5  Sbepl.  169 ;  £i 

the  title,  to  which  the  State  is  no  party,  o.  Osgood,  6  lb.  213. 

The  act   applies  to  forfeitures   incurred  The  usual  ressrvation,  in  a  grant  by  the 

within  one  Tear  firom  its  passage.    Where  State,  of  a  portion  of  lands  for  public  uses, 

twenty  or  rower  persons  select  each  a  lot  is  a  condition  subsequent,  binding  on  the 

of  160  acres,  in  a  township  lotted  for  set-  grantees.    A  vote  of  the  proprietors  to  set 

tiers,  without  a  mill,  and  eive  bonds  to  apart  a  designated  portion  or  the  lands  for 

erect  a  saw  or  grist-mill  withm  three  years,  such  uses,  vests  the  fee  in  the  parties  beno- 

deeds  shall  be  given  them  for  no  other  con-  ficially  interested,  if  in  being,  and  capable 

sideration,  conditioned  to  perform  settling  of  taking ;  if  not,  the  fee  remains  in  the 

duties.    By  late  acts,  the  land-agent  may  original  grantees,  and  their  heirs,  not  in 

sell  the  public  lands,  except  those  lotted  the  State  nor  in  the  town,  as  successor  to 

for  settlement,  at  public  or  private  sale,  the  corporation  of  proprietors.    Porter  p. 

not  exceeding  three  townships  a  year,  at  Qriswold,  6  Greenl.  430. 

least  one  quarter  of  the  price  to  be  paid.  A,  a  settler  on  lands  of  Massachusetts 

and  notes  given  for  the  balance.    A  lien  in  Bangor,  within  the  terms  of  the  Be- 

shall  be  reserved  on  the  land  and  timber,  solves  of  June  25, 1789,  sold  one  acre  to 

For  the  third  class  timber  the  minimum  B,  and  afterwards  the  remainder  of  the  krt 

5 rice  is  $2  per  1000  feet.  If  the  agent  to  C,  who  transferred  it  to  D  and  his  asso- 
oubts  the  purchaser's  intention  to  cut,  he  ciates.  D.  &c.  received  irom  the  oommit- 
may  require  payment  in  advance  for  stump-  tee  of  the  State  a  deed  of  the  whole  lot,  as 
age,  not  exoeediuff  $2000  per  township,  assignees  of  A.  having  complied  with  the 
which  will  be  forroited  unless  he  acts  as  prescribed  conditions.  D  always  occupied 
agreed.  It  is  further  provided,  that  the  after  his  purchase,  and  B  lived  in  another 
act  of  1843  shall  not  interfere  with  sales  town,  and  never  exercised  any  ownership 
under  that  of  1842 ;  also,  that  the  act  (tf  till  after  the  grant  by  the  committee  to  Jj. 
1B42,  so  far  as  requiring  a  survey  into  lots  D  brings  an  action  against  £,  a  grantee  of 
not  exceeding  700  acres,  be  repealed.  A  B,  for  a  part  of  the  acre.  Held,  £  might 
permit  to  cut  pine  timber  is  not  transfer-  alleee  that  the  deed  of  the  committee  was 
able,  except  as  security  for  supplies  fur-  voic^  for  fraud,  as  to  the  acre,  notwith- 
nished  on  the  land.  Timber  remains  the  standing  the  clause  in  the  act  of  separa- 
property  of  the  State,  till  payment  of  tion,  confirming  all  grants  of  Maasachu- 
stnmpage.  Licenses  to  cut  grass,  timber,  setts ;  that  B  r^rescnted  a  settler  within 
&C.,  are  limited  to  one  year.  The  agent  the  meaning  of  the  resolves,  and  might 
may  make  sale  of  the  timber  or  grass  for  therefore  dami  to  be  confirmed  in  his  tiUe; 
a  period  not  exceeding  three  years.  One  and  that  the  deed  was  void  if  D  to<^  it 
thousand  acres,  upon  an  average,  are  re-  fraudulently,  knowing  the  acre  to  be  in- 
served  for  a  township,  to  be  ^ected  in  eluded,  though  the  committee  did  not  know 
three  months.  No  land,  not  already  sur-  it.  Lapish  v.  Wells,  6  Greenl.  175. 
veyed  at  the  date  of  the  Revised  Statutes,  Under  a  resolve  of  the  legislature,  a  com- 
to  be  sold,  till  all  in  the  township  or  ^ract  missioner  appointed  to  report  the  names  of 
is  surveyed  and  lotted.  Farming  land  to  settlers  in  the  town  of  S,  and  the  quantity 
include  not  over  170,  other  land  not  over  of  land  to  which  they  were  endued,  re- 
700,  acres.  The  agent  to  give  deeds,  but  ported,  among  others,  **  to  the  heirs  of  A, 
only  to  those  who  will  do  settling  duties.  200  acres."  The  legislature  afterwards  ac- 
He  may  sell,  as  settling  land,  lots  not  sur-  cepted  the  report,  and  confirmed  and  gravt- 
yeyed  as  such,  but  more  suitable  for  settlo-  «a  the  lands  to  die  proprietors,  and  their 
ment  than  for  timber.  Large  lots,  equal  heirs  and  assigns  respectively,  and  author- 
to  four  settling  lots,  to  be  subject  to  set-  ized  the  selectmen  of  S  to  release  for  a 
tling  duties.  The  purchaser  must  clear  15  small  price  to  each  person,  "  and  to  his  or 
acres,  10  of  which  must  be  laid  to  grass,  their  heirs  and  assigns,"  the  title  of  the 
and  build  a  house  in  four  yean.  If  more  State.  A  had  previously  died,  having  de- 
than  one  lot  is  sold,  10  acres  shall  be  vised  his  land  to  his  wife  for  life,  remainder 
deared,  enus  raised  in  the  same  propor-  to  two  of  his  sons.  The  selectmen  released 
tion,  and  a  house  built  on  one  or  them,  to  "  the  heirs  of  A."  Held,  the  resolve 
One  person  shall  take  not  over  four  lots  in  passed  the  title  to  the  proprietors,  &c., 
the  same  town  or  tract  1  Smith,  171-2;  upon  condition  subsequent  of  paying  the 
Me.  L.  1832, 32 ;  1835, 296-8 ;  1838,  509-  money ;  that  it  inured  to  the  bcmefit  of  the 
10-11 ;  1844,  131-2;  1843,  69-71;  Bev.  awignees  and  devisees  of  the  proprietors, 
St  49-52.  See  Holbrook  o.  Holbrook,  ftc,  named,  who  were  entitlea  to  deeds 
3  Shepl.  9 ;  Hovey  v.  Deane,  lb.  216 ;  from  the  selectmen,  the  word  and  bang 
Steams  v.  Godfrey,  4,  158 ;  Machias  v,  construed  to  mean  OTf  according  to  the  in- 
Whitney,  lb.  343 ;  Prop'rs  &&  v,  FaHmer,  tent  of  the  grant ;  that  A  had  a  devisable 
87  Maine,  379;  Pike  v.  Dyke^  2  Greeol.  faiterest^   and  his  devisees   should  hold 
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against  lus  hein.    Sai^gent  v.  Simpeon,  8       A  mistake  in  the  charter  of  a  township 

Greenl.  148.  cannot  be  corrected  hy  a  court  of  law,  in  a 

The  proprietors  of  a  large  tract  conreyed  suit  between  individaals.    Enfield  v.  Per- 

to  A  bj  metes  and  bonnds,  and  contracted  mit,  9  N.  H.  280. 
to  sell  him  an  adjoining  parcel,  which  he 

accordingly  entered  and  fenced.^   After-       In  Rhode  Island,  an  ancient  act  (1682)' 

wards  they  conreyed  to  B  all  their  nnap-  confirms  the  grant  made  by  Indian  sa- 

Oriated  lands  "  in  the  tract,  bounding  on  chems  to  the  inhabitants  of  Newport, 
of  A/'  whose  deed  was  not  recoraed.  Providence,  Portsmouth,  Warwick,  and 
Held,  the  part  occupied  by  A  did  not  pass,  Westerly,  prior  to  the  charter  of  Charles 
as  unappripriaUd.  Thomdike  v.  Barrett,  II.,  authonaing  the  assembly  to  regulate 
2  Greenl.  312.  such  purchases.  Another  act  (1746}  con- 
Where  a  resolre  authorized  the  land  firms  the  grant  made  by  the  late  colonies 
agent  to  convey  certain  lands  to  A  or  his  of  New  Plymouth  and  Massachusetts,  or 
assigns,  and  accordin^lj  he  gave  a  deed  the  Province  of  Massachusetts  Bay,  in 
theroof  to  B,  as  the  assignee  of  A,  C,  show-  Bristol,  Tiverton,  and  Little  Compton, 
ing  no  connection  with  the  title  finom  the  Warren,  and  Cumberland,  as  if  within 
agent,  cannot  object  to  the  title  of  B,  be-  their  limits.  R.  L  L.  446-7  ;  lb.  447-8. 
cause  the  assignment,  or  the  l^gal  right  of 

B  to  take  the  deed,  as  assignee,  has  not       In  Vermont,  the  court  may  inquire  into 

been  proved.   Caiy  9.  Whitney,  48  Maine,  the  validity  of  a  grant  or  charter,  or  the 

516.  performance  of  conditions  contained  thera- 

The  recital,  in  the  deed  of  the  agent,  that  m  ( with  provisions  similar  to  those  in  New 

B  is  the  assigpiee  of  A,  is  prvmA  faeU  suf-  Hsmpshire).    The  act  is  said  not  to  ap- 

fident  eridence  of  the  fact    lb.  ply  to  grants,  &c.,  made  by  or  under  the 

And  the  determination  of  the  agent  that  authority  of  the  State.  A  subsequent 
B  is  the  assignee  of  A,  and  entitled  to  the  statute  makes  it  applicable  to  all  cases  re- 
conveyance as  such,  is  binding  and  condu-  lating  to  grants  ot  land  in  the  State.^  1 
flive  upon  other  parties,  claiming  under  a  Verm.  L.  189-90-1 ;  Verm.  Rev.  St.  228- 
prior  deed  from  A.    lb.  30.    See  Summer  v.  Conant,  10  Verm.  9. 

By  an  act  of  1789,  past  grants  by  rtao- 

In  New  Hampshire,  in  case  of  a  grant  luticnn  are  made  valid.  lb.  193. 
or  charter  from  the  State,  made  upon  the  A  statute  recites  that  lands  had  been 
condition  of  settling  or  improving  within  given  "  to  the  Society  fbr  Propagation  of 
a  certain  time,  and  a  forfeiture,  a  process  the  Gospel  in  Foreign  Parts ;  '*  that,  by 
is  provided  by  which  the  State  reclaims  the  Revolution,  this  society  had  become 
the  land.  If  a  jury  find  a  forfeiture,  the  foro^n  and  alien,  and  its  lands  vested  in 
court  may  grant  a  hearing  in  equity.  A  the  State.  The  act  proceeds  to  grant  them 
judgment  vests  the  lana  in  the  State,  to  the  towns  where  they  lie,  to  lease  them 
without  entnr,  unless  some  one  is  in  pos-  whiU  water  runs  or  wood  growt,  for  the  ben- 
session,  and  nas  been  long  enough  to  bar  efit  of  schools.  lb.  193-4-9. 
a  private  claim.  A  second  grantee  of  the  Other  acts,  reciting  that  gMx  rightM, 
land  may  appear  and  claim  on  account  of  granted  b^  the  British  government  in  aid 
his  improvements ;  and  the  court  may  of  the  national  religion^  mive,  by  the  Revo* 
either  allow  for  them,  a^udge  the  land  to  lution,  as  public  reeervations,  vested  in  the 
him  upon  his  pa^rin^  for  it,  or  give  him  his  State,  erant  them  to  the  towns,  to  be 
election.  An  original  grantee  shall  also  leased  for  the  benefit  of  the  schools.  lb. 
be  allowed  for  improvements.                      .  194-6-8. 

Land  commissioners  are  appointed  to       It  is  further  provided,  that  lands  granted 

sell  or  lease  the  public  lands.    Deeds  or  to  or  tejueitered  for  schools  shall  be  leased 

leases,  to  beof  anyeffi9et,must  be  recorded  by  the  selectmen  for  not  more  than  ten 

hy  the  secretary  of  state  within  one  year,  years.    lb.  195. 

N.  H.  Rev.  St.  409, 10, 59.    See  Brown  o.       Another  act  provides  that  lands  granted 

Edson,  23  Verm.  435.  to  the  Jbrtt  setUed  mmieUr  may  be  leased. 

Proprietors  of  common  and  undivided  Also  those  for  Ms  use  q/*  (As  mimstrVf  and 

lands  in  the  township  are  corporations,  todal  wonhip  of  God,    The  proceeds  are 

and  may  make  partition,  and,  in  certain  to  be  et^ually  distributed  in  the  town  for 

cases,  convey,  by  vote.  these  objects.    lb.  196-7-8-9.    By  the  Re* 

But  where  they  voted  that  one  of  them  vised  Statutes,  the  selectmen  have  chaxge 

should  have  certain  lands,  and  that  their  of  glebe  lands.   These  are  applied  for  b(m- 

derk  should  give   him  a  deed   in  their  efit  of  schools.    Those  given  to  the  use  of 

name,  and  he  made  a  deed  in  his  own  the  ministry,  to  tiie  societies  of  the  town 

name,  as  clerk ;  held,  nothing  passed  by  in  which  they  lie.    Rev.  St  403. 
the  vote  and  deed.    Cobum  v.  Eilenwood,       Grants,  charters,  and  patents  made  by 

4  N.  H.  99 ;  Atkinson  v.  Bemis,  11, 44.  or  under  the  late  colony  of  New  York,  ex* 
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oept  in  con|lrmation  of  those  of  New  by  the  State,  at  a  sale  by  Tirtae  of  any  8^ 

Hamjtshire,  are  declared  void.    lb.  508.  curity,  or  convened  to  the  State  by  its 

The  statute  of  limitations  does  not  ap-  debtor.    The  heirs  or  devisees  of  one  to 

to  State  lands,  or  those  given  for  pno-  whom  a  grant  has  been  ordered,  and  who 

ic,  ehsntable,  and  pious  uses,  exceptmg  has  since  died,  may  obtain  a  grants  on  folr 

lands  given  to  the  Society  for  Ftopagation  filling  the  conditions.   If  of  age,  they  shall 

of  the  GospeL    lb.  292-3.  execute  any  securities  which  the  deceased 

It  has  been  held,  that  a  lease  of  gUbe  was  to  have  executed.    If  minors,  an  ao- 

lands  by  selectmen,  not  conformable  to  tJie  count  shall  be  opened  with  them  in  the 

statute,  and  also  a  conveyance  in  fee  ctf  public  offices  for  the  sums  due;  upon  pay- 

such  lands,  are  void.    Lampson  r.  New  ment  of  which  a  grant  may  issue,  and. 

Haven,  2  Verm.  14;  Bush  o.  Whitney,  upon  non-payment,  the  land  mav  be  le- 

Chipm.  369.   Also,  that  the  right  granted  sold*    Where  one  becomes  entiUed  to  a 

to  tnefirtt  9dded  mimaUr  does  not  vest,  but  ffrant  under  a  niecial  law,  he  shall  apply 

lemains  imder  the  temporary  control  of  for  it,  unless  otnerwise  expressed,  wimin 

the  legislature^  and  its  avails  are  subject  one  year.    After  a  year  from  the  time 

to  their  disposal  till  such  minister  is  set-  when  any  payment  fiius  due,  ^e  obUgation 

tied.    PoDitney  v.  Wells,  1  Aik.  180.    See  may  be  sued,  or  the  land  resold,    if  the 

Dow  V.  Hinesburgh,  2, 18;  White  r.  Ful-  latter  case,  previous  payments  are  foifttt- 

kr,  SB  Venn.  193.  ed.    If  the  amount  due  upon  the  land  is 

not  bid,  it  shall  be  purchased  for  the  State, 

In  New  York,*  the  sales  of  public  lands  and  may  be  resold,  giving  preference  to  the 
are  put  under  ^e  direction  of  commission*  former  owner,  if  he  applies  within  three 
eaca.  They  are  to  be  sold  at  auction,  each  months.  In  case  of  resale,  a  summaiy 
lot  separately,  and  not  oyer  20,000  acres  process  is  provided  for  efecting  any  ooco- 
at  one  auction.  Not  less  than  25,  nor  pant.  The  obligations  ms^  be  cancyUed, 
more  than  75  per  cent  to  be  paid  down ;  upon  surrender  of  thecertimsates.  Special 
the  remainder  secured,  within  48  hours,  by  provisions  are  made  witili  regard  to  lands 
a  penal  obligation,  and  to  be  paid  in  six  m  the  fourth  senate  district.  The  attor- 
equal  annuiu  payments.  The  surveyor-  ney-general  may  obtain  partition  of  any 
general  gives  a  certificate  to  the  purchaser.  State  lands  owned  in  common,  &&  Lanu 
The  latter,  unless  expreuly  authorized,  under  the  waters  of  navigable  riTers,  or 
cannot  cut  wood  or  timber,  unless  for  lakes,  may  be  granted  to  the  a^aoent  pro* 
fences  or  buildings,  or  for  firewood,  or  for  prietors  only,  with  certain  restrictions  re- 
purposes  of  cultivation.  Whenever  the  lating  to  the  ndehborhood  of  New  York 
mirchaser,  his  representatiyes,  Ac,  pro-  city,  and  upon  pmilic  notice  of  an  applica- 
duce  to  the  commissioners  the  surveyor's  tion  therefor.  The  cutting  or  carrying 
certificate,  widi  a  receipt  of  the  treasurer  away  of  timber  upon  the  State  or  Indian 
indorsed  for  the  whole  price,  ^e  obligation  lands  is  prohibited,  under  a  heavy  Ijenal^. 
shall  be  cancelled  and  letters-patent  issued.  Where  lands  belonging  to  the  canal  fund 
So  where  the  certificate  is  lost  or.  wrong-  are  sold,  50  per  cent,  is  required  to  be 
ftdly  withheld  firom  the  owner.  Where  paid  or  secured  on  other  property,  and  the 
one  dies,  having  a  mSmpHve  right,  the  oalance  secured  in  three  yearly  payments, 
eommissioners  may  aedde  in  whom  such  N.  Y.  Bev.  St  200-10.  In  all  grants  of 
right  yests,  and  the  party  shall  stand  on  public  lands  there  is  an  exception  and  les- 
tfae  same  footing  with  other  purchasers  of  ervation  of  eold  and  silver  mines.  If  the 
public  lands.^u  the  lands  are  not  sold  at  title  to  the  lands  fiuLs,  the  price  shall  be 
auction,  they  may  be  offered  at  private  refunded.  lb.  198. 
sale,  and,  if  necessary,  the  minimum  price  In  case  of  a  sale  of  land  by  the  attorney- 
reduced.  Where  a  tract  ordered  to  be  sold  ffeneral,  three  months'  redemption  is  u* 
was  occupied  February  17, 1809,  and  im-  lowed.  The  treasurer  shall  pay  the  pur* 
proved  to  the  vidue  of  twenty-five  dollars,  chaser  the  costs  of  sale  and  mterest>  -  *' 


Bie  occupant  may  recover  such  yalue  from  to  the  treasury  *by  the  party  redeeming, 

the  purcnaser,  to  be  fixed  by  appraisement,  In  case  of  resale  by  the  surveyor-genenu, 

as  at  the  tune  of  sde,  allowance  being  the  certificate  states  the  amount  &e,  and 

made  for  the  use  of  tihe  land  and  the  cut-  that  the  land  is  redeemable.    The  first  pur* 

tin2  of  die  timber.    The  amount  shall  be  chaser  may  redeem  within  three  mondis; 

p«dd  before  any  patent  issues.    But  the  if  he  does  not,  a  patent  may  issue,  or  a 

provision  as  to  improvements  does  not  ap-  certificate,  a  bond  bring  given  back,  on 

ply  to  lands  previoudy  sold  by  or  escheated  payment  of  the  sum  due.    Patents,  betides 

or  confiscated  to  tfao  State,  or  purchased  oemg  recorded  in  the  office  of  the  secretary 

— ^—  of  state,  may  be  also  registered,  like  deeds, 

*  As  to  the  disposal  of  eadh&Oed  lands  in  the  county  registry.    N.  Y.  L.  1836, 

In  this  State,  see  JSnglisfae  v.  Hebnuth,  3  699 ;  1845,  89. 
Comst  294.  Where,  in  an  aoCion  brought  by  the  «!> 
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tomey-ffeneral    to    vacate    letters-patent  at  the  pit's  month.    The  act  does  not  ap- 

gnated  by  Uie  kins  of  Great  Britain,  ply  to  any  grant,  &c.,  after  Julv  4, 1776. 

more  than  one  hnn£ned  yean  since,  the  for  land  within  .ten  nules  of  Philadelphia,  > 

facts  stated  in  the  complaint  show  that  the  or  three  miles  from  a  conntj  town,  or  for 

plaintiffs  nerer  had  any  title  or  possession,  more  than  500  acres  in  one  tract,  or  to 

and  do  not  show  that  any  right  of  action  lands  not  eranted  in  the  nsnal  forms  of 

has  accrued  to  the  people,  or  to  the  king  the  land-office,  or  those  not  within  the  In- 

nnder  whom  they  claim,  within  forty  years  dian  purchase.    Location  means  an  appli* 

next  before  the  commencement  of  the  ao-  cation  in  the  office  of  the  secretary  of  the 

tion,  the  action  cannot  be  maintained,  late  land-office,  entered  there,  numbered, 

The  People  v.  Clarke,  10  Barb.  ISO.  and  sent  to  the  surreyor-general. 

Where  letters-patent  are  soneht  to  be  By  Statute  of  1784,  it  was  proTided  that 
▼Mated  on  the  gnmnd  that  uey  were  the  land-office  be  opened  for  lands  pur- 
granted  upon  false  suggestions,  it  must  be  chased  from  the  Indians,  at  the  rate  of  £10 
proved  that  the  suggestions  were  matoial  per  one  hundred  acres,  or  £3  lOs.  for  those 
■a  well  as  fidse^    lb.  west  of  the  Alleghany.     The  applicant 

The  fact  that  some  of  the  granteee  in  a  must  produce  a  description  of  the  Iand8» 

patent  were  trustees  for  one  of  their  nnm-  with  a  certificate  whether  tiiey  are  im- 

Der,  and  released  their  interest  to  him  soon  proved.    Not  more  thsoi  400  acres  to  be 

afler  the  grant  was  made,  is  no  evidence  mnted  to  one  person.    All  tities  under 

of  fraud  in  obtaining  the  patent.    lb.  me  late  proprietaries  to  be  located  to  the 

Where  a  patent  was  granted  by  the  king  lands  already  purchased  from  the  Indians. 

of  Great  Britian,  in  1787,  of  lands  in  New  By  another  act  of  1784,  provision  ia 

Toric,  subject  to  the  pavment  of  an  annual  macte  for  sale  of  the  lands  purchased  by 

rant  to  the  king  or  his  suceessor,  and,  the  proprietaries  from  the  Six  Nations, 

twenty-four  years  afterwards,  the  colonial  November  5, 1768,  at  the  rate  of  £30  per 

legislature  passed  an  act  to  provide  fbr  the  100  acres,  a  survey  not  exceeding  lOOO 

more  effectual  coUecting  of  auit-rents,  due  acres,  with  six  per  cent  fbr  highways,  pay- 

and  to  become  due  from  all  the  grants  and  ment  to  be  maib  in  full  before  receiving  a 

patents  within  the  colonv,  including  the  warrant    The  warrant  to  be  located  at 

one  in  question,  such  act  is  a  confirmation  the  pleasure  of  the  holder  (some  appropri- 

of  the  original  grant    lb.  atea  lands  excepted),  but  all  in  one  tract 

The  4d3d  section  of  the  Code^  authoriz-  By  Statute  of  1785,  the  secretary  of  the 

hig  an  action  to  be  brought  by  the  attor-  lana-office  is  to  issue  warrants  to  appU- 

nqr-general,  in  the  name  of  the  people,  fbr  cants,  successively,  in  the  order  ascertained 

the  purpose  of  vacating  or  annnlliuff  let-  by  a  lottery  (now  obsolete),  ib»  warrants 

ters-patent  granted  by  the  people  <S  the  to  be  numbered  according  to  priority,  and 

State,  does  not  extend  to  letters  granted  directed  to  the  surveyor.    But  the  prior 

by  the  king  prior  to  the  Revolution.    lb.  ri j^ht  is  lost,  unless  the  warrant  be  left 

with  tiie  surveyor  within  thirty  days  from 

In  Pennsylvania,  bv  act  of  November  date.    Also,  unless  the  survey,  if  made  on 

S7, 1779,  the  estates  or  the  late  proprieta-  or  before  December  81,  is  returned  to  the 

ries  were  vested  in  the  State,    rurd.  518.  surveyoi^neral,  on  or  before  March  81, 

(See,  as  to  Pennsylvania,  Wilson  v.  Wet-  ensuing.    (The  whole  land  to  be  surv^ed 

terson,  4  Barr,  214 ;  Jones  o.  Brownfield,  in  one  tract,  not  containing  in  front,  on 

S  lb.  55 ;  Farr  v.  Swan,  lb.  245 ;  Steiner  any  river,*  more  than  one  half  of  its  le^th 

V.  Cox,  4  lb.  13 ;  Schnable  v.  Doughty,  8  or  depth,  and  to  be,  as  neariy  as  possible, 

lb.  392 ;  Ege  v.  Sidle,  lb.  115.)  an  oblong  of  throe  (by  act  of  1792,  tvnoB) 

By  a  statute  of  1781,  it  is  provided  that  times  the  breadth  Ui^reof.    Where  a  sur- 

persons  who,  prior  to  December,  1776,  had  vey  contains  more  land  than  the  warrant, 

oeoome  entitied  to  lands  under  any  grants  uiuess  the  excess  is  more  than  1-10,  the 

warrant,  or  location,  mav  receive  a  patent,  return  shall  be  admitted,  the  surplus  price 

or  a  survey  (if  necessary)  and  patent,  upon  being  paid.    (Reenacted  in  1 792.) 

payment  of  the  purehase  money,  or  so  Byanotheractof  1785,  further  provision 

much  thereof  as  remains  due ;  one  quarter  is  made  for  patents  to  purchasers  prior  to 

in  one  year  fVom  the  passage  of  the  act,  Dec  10,  1776,  on  their  paving  or  giving 

one  quarter  in  two  jears,  one  quarter  in  bonds  for  the  price,  secured  by  mortgage, 

three  years,  the  rest  m  four  years.    In  de-  — 

Ikult  of  payment  for  six  months,  tiie  lands  *  This   word   applies   only   to   larse 

to  be  sold,  unless  in  case  of  actual  settie-  streams,  technically  called  riven.   But  the 

ment>  and  where  tiie  owner  has  been  ex-  act  is  held  to  be  merely  diireefory,  and  not 

pelled  by  the  enemy.    Patents  are  given  to  render  void  proceemngs  which  do  not 

oy  deed-poll,  fno  from  all  reservations  and  predselv  confonn  to  its  terms.    Wyncoop 

restrictions,  except  a  reservation  of  one  v,  Heatn,  4  Watts,  428.    See  also,  as  to 

filth  of  gold  and  silver  ore,  to  be  delivered  tins  statute,  Prout  ir.  Bnrd,  lb.  875. 
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By  act  of  1792,  where  a  warrant,  issued  By  act  of  April  4, 1805,  a  warrant  shall 
8|ince  April  1, 1784,  fails  of  execution  by  be  nled  with  the  sorreyor  witfato  two 
a  prior  appropriation  of  the  land,  the  party  years ;  else  it  is  roid  against  a  later  war- 
shall  be  credited  with  the  snms  paid  tow-  rant,  or  a  settlement, 
ards  other  lands.  Lands  lying  north  and  By  act  of  February  21,  1810,  poleati 
west  of  the  Ohio  and  All^lumy  Rivers,  may  issue  to  trustees,  guardians,  or  ezeo- 
and  Conewango  Creek,  to  be  sold  to  set-  utors,  in  certain  cases,  upon  their  fijiving  a 
tiers  for  £7  10s.  per  100  acres,  with  6  per  mortgage.  Payments  may  be  made,  upon 
cent  for  roads.  A  warrant  for  survey  is-  such  mortgage,  of  the  whole  sum  or  a 
sues,  on  application  (with  a  particular  de-  part,  before  wey  become  due. 
scription),  tor  not  more  than  400  acres,  on  B^  act  of  Mardi  20, 1811,  wherever  an 
payment  of  the  price.  No  tract  to  be  sur-  origmal  warran&holder,  or  his  rqunsenta* 
vejred,  if  settled  and  improved,  except  for  tive,  and  an  actual  settler,  have  agreed, 
the  settler  himself.  Where  one  has  settled  previous  to  the  settlement,  to  improve 
and  improved  the  lands  above  mentioned,  land  lying  north  and  west  of  the  Ohio  and 
he  may  claim  to  have  a  tract,  not  exceed-  All^hany  Rivers,  and  Conewango  Creek, 
ing  400  acres,  surveyed  and  marked  out  and  improvements  have  been  made  (ao- 
A  warrant  or  survey  shall  be  invalid,  un-  cording  to  statute  of  April  3,  1792),  tfaa 
less  the  party  has  already  made,  or  shall,  title  is  confirmed  to  the  parties,  savings 
within  two  years,  make  a  settlement,  by  however,  any  adverse  riffht  Where  a  set- 
clearing,  fencing,  and  cultivating  at  least  tier  has  occupied  adoene^  to  the  warroMtaB, 
two  acres  for  every  100,  erecting  a  dweQ-  if  the  parties,  before  June  1,  1813,  shaU 
ing  and  residing,  or  causing  a  fiunily  to  make  a  compromise,  either  by  a  release 
reside  thereon,  for  five  years  next  after  the  from  the  warrantee  of  150  acres,  with  the 
first  settlement,  if  he  shall  so  long  live,  usual  allowances,  to  be  legally  surveyed. 
Upon  failure  of  such  settlement,  new  war-  without  consideration,  and  including  iha 
rants  may  be  issued.  But  prevention  or  improvements,  or  bv  either  party's  bnyinj^ 
expulsion  by  public  enemies  shall  be  a  suf-  the  other's  right,  tne  title  of  the  State  it 
flcient  excuse  for  the  default,  if  the  party  relinquished.  So  where  sqch  setder  has 
attempt  to  make  the  settlement  The  purchased  any  part  of  the  land  firom  die 
lands  remain  chaigeable,  in  every  one's  warrantee,  to  include  and'  secure  his  im- 
hands,  with  the  price.  A  settler  loses  his  provement,  and  the  latter,  before  June  1, 
rights,  unless  he  apply  for  a  warrant  in  ten  1813,  shall  release  150  acres,  and  allow* 
years  firom  ^e  act,  not  beinf  prevented  by  ance  of  6  per  cent,  without  conaideratioiu 
death  or  violence  (as  abov^  and  a  war-  All  settlers,  adverse  to  ^  warrantees^ 
rant  may  issue  to  others.  Where  any  ca-  who  have  occupied  two  years,  and  dearod, 
tMoi  is  determined  (according  to  the  usage),  fenced,  and  cultivated  three  acres,  and 
a  patent  shall  still  be  withheld  for  six  abandoned  their  settlements,  before  oom- 
months,  to  pve  opportunity  for  an  action  pletine  them,  according  to  the  act  of  1792, 
at  law.  The  party  prevailing  upon  the  and  who  shall,  before  June  1, 1818,  return 
caveat  is  understood  to  have  possession,  to  the  land,  and  make  up  the  deficiency  of 
After  six  months,  or  after  a  decision  of  the  occupation,  mav  be  treated  as  actual  set- 
suit,  if  any,  a  patent  issues.  tiers.     Otherwise,  the  warrantee  has  an 

Statute  of  March  6,  1793,  limits  the  exclusive  title.   Any  settler,  who  has  com- 

above  provision,  as  to  crediu  for  overpay-  menoed  an  adverse  settlement  on  land  sur- 

ments,  to  January  1, 1795.  veyed,  and  has  been  legally  evicted  by  the 

By  act  of  Apnl  22,  1794,  warrants  for  warrantee,  shall  be  held  an  actual  set- 
land  within  the  New  Pwrcluue,  and  the  tri-  tier;  and  the  right  of  the  State  is  relin- 
angular  tract  upon  Lake  Erie,  are  limited  quished  upon  any  settlement  between  iha 
to  settlers ;  and  applications  for  lands  are  parties  (as  above,  not  limiting  the  time, 
restricted  to  a  certain  time.  nowever,  to  June  1, 1813).    Where  there 

By  act  of  April  20,  1795,  Any  citizen,  has  been  no  actual  settlement,  but  the 

lesiding  not  less  than  100  miles  m)m  Phil-  warrantee  shall  agree  with  any  person  to 

adelphia,  has  a  prior  claim  for  not  more  make  one  before  June  1, 1814  f  1813  ?),  and 

than  three  patents.    But  no  one  shall  be  release  to  him  150  acres  and  allowance, 

preferred  a  second  time.  and  such  person  shall  commence  and  cox^ 

By  act  of  January  St2,  1802,  the  effect  tinuefor  nve  years  a  settlement  tiiereupoUf 

of  a  caveat  is  limited  to  two  yean,  unless  and  dear,  fence,  and  cultivate  at  least  two 

followed  by  a  citation.  acres  for  eveiy  hundred,  and  erect  an  hab- 

By  act  of  April  2,  1802,  where  the  sec-  itable  dwelling,  the  title  of  the  State  shall 

retary  supposes  that  land  applied  for  has  cease.    Where  prevention  patents  have  ia- 

been  taken  up,  he  shaU  issue  a  certificate  sued  to  such  parties,  a  new  patent  may  be 

(in  form  prescribed)  instead  of  a  warrant,  had  on  giving  up  the  old  one.    In  any 

upon  proof  that  the  applicant  is  in  posses-  case  of  compromise,  as  abov&  where  a  new 

•ion.  warrant  of  defiudt  has  issuea,  the  price  for 
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the  TacatLng  wtrrant  ihall  be  repaid.   The  he  persisted  two  years  to  aetfie  and  im- 

above  proyiaons  are  not  to  affect  any  agree-  prove ;  or  dse  a  settlement,  &c.,  under  the 

ment' oetweea  an  actual  settler  and  any  act  of  1793.     But  no  settler  shall  avail 

one  who  was  to  procure  a  title  for  him,  himself  of  this  act,  if  the  warrantee  shall 

where  the  original  warrantee  has  failed  to  tender  a  deed  of  150  acres  within  two 

perform  the  conditions  of  the  act  of  1792;  years  of  April  1,  next,  according  to  the 

unless  a  compromise  takes  place  between  act  of  March  20, 1811.    The  act  shall  not 

all  parties  oonoemed  before  June  1, 1818,  affect  past  contracts  between  settler  and 

or  such  grantee  shall  release  to  the  con-  warrantee. 

tractinff  parties ;  in  which  cases,  the  title  By  act  of  Januaiy  25,  1816,  a  patent 
of  the  State  shall  cease.  The  above  com-  shall  certify  the  amount  due,  which  shall 
promises  shall  be  recorded ;  and,  upon  a  be  a  lien  on  the  land.  The  party  may  at 
certified  copy  thereof  <  being  sent  to  the  any  time  pay  the  whole  or  a  part  of  the 
land-office,  and  the  usual  proof  of  settle-  debt.  A  patent  shall  be  recoxded,  in  the 
ment,  &c.,  a  patent  shall  issue.  Where  a  county  recorder's  office,  in  six  months,  else 
settler,  under  the  act  of  April  3, 1792,  has  it  is  void.  It  may  issue  to  a  trustee,  guar- 
purchased  the  right  of  a  warrantee,  he  dian,  or  executor,  empowered  to  dispose 
may  receive  a  patent  on  proof  of  settle-  of  the  land.  The  lien  upon  the  land  may 
ment  and  of  title  under  the  warrantee,  and  be  discharged  upon  the  record, 
payment  of  the  amount  due;  subject  to  By  act  of  March  19,  1816,  such  parts 
the  claim  <^  forfeiture  by  the  State  under  of  tne  act  of  March  20, 1811,  as  have  ex- 
said  act  pired,  are  revived,  and  agreements  made 
•  By  act  of  April  8, 1811,  patents  may  is-  within  two  years  from  the  first  of  April 
sue  on  past  surveys,  though  exceeding,  by  next  shall  m  valid.  (Afterwards  further 
more  than  10  per  cent,  the  amount  in  the  continued.) 

warrants,  saving  rights  by  improvement  to  Qy  act  of  March  10, 1817,  warrants  may 

the  excess.     By  act  of  February  7, 1812,  be  issued  of  land  widiin  the  Indian  pur- 

m  case  of  settlement,  no  further  evidence  chase  of  1784,  east  of  the  Alleghany  Riv- 

2S  required  for  a  patent  than  that  upon  er,  and  Conewango  Creek,  at  $26.66  per 

which  the  warrant  was  granted,  unless  100  acres, 

there  are  adverse  claims.  By  act  of  March  13,  1817,  warrants  of 

By  act  of  March  22, 1813,  warrants  and  acceptance  and  patents  may  issue  upon 
patents  may  issue  to  settlers  on  the  depre-  surveys,  though  exceeding  by  more  tnan 
datum  lana,  north  and  west  of  the  Ohio  10  per  cent  the  warrant,  location,  or  or- 
and  Alleghany  Rivers,  surveyed  and  not  der,  unless  the  surplus  is  more  than  100 
Talidly  sold,  nor  otherwise  appropriated,  acres ;  with  a  saving  of  adverse  rights, 
as  in  case  of  other  lands,  except  those  By  act  of  March  22,  1820,  where  one 
parts  surveyed  on  warrant,  or  for  which  hol&  by  warrant  and  survey,  or  patent, 
descriptive  warrants  have  been  entered  be-  and  also  by  a  proprietary  warrant  or  loca- 
fore  the  settlement.  Previous  warrants  tion,  he  may  be  credited  with  the  amount 
and  patents  of  such  lands  to  settlers  are  paid  on  the  new  warrant 
confirmed.  Where  any  warrant  (except  a  By  act  of  April  1, 1823,  the  provisions 
warrant  of  acceptance)  has  issued  for  such  of  a  former  statute  as  to  the  execution  of  a 
land,  and  a  survey  been  made,  and  there  mortgage,  &c.,  are  substantially  reenacted ; 
has  been  a  subsequent  adverse  settlement ;  not  applying,  however,  to  lands  north  and 
in  case  of  compromise  within  two  years,  west  of  the  Ohio  and  Alleghany  Rivers, 
according  to  the  act  of  March  20, 1811,  a  and  Conewango  Creek,  or  withm  the  17 
title  shall  issue.  But  the  State  shall  not  townships  in  Luzerne  County,  or  held  un- 
be  bound  to  refund  any  money.  Where  der  the  proprietary  government 
an  adverse  settler  has  improved  land  north  By  act  or  April  8, 1829,  any  person  tak- 
and  west  of  the  Ohio  and  Alleghany  Riv-  ing  out  a  patent  is  required  to  give  a  mort- 
ers,  and  Conewango  Creek,  surveyed  on  gage,  payable  in  six  instalments,  which 
original  warrant,  and  has  compromised  shall  appear  by  the  patent  The  patent  is 
with  the  warrantee  prior  to  the  act  of  void,  umess  recorded  in  six  months.  Pay- 
March  20, 1811,  which  is  duly  proved,  the  ment  of  the  amount  due  may  be  certified 
title  of  the  State  shall  cease.  This  does  on  the  record,  which  shall  be  prima  faciM 
not  apply,  where  less  than  150  acres  have  proof  of  the  foct  This  act  does  not  ap- 
been  agreed  to  be  conveyed  to  such  settler,  ply  to  lands  north,  &c.,  of  the  Ohio  River, 
or  if  the  warrantee  supplied  the  means  for  &c 
unproving  50  acres.                              ^  By  act  of  March  10, 1830,  where  land 

By  act  of  March  14, 1814,  in  a  suit  by  subject  to  lien  or  mortgage  has  passed  into 

a  warrantee  against  a  settler,  the  former  the  hands  of  different  nolders,  any  one 

must  prove  an  entry  within  two  years  from  may  obtain  a  discharge  of  his  part,  hj 

date  of  the  warrant,  or  an  attempt,  and  paying  the  proportion^  share  of  what  u 

prevention  by  the  public  enemy,  and  that  due. 

26 
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By  act  of  April  6,1880,  a  greater  but-  See  farther  St  1841,  164;   1841,  216; 

pins  than  10  per  cent  ghall  not  he  snr-  1840,  329,  351-8;  end  klflr  actiL 

Teyed  upon  a  warrant    Any  excess,  not  The  following  are  some  of  tihe  jnBieial 

exceeding  this  amount,  shall  be  pud  for  at  decisions  in  Peonsylvaoia,  in  relation  to 

the  return  of  the  survey.    Ford.  l)ig.  614-  the  public  lands. 

64.    SeeMarcyo.  Gardinier,  7  Watts,S40;  It  is  said  the  F^mnfionily  were  sole  prb- 

Chew  v.  Morton,  10,  321.  prietaries,  as  Mivktuais,  of  lAs  ml  of  die 

BjT  act  of  March  22, 1820  (Purd.  552),  State;  subject  only  to  troats  in  &yor  of 

rdatine  chiefly  to  remet&s,  and,  therefore,  such  persons  as  snould  become  eqnitafaity 

omitted  in  order  of  time,  where  sums  due  entitled  to  portions  thereof,  nnder  geoeni 

for  lands  purchased  remain  unpaid,  and  a  jntMnises  or  reflations  establisbed   by 

suit  is  brought  against  the  owner  or  occu-  them.    Penn  v.  One,  4  Pall.  406 ;  Cons 

pant,  the  defencUint  may  have  a  stay  of  v.  Penn,  Pet  498,  n.;  Fenne  r.  Klyne^ 

execution  for  one  year  nom  return  of  the  1  Wash.  207. 

writ    (See  further,  on  this  point,  Purd.  Title  to  pnUic  lands  may  be  gained  la 

Dig.  559.)    In  case  of  sale  on  execution,  two  modes:  1.  By  warrani  or  locatioii» 

if  the  sum  due  is  not  bid,  the  land  is  pur-  and  survey ;  2.  By  actual,  resident  settle 

chased  for  the  State.  A  patent  may  issue,  ment    But  no  mere  acts  of  ownership^ 

upon  a  location  or  other  office  right,  to  a  however  loiw  oontiniied,  will  raise  the  pr^ 

party   entitled,  previous    to,    or  within  sumption  of  a  grant    In  order  to  claim 

nine  months  after,  such  suit  brought,  u^  under  an  improvement,  a  partf  must  com* 

on  payment  of  the  sum  due,  or  securing  it  mence  it  witn  a  view  to  immediate  settle* 

by  mortgage,  payable  in  ten  instalments,  ment,  and  prosecute  it  diligently  and  ef- 

The  giving  of  such  mortgage  shall  appear  fectualljjr.    in  such  case,  the  title  rOaiet  to 

by  indorsement  upon  the  patent     tfpon  the  beginning  of  the  improrement    Mio* 

fiulure  thus  to  pay  or  secure  the  price,  a  Mutrie  v.  McConnick,  3  Penn.  428. 

suit  shall  be  commenced,  but  not  till  after  The  time  vrithin  whidi  such  a  marey 

a  month  from  breach  of  condition.    Such  shall  be  returned  is  not  deflnitdy  fixed,  bat 

mortgage  shall  not  deprive  the  party  of  the  depends  on  dreumstaaeea.  It  seems,  sevea 

rights  of  a  freeholder.    The  mstalments  years  shall  be  the  time,  in  analogy  widi 

may  be  paid  before  they  fidl  due.    No  suit  the  limitation  in  the  act  of  liaieh  26, 1786. 

shsll  be  brought  against  a  person  claiming  Star  a.  Bradford,  2  Penn.  384. 

nnder  the  proprietary  government  prior  to  A  precisely  descriptive  warrant  does  not 

April  1, 1821.   Where  lands  held  by  office  giye  a  title  fhm  its  date,  unless  followed 

rights  have  not  been  surveyed,  the  holder  up  with  reasonable  attention.     So  of  a 

may  procure  a  survey,  and  receive  a  pat-  vague  warrant  from  die  time  of  surv^. 

ent.  C^unbers  v.  MifBin,  1  Penn.  74. 

By  act  of  May  3, 1832,  surveys  returned  An  application  and  survey  may  be  aban- 

and  accepted  are  declared  valid,  though  doned ;  but  the  question  is  for  the  jury. 

made  on  the  ground,  before  the  warrants  Adleman  v.  Masterson,  1  Penn.  454.    See 

were  delivered  to  the  surveyor;  saving  the  Bunting  u.  Young,  5  Watts  &  S.  188. 

rights  of  third  persons.  Improvemmt  requires  merely  dearmff  and 

By  act  of  April  3, 1833,  settlement,  im-  eukivatuig  the  land ;  but  uttumaii  requires 

provement,  Ac,  are  dispensed  with,  in  rela-  actual  rendenoe.    But  the  accidental  dear* 

tion  to  lands  sold  nnder  the  act  of  April  3,  ing  over  the  boundaiy  of  patented  land  is 

1792,  and  a  patent  may  issue  therefor,  up-  no  improvemeni,  and  gives  no  interest  in 

on  folfllment  of  other  conditions.    This,  yacant  lands  of  the  State.  Bixler  v.  Baker, 

however,  is  not  to  afiect  any  title  gained  4  Binn.  218 ;  Oildfi^  9.  Watson,  5  S.  &  B. 

by  settlement,  ftc    Parke  &  J.  361-3.  266 ;  Morris  v.  Thomas,  5  Binn.  77. 

(With  regard  to  lands  appropriated  for  If  a  pHrty  enter  upon  land  north  of  Ae 

the  benefit  of  Revolutionary  officers,  see  Ohio  and  west  of  the  Alleghany  Rivers, 

McCall  V.  Yeple,4  W.  &  Serg.  168 ;  •^—  v.  make  improvements,  and  procure  a  sur- 

Coover,  141.  yeyor  to  survey  without  warrant  or  other 

As  to  unaeated  lands  and  taxes  thereup-  authority,  the  survey  shows  the  extent  of 

on,  see  XJrket  v.  Coryell,  5  lb.  60 ;  Bunt-  his  possession,  and  after  twenty-one  yean 

ing  V.  Young,  lb.  188 ;  Forster  v.  McDivit,  he  gains  a  title  to  all  within  its  mnits. 

lb.  359 ;   Hunter  o.  Albright,  lb.  423 ;  Lawrence  r.  Hunter,  9  Watts,  64. 

Woodbum   v.  Farmers',  &c,   lb.   447;  Settlement  rights   descend  like  odier 

Mitchell  0.  Bratton,  lb.  451 ;  Bayard  v,  lands.    They  are  also  sul^ect  to  sale  on 

Inglis,  lb.  465 ;  Baird  v.  Gaboon,  to.  540 ;  execution,  and  the  purchaser  may  go  on 

Dunn  V.  Balyea,  6,  475;  Church  v.  Rid-  and^ complete  his  title.    So  land  hdd  by 

die,  lb.  509 ;  Thompson  v.  Fisher,  lb.  520;  warrant  and  survey  descends,  may  be  de- 

Driesback  v.  Berger,  lb.  564 ;  Houston  v.  yised  and  conveyed,  and  is  subnect  to  dower 

Sims,  12  Penn.  195 ;  Heath  o.  Armstrong,  and  curtesy,  like  other  lands.  Bo  qjectment 

12  Penn.  178;  Penn.  St  1842,  265-«.  lies  for  it  Workman  9.  QilleBpie,  3  YeatM^ 
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57}  ;  Maday  v.  Work,  8  Binn.  158;  My-  Land  in  and  adjoining  the  cit^  of  Phil-^ 

en  o.  Myen,  8  Watts,  430.  adel^hia  haa    never   been  considered  as 

Tfie  omission  of  a  snnrey  does  not  an-  within  the  jorisdiction  of  the  land-office,  so 

thorize  any  preanmption  of  abandonment,  as  to  be  the  subject  of  j;rant  by  warrant, 

where  the  warrant  is  de8cri|>tiYe.     But  survey,  and  patent     So  with  lands  on 

want  of  due  diligence  in  obtaining  a  sur-  navigable  rivers,  between  high  and  low- 

Tcy  forfeits  the  prior  right    McCullough  water  mark.    Freytag  v.  Powell,  1  Whart 

r.  WallAce,  8  S.  &  B.  181 ;  Gordon  v.  Ker,  586. 

1  Wash.  322.  Where  a  settler  designates  his  daim  by 

An  application  for  land  gives  an  imper-  lines  upon  the  ground,  induding  6  or  700 

feet  or  inchoate  right,  which  may  be  per-  acres,  he  cannot  daim  to  be  consulted  by 

focted  by  subsequent  prooeedinffs,  or  aban-  a  subsequent  warrantee,  who  locates  by 

doned  or  lost  by  want  of  due  diligence  in  survey.    The  latter  is  only  bound  to  leave 

prosecuting  it    An  unexecuted  warrant  him  400  acres,  in  a  reasonable  form,  with 

m  the  hands  of  a  surveyor  is  not  subject  lus  improvements.     Atchison  v.  McCul- 

feO  execution.    If  sold  on  execution,  one  loch,  5  Watts,  13 ;  M'Dondd  v,  Mulhol- 

n|MiniTig  under  a  subsequent  survey  and  Ian.  5  Watts,  173;   Goodman  v.  Losev, 

warrant  will  hold.  Philips  v.  Shaffer,  5  S.  3  Watts  &  S.  529;  Miller  v.  Cresson,  5, 

ft  B.  215 ;  Blaine  v.  Crawford,  1  Yeates,  284  ;  Forster  t;.  M'Divit,  lb.  359.      See 

289 ;  Drinker  v.  Holliday,  2,  88 ;  Ewing  Bailroad  v.  Hoye,  2  Bland,  259. 

V.  Barton,  lb.  318 ;  Heath  v.  Knapp,  10  An  act  of  1786  requires  **  an  actual,  per- 

WattS)  405.  Bonal  resident  settlement,  with  a  manifest 

An  improvement  must  be  prosecuted  intention  of  making  it  a  place  of  abode, 

with  feasonable  diligence,  and  consum-  and  the  means  of  supporting  a  family. 

mated  by  actual  residence.    Any  interrnp-  Held,  this  intention  miist  be  uiown  by  the 

tion  in  such  residence  will  be  excused,  it  raising  of  grain.    Supporting  a  family,  by 

seems,  only  by  force,  which   endangers  the  cutting  and  selling  of  timber,  gives  no 

one's  safetjr,  or  a  call  to  defend  the  coun-  preemption  right     So  the  erection  of  a 

tiy.    Atchison  v,  McCnlloch,  5  Watts,  1^.  nouse  and  saw-mill  merely  with  a  view  to 

In  some  cases,  the  facts  being  settled,  cut  timber  and  turn  it  into  lumber  is  in- 

abandonment  becomes  a  question  for  the  8u£B!cient.    So,  grain  must  be  raised,  mean- 

oonrt,  not  of  intention,  for  the  jurv ;  al-  ing  thereby  some  etcuUnt  production,  un- 

though,  generally,  it  is  a  question  of  fact  der  the  act  of  1794.    Garainier  r.  Marcy, 

And  whue,  after  occupying  two  years,  one  5  Watts,  337 ;  Wyncoop  p.  Heath,  10, 428 ; 

quits  the  land  for  five  years,  the  court  is  Goodman  v.  Losev,  3  Watts  &;  S.  526. 

pound  to  instruct  the  jury,  that  this  is  an  Where  a  settler  has'  marked  no  bounds- 

abandonment     But  an  interruption  for  ries  according  to  law,  his  possession  is 

fix  months  is  not  per  te  an  abandonment  limited  by  immediate  occupancy,  more  es- 

Ib. ;   M'Donald  v.  Mulhollan,  5  Watts,  pecially  m  the  case  of  a  settler,  under  the 

173;   Goodman  v.  Losey,  3  Watts  &  S.  actof  1792,  who  mic^ht  have  a  survey  wit]|- 

526 ;  Miller  o.  Cresson,  5,  284 ;  Forster  v.  out  a  warrant,  ana  who  cannot  recover 

MIHvit,  lb.  359.    See  Bailroad  v,  Hoye,  possession  without  it     Boss  o.  Barker, 

%  Bland,  259.  5  Watts,  391 . 

Where  a  party  has  obtained  the  war-  Where  a  settler  enters  within  two  years 
rants  and  surveys,  and  paid  the  whole  from  the  date  of  a  warrant  to  anotlkr,  he 
price  to. the  Commonwealth,  an  abaddon-  gains  no  title  by  his  wrong,  but  his  pos- 
ment  is  not  to  be  presumed  against  him  session  enures  to  the  benefit  of  the  latter. 
^m  lapse  of  time;  but  there  must  be  an  So,  where  one  enters  upon  land  surveyed 
actual  ouster  for  twenty-one  years.  Urket  by  warrant,  without  a  vacating  warrant, 
9.  Coiyell,  5  Watts  &  S.  60.  There  must  the  party  claiming  by  such  survey  may  re- 
be  an  actual  rdinquishment  of  possession,  cover  against  him,  uiough  the  former  has 
without  intention  to  return.    lb.  made  no  settlement  within  two  years,  ac- 

If  one  wrongfully  procure  a  patent  and  cording  to  law.  So  one  may  recover 
,_iy  taxes,  the  true  owner  may  recover  the  against  such  settler,  who  daims  under  a 
and  firom  him,  without  refunding  what  he  preemption  patent  of  1808,  founded  on 
baspaid  for  the  patent  or  for  taxes.  Urket  a  warrant  under  the  act  of  1793.  lb.; 
V.  Corydl,  5  Watts  &  S.  60.  Surveys  are  Campbell  r.  Galbreath,  5  Watts,  423  ; 
presumed  to  be  made  for  the  then  warrant-  Barnes  v.  Irvine,  lb.  497  ;  Smith  v.  Col- 
owner,    lb.     A  warrant,  surveyed  on  the  lins,  lb.  505. 

improvement  of  another,  is  not  void,  but  The  practice  of  including  a  qnantitr, 

vouiabU,    Miller  v.  Cresson,  5,  284.  exceeding  ten  per  cent  more  tnan  tlio 

The  holder  of  an  improvement  right  warrant  called  for,  was  sanctioned  by  die 

may  maintain  ejectment  ror  the  undeared  proprietaries'  land  officers,  and  has  been 

portion  within    his   ascertained   bounds,  repeatedly  recognized  by  the  legislature; 

Pchall  V.  JdiUer,  3  Whart  250.  and  cannot  now  be  questioned,  unless  it 
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interferes  with  other  rights.     Layton  r.  him  his  constmctiYe  possession,  hj  detach- 

Paull,  5  Watts,  465 ;  4, 442.  in^  it  from  the  hmdmarks  which  had  sos- 

Where  a  second  snrrey,  procured  by  a  tamed  it    To  acquire  title  to  the  ^ole 

warrantee,  does  not  include  land  included  tract  by  the  statute  of  limitations,  as 

in  a  former  one,  which  land  is  otherwise  against  the  warrantee,  sndi  setter  mnst 

appropriated,  he  loses  his  right    Layton  always  have  evinced,  by  declarations  and 

V.  Faull,  5  Watts,  465;  4,  442.  acts,  an  nnintermitted  purpose  to  hold  bj 

Where  a  surfey  is  returned,  a  second  the  lines  on  the  groond.    Clarke  v.  Doa- 

one,  under  the  same  warrant,  without  an  gan,  2  Jones,  87. 

order  of  resunrey,  is  void.     M'Kelry  v,  llie  marks  on  thesround  of  an  old  smv 

Qilleland,  8  Watts,  312.  vey,  indicating  the  lines  originally  mn, 

A  warrant,  return  of  survey,  and  patent,  are  the  best  evidence  of  the  location  of  the 

being  proved,  together  with  acts  of  owner-  survey,  and  any  evidence  of  such  lines 

ship  for  more  than  twenty  years,  without  should  be  refeired  to  the  jury.    Grata  v. 

adverse  claim,  the  law  presumes  all  reqni-  Hoover,  4  Harris,  232. 

site  formalities.    Caul  v.  Spring,  2  Watts,  Drafts  found  in  the  office  of  the  depnty- 

890.                                 .  surveyor,  where  no  authority  to  such  snr- 

Under  the  acts  of  April  3,  1792.  April  veyor  to  make  them  is  shown,  may  be 

22,  1794,  September  22,  1794,  April  2,  evidence  of  boundary,  on  the  part  of  the 

1802,  and  April  3, 1804,  where  a  warrantee  claimant  under  an  improvement,  if,  when 

fiuls  to  commence  the  settlement,  &c.,  men-  the  improvement  was  conunenced,  ^  im- 

tioned  in  the  first,  for  two  years,  any  one  prover  daimed  to  the  lines  of  the  draft  and 

may  enter  as  a  settler  without  a  vacating  adopted  them ;  but  the  ^niers  of  Ihem- 

warrant,  and  maintain  or  defend  an  eject-  selves  are  no  evidence  of  title.    Sample  v. 

ment  against  the  warrantee.    Riddle  v.  Robb,  4  Harris,  305. 

Albert,  1  lb.  121.  The  Pennsylvania  timber  act  of  1824 

A  surveyor  may,  after  the  survey,  pro-  extends  as  well  to  unseated  as  to  seated 
tract  the  lines,  and  include  more  land,  lands.  Houston  v.  Sims,  2  Jones,  195. 
But,  as  the  lines  run  and  marked  consti-  A  survey,  made  by  one  claiming  as  a 
tute  the  true  survey,  it  is  a  (question  for  settler  upon  land  already  surveyeo,  oon- 
thejury,  whether  tlie  true  one  is  returned,  dudes  him  as  to  that  right ;  and  his  in- 
M'Cormick  v,  M'Murtrie,  4  Watts,  192.  tention  not  to  abandon  part  of  his  settle- 
Where  a  surveyor  has  included  too  ment  is  immaterial.  lb. 
much  land,  he  cannot,  without  consent  of  Title  to  islands,  lying  within  the  river 
the  party  entitled,  throw  out  a  part,  in-  Susquehanna  or  its  branches,  could  not  be 
dudmg  cleared  and  valuable  land.  If  he  acquired  by  actual  settlement  and  improve- 
does,  such  party  may  apply  to  the  board  ment ;  but,  by  die  Pennsylvania  act  of 
of  property  for  a  resurvev.  But  one  mak-  March  6th,  1793,  directing  the  sde  of  oer- 
i^  a  settlement,  or  purehasing  a  warrant,  tain  islands  in  the  Susquehanna,  or  its 
bSore  such  application,  and  after  return  branches,  an  improver  had  two  yean  to 
of  the  survey,  will  hold  the  land  thrown  obtain  a  warrant  and  have  a  survey  made, 
out,  against  the  other  party,  especiallv  if  and,  in  case  of  his  neglect  for  that  time, 
the  latter  has  been  guilty  of  long  delay.  Uie  island  was  subject  to  apnlication  by 
Buggies  r.  Gkuly,  2  Rawle,  232.  any  other  person ;  and  though  it  was  in- 

Where  twenty-one  years  have  elapsed  cnmbent  on  the  improver  to  state  the  nar 

since  a  survey,  and  the  owner  has  occu-  ture  of  his  improvement,  and  when  and  by 

pied,  and  agreed  upon  a  boundary  with  whom  it  was  made,  this  was  not  neoeasazy 

the  adioinin^  owner,  he  is  b6und  thereby,  in  the  application  of  another,  who  applied 

though  varying  from  the  surrey.    Marts  for  the  island  more  than  two  years  after  the 

r.  Hartley,  4  Watts,  261 .  improver  had  neglected  to  mske  apf)licatioa 

Where  a  survey  calls  for  an  adjoining  for  it    Johns  v.  Davidson,  4  Harris,  512. 

survey  as  a  boun<uiry,  this  will  be  hdd  the  A  person,  who  takes  a  warrant  for  land 

boundary,  though  the  line  run  falls  a  little  daimed  by  him  under  an  improvement, 

short  of  it    lb.  and  whose  survey  is  made  and  returned 

A  survey  may  be  made  of  400  acres,  and  for  a  less  quantity  than  is  usually  surveyed, 

10  per  cent,  upon  a  warrant  for  less  than  is  bound  by  sndi  survey;  and  another 

400,  where  ^ere  is  an  improvement  called  warrant,  aiierwards  taken  b^  him  under 

"  for,  and  an  established  settlement,  with  the  same  improvement,  is  of  no  efiect  as 

boundcuries  fixed   by  adjoining   surveys,  against  an  intervening  right    Hoover  v. 

Beeson  v.  Hutchinson,  4  Watts,  442.  Ix>ck,  1  Harris;  356. 

An  assessment  of  warranted  land  for  a  A  party  cannot  read  in  evidence  a  war- 
disseising  settler,  of  a  less  quantity  than  rant  issued  since  September  22, 1794,  when 
is  called  for  by  the  warrant  and  survey,  if  the  land-office  was  dosed  against  tb»  issn- 
made  by  his  procurement,  or  even  with  his  ing  of  any  warrants,  except  where  an  act- 
knowledge  and  acquioseence,  will  lose  to  nid  settlement  had  been  or  thereafter  riKmU 


TITLE  BT  PUBUO  GRANT,   PATENT,  WABBANT,  ETC..  889 

be  made,  Ac  He  sbonld  show  from  the  cate  the  snnreys  on  the  land  daimed,  the 
bookB  of  the  office  that  the  officers  were  by  law  located  them  there; — held,  the  in- 
law authorised  to  issue  it  Heath  v.  Arm-  stmction  (being,  in  effect,  that  the  sur- 
strong,  S  Jones,  178.  reyor  either  located  the  warrants  on  the 

If  a  person  claiming  in  his  own  right,  land  by  actual  surrey,  or  by  protraction 

by  settlement  and  improvement,  does  not  on  paper,  which,  when  returned  into  the 

ob|ect  to  the  location  of  a  warrant  on  land  land -office,  wotJd  indicate  the  land  in- 

a4)oining  his  improvement,  his  subsequent  tended  to  be  appropriated),  was  proper, 

deed  cannot  afiect  the  location.    But,  if  he  lb. 

daimed  under  another  when  the  warrant  In  giving  a  view  of  the  land  laws  of 

was  located,  his  agreement  to  the  location  Pennsylvama,  I  'should  do  injustice  to  my 

cannot  afiect  him  under  whom  he  daimed,  readers  and  the  work  itself  not  to  mention 

or  his  alienee.    Sample  v.  Robb,  4  Harris,  the  late  valuable  treatise  of  Judge  Sergeant 

303.  upon  that  subject    I  avail  m^df  of  this 

Draits  of  land,  offered  before  any  title  book,  to  furnish  a  few  additional  remarks, 
by  warrant,  location,  or  improvement  is  which  may  throw  some  light  upon  the  fore- 
shown, are  not  admissible  in  evidence.  lb.  going  somewhat  incoherent  collection  of 

If  a  defendant  proves  an  actual  settle-  statutory  provisions, 

ment,  the  plaintiff  cannot  prove  that  the  Under  Andros,  the  last  of  the  English 

defendant  purchased  and  daimed  under  governors  (before  Penn),  the  system  was 

another  title  by  warrant  and  survey.  Tup-  practised  of  granting  by  warrant  itnd  sur- 

ner  v.  Waterson,  4  Watts  &  S.  171.  Where  vey.    In  1676,  Andros  constituted  a  sur- 

one  acquires  title  to  four  hundred  acres  by  veyor  for  the  whole  river  and  bay  of  Dela- 

imnrovement,  and  sells  a  part  by  course  ware,  to  give  new  comers  any  reasonable 

ana  distance,  he  does  not  tnereby  lose  his  quantity  of  lacant  lands,  reoommendinfi^ 

title  to  the  rest,  nor  does  the  land  become  40  or  50  acres  for  a  head,  bang  as  muc£ 

vacant  for  another  warrant     A  settler  as  could  be  improved.   The  party  received 

may  lose  a  part  of  his  land  by  drcttm-  a  awroejfplat  or  card,  which  was  returned 

scnoing  it  himself,  but  not  by  his  vendee's  to  the  office  of  records.    Seig.  L.  L..21,  2. 

doing  so.   Miller  v,  Cresson,  5  Watts  &  S.  Penn,  after  obtaining  his  charter,  and  be- 

234.  fore  leaving  England,  sold  large  amounts 

A  settles  four  hundred  acres.    B  buys  of  land  to  persons  called  flnt  nwrchasen. 

of  C  one  hundred  and  eighty  of  them,  and  These  grants^  were  by  deeds  oi  lease  and 

A  gives  to  B  a  written  dodaration  that  he  release  for  land  in  the  province  at  lai^, 

has  no  title  to  the  improvement    Held,  not  specifying  place  or  bounds.    BCany  of 

tiiere  was  no  estoppd  as  to  the  remaining  the  deeds  were  lost ;  but  a  list  of  names, 

two  hundred  and  twepty,  as  against  one  containing  a  warrant  executed  by  Penn 

who  bought  them  without  consideration  or  for  survey  of  certain  quantities  of  land, 

deception.    lb.  has  been  often  admitted  m  evidence.  These 

Tnough  a  mere  unexecuted  intention  to  grants  have  been  since  termed  old  riglUU, 

appropriate  vacant  land  has  no  effect  as  a  and  had  peculiar  privileges  of  city  and 

survey,  yet  an  intention  to  appropriate,  liberty  lots.   Thev  amounted  to  more  than 

manifested  by  a  formal  retum^into  the  300,000  acres.    lb.  23, 4 ;  Hurst  v.  Dippo, 

land-office,  is  suffident  to  give  notice,  and  1  Dall.  21 ;  Morris  v.  Vanderen,  lb.  64. 

b  one  of  die  reoognlsed  modes  of  locating  They  were  ^nted,  to  be  held  in  cominmi 

land  warrants.    McBarron  v.  Gilbert,  42  tocaqe  of  William  Penn  as  of  the  seignory 

Penn.  268.  of  Windsor,  with  a  covenant  by  him  to 

Chamber  surveys,  after  the  lapse  of  extinguish  the  Indian  titie.  Sei^.  L.  L. 
twenty-one  years  from  their  return  to  the  24,  5.  In  disposing  of  the  lands  in  the 
land-office,  are  presumed  to  have  been  re-  State,  Penn  had  them  surveyed  to  pur- 
turned  as'actual  surveys ;  and  the  intended  chasers  from  time  to  time,  as  they  were 
appropriation  of  the  surveyor  thus  becomes  sold,  instead  of  surveying  them  when  pur- 
an  actual  appropriation,  as  if  the  survey  chased,  and  separating  them  into  tracts  or 
had  been  maae  upon  the  land.    lb.  lots.   It  would  seem  uiat  no  tide  was  then 

Hence  where  the  court  held  the  warrant,  permitted  by  settlement,  without  an  office 
under  which  the  plaintiffs  claimed;  to  be  right.  (Entry,  without  such  right,  was 
descriptive  to  a  common  intent,  and  the  j^rohibited  in  1729-^0,  and  the  party  sub- 
surveys  to  be  chamber  surveys,  but  re-  jected  to  the  process  of  forcible  entry,  &c., 
ferrea  the  question  of  ac^taal  'location  to  after  any  length  of  possession.  Serg.  43. 
the  jury,  with  instructions  that,  if  they  be-  But  the  act  was  never  enforced,  and  the 
lievcd  the  warrants  were  located,  or  in-  forbidden  practice  increased.)  The  regu* 
tended  to  be  located,  on  the'  land  daimed  lar  proceemng  to  pass  a  titie,  was  the  issu- 
by  the  plaintiffs,  their  verdict  should  be  ing  of  a  warrant  from  the  constituted  offi- 
for  the  plaintiffs ;  and,  also,  that,  if  they  cer,  a  survey  founded  thereupon,  a  return 
believed  that  the  surveyor  intended  to  lo-  of  such  survey,  and  a  patent    But  in  nu- 
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meroas  instances  a  title  was  acquired  by  By  a  r^g^nlation  of  1766,  improvementi, 

informal  orders,  agreements,  &c.,  of  the  before  the  late  pnrdiaae  from  &e  Indians, 

proprietary  officers;    and  it  was  in  one  were  exdnded,  nidess  the  appUcant  had 

case  said  by  the  court,  that  under  tiiis  Secretaiy  Peters'  promise  of  a  wanant. 

sort  of  orders  great  part  of  the  province  lb.  58.    The  times  preacribed  for  obtain- 

had  been  settled.    Sometimes  qui^rentB,  ing  surreys  and  patents  were  not  striet- 

thongh  usually  part  of  the  consideration,  ly  enforced,  but  extended  by  subsequent 

were  substitutoa  for  purchase  money.    In  proclamations.    Adverse  rights  sometimes 

1705,  seven  years'  possession  after  entry  mtenrened,  and  henoe  arose  numerons  jor 

upon  an  equitable  right  was  declared  to  didal  controversies.    lb.  €0. 

five  a  good  tide.    Seig.  L.  L.  33,  4,  5,  6,  The  above  described  niplication  syfton 

,  41, 4.  was  substantially  appliea,  in  1769,  to  late 

After  the  death  of  William  Penn,  and  purchases  from  the  Indians.  But  the  or- 
under  the  government  of  John,  Thomas  der  of  preference  was  determined  5y  ki. 
and  Richard,  his  "Successors,  the  project  Henoe  a  title  is  often  called  "lottery  appli- 
of  a  lottery  for  disposing  of  100,000  acres  cation  or  location  of  liie  year  1769.'^  A 
of  land  was  started.  The  lottery  was  prefbrence  was  given  to  settlers,  prior  to 
never  filled,  but  mainy  tickets  were  sold,  the  purchase  (not  since),  *'  especially  those 
and  became  the  primaiy  tides  to  land,  who  settled  by  permission  of  tne  command- 
Surveys  were  made,  and  the  lands  sur-  ing  officers  to  tiie  westward."  Beserm- 
veyed  were  long  kept  separate.  So  late  as  tions  were  made  in  fkvor  of  militaiy  offi- 
1769  and  1770,  warrants  were  issued  for  cers,  and  grants  to  individuals.  lb.  61,  2, 
such  lands.  In  1738,  a  proclamation  was  3,  4  ;  Budianan  v.  McCluie,  1  Binn.  889. 
issued,  threatening  suits  for  non-payment  June  28, 1779,  an  act  was  jMUsed  by  tiie 
of  the  purchase  money  of  lands  held  by  le^slatnre,  vesting  the  public  lands,  here- 
warrant  and  burvey,  and  against  those  t(m)re  belon^ng  to  Ae  Penn  family,  in 
holding  by  improvement;  which  last  rights,  the  State ;  with  an  obligation  to  pjrr  them 
it  was  stated,  had  been  transferred  to  otii-  £130,000  at  the  end  of  the  war.  llie  act 
ers. '  lb.  47,  8,  9,  50.  was  predicated  upon  the  ground,  tiiat  liie 

Rights  by  warrant  and  survey  were  at  charter  to  Penn  was  made  fbr  great  puUie 
first  regarded  and  treated  as  personal  es-  objects,  and  the  benefit  of  settlers,  as  well 
tate.  But  about  the  year  1758,  they  came  as  his  own  private  advantage;  and  that 
to  be  considered  as  real,  and  the  title  equl-  the  ownership  of  a  teiritory  so  exfensiTe 
table  as  against  the  proprietary,  and  legal  was  inconsistent  with  republiean  institn- 
as  to  all  other  persons.  Surveys  were  tions.  Existing  individual  rights  were  8e> 
sometimes  made  without  warrant,  under  cured,  as  fdso  £e  private  estates  and  quit- 
some  general  direction  from  the  land-office,  rents  of  the  proprietaries.  lb.  66,  7, 8,  9. 
or  usage,  and  were  uniformly  sanctioned  In  1784,  the  tegislatuie  first  authoriaed 
by  the  office.  They  were  at  first  rejected,  the  sale  of  vacant  lands,  "  agreeable  to  die 
but  afterwards  held  valid,  by  the  court  former  customs  and  usages  of  the  land- 
After  a  survey  without  warrant,  a  warrant  offices."  lb.  74,  5. 
oi  acceptance  sometimes  issued.  lb.  51, 2 ;  Mr.  Sergeant  gives  some  aoeonnt  dth^ 
Woods  V.  Galbreath,  2  Teates,  306.  /air-pimg  men.    These  were  constituted  by 

In  1765,  the  application  sifstem  was  intro-  settiers  upon  land  beyond  Ljfoming  CnJtj 
duced.  Upon  application,  instead  of  grant-  which  was  bv«some  alleged  to  be  the 
ing  a  warrant,  tne  secretary  entered  in  a  boundary  of  the  Indian  purchase  of  1768. 
book  tiie  name  of  the  partv,  &c.,  and  the  The  Jmr-play  men  were  three  of  these  set- 
description  or  iocation  of  nis  land.  No  tiers,  annuaUy  appointed  by  turas,  to  do> 
application,  without  special  order,  for  more  cide  all  disputes  among  their  number, 
than  300  acres  to  one  person.  The  secre-  Their  decisions,  when  af&rwards  recxam 
taxy  sent  every  evening  to  the  survevor-  ined,  were  uniformly  fimnd  just,  and  conr 
general  a  copy  of  the  applications,  in  their  firmed  by  the  courts.  An  act  of  1784  do- 
order,  who  issued  to  his  deputies  orders  to  dared  Lycoming  Creek  to  be  tiie  bound- 
survey  accordingly,  the  applicant  showing  ary,  but  gave  the  settlers  preemption  rights 
the  land.  The  surveys  were  returned,  and,  in  tiie  landa,  which  had  been  acquired  hy 
upon  payment,  witiiin  six  months  from  the  a  subsequent  purchase.  lb.  77,  8,  9,  80. 
return,  of  £5  in  fuU  for  100  acres,  with  (Hoghes  v.  Dougherty,  1  Yeates,  497.) 
one  penny  per  acre  quit-rent,  a  warrant  of  The  act  of  April  3, 1793,  provided  that 
acceptance  issued,  directing  the  surveyor-  a  warrantee  .should  make  a  settiement 
general  to  accept,  and  make  return  of  sur-  within  two  yean,  unless  prevented  by  the 
vey  into  the  secretary's  office.  A  patent  enemies  of  tiie  United  States,  in  which 
then  issued.  Persons  claiming  by  settie-  case  he  should  persist  in  his  endeavors  to 
ment  or  improvement  were  required  to  en-  settie.  Under  tiiis  act  the  Bolland  Corn- 
ier applications,  and  produce  evidence  of  muy  took  out  very  numerous  warrants, 
their  improvements.    Seig.  L.  L.  55,  6,  7.  The  question  arose,  whether  the  Indian 
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hostflitifls  ezenaed  the  want  of  a  settle-  tion  of  yacant  land  are  yacated,  by  a  Fo- 
ment, or  whether,  after  two  years,  other  cent  act,  unless  execated.  Twenty  years' 
settlers  were  entitled,  against  the  war-  possession  bars  the  State.  Owners  are 
rantees.  The  board  of  property,  till  1800,  allowed  partition.  Salt  marshes  are  ex- 
held  the  former  opinion;  and  issued  prt-  cepted  from  the  statute.  1  N.  J.  L.  166, 
vaiSifm  oertificatM,  and  patents,  founded  7,  8.  (See  lb.  9,  17 ;  Lippincott  v.  Sou- 
thereon,  setting  forth  the  Indian  hostilities  der,  3  Ualst.  161.)  Dela.  St.  1843,  454,  6. 
as  an  excuse  for  not  making  a  settlement.  Bee  Tubbs  v.  Lynch,  4  Hairing.  521. 
A  subsequent  board  took  the  latter  ground, 

and  refused  patents.  In  tbe  case  of  Morns  In  the  land  law  of  Afaryland,  there  are 
V.  Nei^hman,  Uie  court  held  the  excuse  to  striking  peculiarities,  which  probably  no 
be  yahd ;  and  further,  that,  if  it  was  not,  one,  not  familiar  with  their  practical  ap- 
the  State  alone  could  take  advantage  of  a  plication,  can  fully  understand,  and  whi& 
forfeiture,  by  granting  new  warrants.  In  render  that  law  comparatiyely  useless  to 
the  c^se  of  C&m.  v.  Coxe,  SUppen,  Ch.  citizens  of  other  States,  and  tnerefore  not 
J.,  held  the  same  doctrine,  but  x  eates  and  a  proper  subject  to  be  noticed  at  length  in 
Smith,  Js.,  that  the  warrantee,  though  pre-  a  general  work  like  the  present  Although 
yented  by  force  from  settling  witmn  the  having  access  to  the  statutes  of  this  State, 
time,  was  bound  to  persist  in  his  ^orts  till  I  have  been  able  to  fii^d  very  few  statutory 
a  settlement  was  e£(ected.  In  April,  1802,  provisions  upon  this  tabject.  I  derive  my* 
an  act  was  passed,  calling  upon  the  judges  impressions  of  the  land  law  from  the  nn- 
for  their  opmion  of  the  point  in  (question,  merous  decisions  to  be  found  in  the  earlier 
to  be  given  in  the  mode  of  a  specud  hear-  reports,  a  few  of  which  I  subjoin.  A  large 
ing  ofparties ;  the  Holland  Cpinpany  pro-  part  of  them  relate  to  minute  questions  of 
testing  affainst  the  measure.  The  court  boundaiy ;  and  many  others  to  the  titles 
met,  and  leates,  J.,  charged  the  jniy  con-  of  eacheaUd  lands,  obtained  under  eacheai 
formably  to  his  previous  opinion.  In  suits  wcarrwuta.  The  mode  of  trial  in  ejectment 
subsequently  brought  in  the  United  States  by  plats  has  also  given  rise  to  many  nice 
Court  by  the  Holland  Company,  the  ques-  questions.  See  Rogers  r.  Raboiv,  2  GUI 
tion  was  finally  decided  in  the  Supreme  &  J.  54;  Shilknecht  o.  Eastbum,  lb.  114; 
Court,  substantially  in  the  same  way ;  and  Thomas  v.  Godfrey,  3,  142 ;  Wall  v. 
this  prindple  was  afterwards  adopted  by  Forbes,  1  Har.  &  G.  441 ;  Coursey  v, 
the  State  Court,  who  held  that  a  warrantee  Helmsley,  3  Bland,  458 ;  Roes  v.  Bladen, 
should  be  reasonably  allowed  two  yean  lb.  464 ;  Hughlett,  lb.  475 ;  Wampler  v. 
after  the  treaty  of  peace  to  make  his  set-  Shipley,  lb.  183 ;  Railroad  v,  Ha,ye,  2, 
tlement.  Seig.  L.  L.  95,  110 ;  Morris  v.  259 ;  Norwood  v.  Norwood,  lb.  475 ;  An* 
Keighman,  4  BalL  209;  Com.  v.  Coxe,  drews  v.  Scotton,  lb.  632;  Crawford  o. 
lb.  170 ;  Huidekoper  v.  Douglass,  lb.  392 ;  Beny,  11  Gill  &  J.  810 ;  St  1842,  ch.  108 ; 
Boss  V.  Barker,  5  Watts,  392 ;  Barnes  v.  Wilson  v.  Inloes,  6  Gill,  121 ;  Bucking- 
Irvine,  lb.  497 ;  Burchfield  v.  McCauley,  ham  o.  Borsey,  1  Md.  Ch.  81.  By  the 
8  Watts,  1.  To  facilitate  a  compromise  Declaration  of  Rights  (29,  sect  33), 
between  the  adverse  parties,  the  laws  were  churches,  elebes,  and  other  property  of  the 
passed  (above  refisned  to),  providing  for  Church  of  England,  shall  remain  such 
the  issuing  of  patents  to  both,  upon  cer-  forever.  Gifts,  devises,  &c.,  for  support 
tain  agreements  made  between  them.  lb.  of  a  minister,  &c.,  wiUiont  leave  or  the 
110,  11.*  l^slature,  are   made  yoid,  unless  two 

acres  are  appromriated  for  a  church  and 

In  New  Jersey,  by  an  act  of  1703,  pur-  burial-grouna.   Ih,  sect  34. 

chases  from  ^e  Indians,  made  without  In  ttds  State,  by  statute,  where  land 

Sublic  authority,  are  declared  void.  1  N.  is  taken  up  under  a  common  or  special 
.  L.  1,  2,  235.  An  act  of  1795  provides,  warrant,  or  warrant  of  resurvey,  20  yean' 
that  grants  bj  or  under  the  States  shall  possession  giyes  a  good  title  against  a  palr 
be  held  aUadiaL  By  the  same  statute,  an  ent  fh>m  the  State,  issued  on  such  war- 
owner  in  fee  may  alienate,  subject  to  the  rant  But  this  is  not  io  afiect  any  warrant, 
same  services  wnich  he  himself  owes  to  &c.,  prior  to  the  act  (1818.)  Md.  L. 
the  chief  lord,  if  any;  or  a  part  of  the  1818,  ch.  90.  (See  1822, 128;  1827,  201.) 
lands,  subject  to  proportional  services.  The  Proprietary  hold  the  dominion  of 
The  feudal  exactions  are  abolished,  tenures  Maiyland  and  property  of  the  soil,  which 
converted  into  socage,  and  past  alienations  he  could  dispose  of  like  any  other  owner ; 
placed  on  the  same  footing.  But  rents  and  a  party,  upon  acquiring  an  equitable 
and  socage  services  are  not  discharged,  interest  by  a  warrant,  return  of  survey, 
In  Delaware,  general  warrants  for  loca-  and  payment  of  composition  money,  could 

— — ^—  compel   a  arrant  fi^m  the  Proprietary; 

*  See  Smith  o.  Houtz,  L^.  Intel.,  July  Howard  o.  Moale,  2  Har.  ft  i*  249^.     Sea 

SI,  1868.  Bordky,  2  Bland,  62. 
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An  imperfeet  title  in  the  land-office  is  a  lodge  it  with  the  chief  sarreyor  of  die 

chattel,  and,  as  snch,  liable  to  execution,  county,  designating  it  precisely.    Pieftr- 

Coombs  V,  Jordan,  3  Bland,  a03.  enoe  is  given  to  the  warrant  earnest  dated ; 

A  party,  who  obtains  a  warrant  of  snr-  if  dated  on  the  same  day,  decision  is  made 

wey,  IS  presumed  to  have  notice  of  a  prior  b^r  lot.    Entries  are  void,  unless  surveyed 

location,  and  is  chargeable  with  fraud  for  within  two  years  from  date.    There  shall 

obtainme  a  patent  by  misrepresentation,  be  no  location  except  in  the  county  where 

for  wfaicA  a  -court  of  equity  will  set  aside  it  is  first  mude.    If  part  of  a  warrant  is 

the  patent    Hoy  v.  Johnston,  2  Gill,  891.  imappropriated,  the  holder  may  have  an 

Tne  deatib  of  a  patentee  will  not  be  pre-  excmnge  warrant  for  such  part.     There 

sumed,  in  order  to  support  a  title  to  land,  shall  he  a  survey,  and  an  indorsement  stat- 

acquired  in  violation  of  law  and  the  rules  ing  how  much  is  tinappropriated.    If  Ae 

of  the  land-office.  Lee  v.  Hove,  1  Gill,  188.  whole  is  appropriated,  it  accompanies  Ae 

If  a  grant  be  made,  not  only  with  courses  last  survey  made  by  virtue  thereof.  Where 

and  distances,  but  with  calls,  it  has  a  prin-  there  has  been  no  entry  or  location  upon 

dple  of  self-eustentation,  not  possessed  by  a  warrant  issued  on  or  before  February  8, 

grants  with  course  and  distance  only,  or  1804,  the  holder  majr  exchange  it.   A  sir- 

with  calls  only.    Wilson  v.  Inloes,  6  Gill,  veyor  shall  not  within  twelve  months  issue 

121.  .  a  certificate,  copy,  or  plat»  except  to  his 

Where  arrant  is'  by  eourse  and  distance  employer,  unless  a  caveat  to  a  grant  has 

and  cfdls,  ir  the  beginning,  and  any  or  all  been  issued.    A  surveyor  shall  not  admit 

of  the  boundaries,  save  one,  are  lost  and  an  entnr  without  a  warrant  from  the  rega- 

incapable  of  proof,  the  vitafi^  of  the  mnt  ter.    ifor  shall  he  leave  open  lines,  out 

still  continues.    This  is  the  naturu  im-  bound  by  marked  trees,  unless  there  is  a 

fK>rtof  the  express  words  of  die  grant,   lb.  watercourse,  or  an  ancient  marked  line. 

A  valid  survey  or  grant  may  be  made,  The  breadth  of  each  survey  shall  be  at 

wiiiM>nt  stating  any  natural  object  as  the  least  one  third  of  its  length  in  every  part, 

beginning  of  its  first  line,  if  were  be  a  unless  bounded  on  bolli  sides  by  barren 

boundary  at  the  termination  thereof.    lb.  mountains,  watercourses,  or  the  bounds 

In  cases  of  grants  of  land,  describing  it  of  appropriated  lands.     The  holder  of  a 

by  courses  and  distances  and  calls,  the  plat  and  certificate  shall  return  it  widiin 

courts  of  Maiyland  have  determined  that,  twelve  months  to  the  land-office;  other- 

in  locating  them,  they  shall  first  be  run  by  wise,  or  where  the  breadth  is  not  suffi- 

the  calls ;  but  if  that  be  impracticable,  then  dent,  any  one  may  enter  a  carmt  against 

by  course  and  distance.    lb.  a  grant   So  one  having  a  better  title  may 

enter  a  caveat ;  but  if  he  does  not,  he  may 

In  Virginia,*  the  price  fixed  for  public  still  assert  his  right  by  suit    The  register 

lands  is  82  for  100  acres,  to  be  paid  m  spe-  diall  not  receive  a  plat,  &c,  plainly  in- 

de,  auditor's  warrants,  or  audited  certifi-  terfering  with   others,  and  dated  since 

cates.    Payment  is  made  to  the  treasttner,  January  1,   1796,  but  such  surveys  are 

upon  whose  receipt  the  auditor  gives  a  eer-  void.    iSntiy  upon  a  location  is  invalid, 

tificate.    This  is  lodged  in  the  land-office,  where  land  has  been  settled  thir^  yean, 

and  the  register  issues  a  warrant,  author-  and  qniMi^nts  or  taxes  paid.     In  such 

izing  the  surveyor  to  survey.    There  shall  case,  the  State  right  is  lost     But  this 

be  no  warrant  for  lands  vested  in  the  State,  is  not  to  afiect  any  entir,  &c.,  prior  to 

for  non-payment  of  taxes,  or  grant  of  nn-  January  24, 1 798,  nor  lands  forfeited  for 

appropriated  lands  on  the  Chesapeake  Bay,  taxes,  nor  to  change  the  statute  of  limita- 

the  sea-shore,  or  Uiat  of  a  public  river  or  tions.    The  party  prevailing  upon  a  caveat 

creek.    A  warrant  not  located  is  personal  may  have  a  grant    Aliens  may  transfer 

estate;  from  entry,  tOl  r^ularly  with-  warrants  or  certificates.    They  may  also 

drawn  or  vacated,  it  is  real  estate.    The  purchase,  and  have  two  years  nom  return 

register  may  deliver  the  original  grant  to  of  the  survey,  to  become  dtizens,  or  irans- 

the  bearer  of  his  receipt  for  a  surve;^,  on  fer  their  r^ht.    A  land  warrant,  subse- 

which  the  grant  is  fbunded.   If  there  is  no  quent  to  ^bmary  1,  1809,  shall  be  as- 

surveyor,  entiy  may  be  made  with  the  signed  by  indorsement,  attested  by  two  or 

derk  of  the  county  court    One  having  a  more  witnesses.    If  prior,  in  case  of  any 

warrant,  and  wishing  to  locate  it,  may  other  assignment,  ana  upon  affidavit  of  tl:^ 

applicant,  he  may  have  a  new  warrant 

*  Before  the  year  1783,  Virginia  owned  (The  form  of  a  grant  is  prescribed,  and  it 

the  territory  since  formed  into  the  States  shall  be  recorded?)   The  proprietor  of  high- 

of  Ohio,  Indiana,  and  Illinois.    By  an  act  lands,  adjoining  swamps,  marshes,  or  sunk- 

of  cession  and  deed  of  that  date,  she  en  grounds,  if  under  disability,  is  allowed 

granted  away  all  the  territory  northwest  the  right  of  preemption  three  yean  from 

of  ^e  Ohio  Kiver,  excepting  certain  reser-  its  removal.  No  person  shall  enter,  survey, 

yations.   Henthom  o.  Doe,  1  Blackf.  180.  or  take  up  land  bald  as  suiplus  in  a  patent 


TITLE  BT  PUBLIC  OBANT,  PATENT,  WABBANT,  ETC.           898 

or  gTsnt,  after  the  death  or  alienation  of  sippL  And  npon  extinguishment  of  the 
the  grantee,  &c.,  nor  wiUiout  aae  year's  Indian  title  the  land  vested  in  the  gran  tees 
notice  to  him,  after  which,  unless  the  pat-  from  the  crown,  and  was  not  subject  to 
entee  obtain  a  i^ew  patent,  the  applicant  new. grant  as  waste  land.  But  lands  not 
may  have  a  resarvey,  and  obtain  a  patent  preyionslv  appropriated  were  subject  to 
for  the  surplus  land,  as  unappropriated.  location  by  treasury  warrants.  Miarshali 
But  Performer  patentee  has  his  election  to  v.  Clark,  4  Call,  268. 
assign  the  land  m  any  part  of  the  tract,  in  A  tenant  in  ejectment,  claiming  under 
one  piece,  the  breadth  to  be  at  least  one  a  junior  patent,  founded  on  an  indusive 
third  of  the  length,  five  acres  per  100  to  survey,  *mav,  to  show  possession  under 
be  allowed  the  first  patentee  for  variation  color  of  tide  prior  to  his  patent,  intro- 
of  instruments.  If  the  application  fails,  duce  in  evidence  the  entries  for  the  di£fer- 
the  applicant  incurs  costs ;  and  if  vexa-  ent  tracts  embraced  in  the  inclusive  sur- 
tious,  subjects  himself  to  an  action.  Where  vey,  the  order  of  the  court  authorizing  the 
an  owQer  of  land  finds  his  description  to  survey,  and  the  survey  itself,  it  being  im- 
be  uncertain,  or  has  adjoining  lands,  or  material  whether  an  adversary  possession 
locations  or  entries  adjoining  tracts  of  under  a  claim  of  title  be  under  a  good  or 
lands,  and  wishes  to  have  them  included  a  bad,  a  hsgal  or  an  equitable  title.  Shanks 
in  one  grant,  he  may  obtain  a  resurvcy  by  v.  Lancaster,  5  Gratt.  110. 
application  to  court,  and  a  new  grant,  un- 
less ft  caveai  interpose.  1  Vir.  Kev.  C.  In  North  Carolina,  no  entry  is  allowed 
322^6.    See  St.  1840,  22, 169.  for  lands  west  of  the  line  between  the 

A  location  and  grant  hAve  precedence  State  and  the^  Cherokee  nation,  nor  for 

of  a  prior  entry  and  survey,  where  the  lands  covered  by  lakes,  though  hereafter 

prior  entry  does  not  include  the  lands  sur-  they  may  become  dry ;  nor  for  marsh  and 

veved.    But  a  title  under  a  warrant  is  not  swamp  lauds,  exceeding  50  acres  in  one 

aflectcd  by  the  survey's  containing  more  body.    But  a  subsequent  clause  providesi 

land  than  the  warrant  authorized.    Picket  that  an  entry  may  be  made  for  marsh  or 

V.  Dowdall,  2  Wash.  106 ;  Johnson  v.  Buf-  swamp,  where  any  one  marsh,  &c,  does 

fington,  2  Wash.  116.  not  exceed  2,000  acres;  except  such  as 

No  entry  can  be  made  under  a  warrant,  have  been  surveyed  by  the  State  with  a 

exhausted  by  prior  entries.     Preston  v.  view  to  draining  and  reclaimii^  them. 

Harvey,  8  Call,  495.  Five  cents  per  acre  is  the  price  fixed  for 

What  is  reasonable  time  for  a  warrantee  entiy;  or,  where  one  person  enters  more 

to  complete  his  tide,  depends  on  the  cir-  than  100  acres  in  one  survey,  or  in  one 

cumstances  of  each  case.     But  where  a  vear,  ten  cents.    Payment  shall  be  made 

warrantee  delayed  for  13  years  from  the  by  December  31,  in  the  second  yeiir  after 

survey  to  tender  the  composidon  money,  the  entry ;  otherwise,  the  land  reverts  to 

&c,  and  11  years  aft;er  the  survey  another  the  State;  or  a  subsequent  enterer  mav 

person  had  the  land  surveyed,  and  after  obtain  a  grant.   The  original  enterer  shall 

tender  by  the  former  obtained  a  grant;  not  reenter  the  lands  within  twelve  mondis 

held,  equity  would  not  relieve  the  former  from  the  lapse  of  his  entry  by  non-pay- 

warrantee.    Curry  v.  Bums,  2  Wash.  121.  ment.     A  claimant  of  land  produces  to 

Land  occupied  under  a  patent  and  set-  the  entry-taker  a  description  of  the  land 

dement  is  not  subject  to  a  treasury  war-  by  its  bounds  and  prominent  objects ;  and 

rant,  as  waste  and  unappropriated.    Nor-  receives  from  him  a  copy  of  the  entry,  with 

veil  V.  Camm,  2  Munf.  257.  its  number  and  date,  and  a  warrant  to  the 

Land  held  by  entry  and  survey  is  real  surveyor.    The  surveyor  makes  out  two 
estate,  and  passes  to  heirs.     Morrison  r.  plats,  to  be  returned  within  twelve  months; 
Cfunpbell,  2  Rand.  206.  one  to  be  filed,  and  the  other,  with  the  war- 
Warrants  and  surveys  are  assignable,  rant,  annexed  to  the  grant    Surreys  are 
but  not  entries.    lb.  to  be  according  to  priority  of  entx^ ;  and 

The  purchase  of  a  warrant,  and  a  con-  a  grant  to  a  subsequent  enterer  is  invalid, 

sequent  entry,  is  no  purchase  of  the  land,  unless  it  be  for  die  surplus  land  which  re- 

nndl  a  grant  is  obtamed.    Nichols  v.  Co-  mains  after  the  survey  of  the  prior  enterer. 

vey,  4  Rand.  365. '  Grants  are  issued  by  the  secretary  of  state. 

Before  the  Revolution,  waste  lands  were  and  are  to  be  recorded  (or  a  certified  copy 

generally  taken  up  by  order  of  council,  from  the  secretary's  office)  in  the  county 

and  by  warrant  from  the  ^vemor,  for  registry.    If  an  enterer  dies  before  grant, 

military  services.    An  entry  m  the  council  it  may  issue  in  his  name,  and  enure  to  the 

books,  followed  by  an  order  of  council,  benefit  of  all  parties  claiming  under  him. 

gave  priority  of  grant     Loyal,  &c,  4  Mistakes  in  surveys,  &c.,  may  be  rectified  by 

Call,  21.  application  to  court.   Patents  ill^ally  is- 

The  old  claims  of  the  crown,  by  the  sued  may  be  vacated  in  the  same  way,  upon 

treaty  of  1763,  extended  to  dxe  Missis-  mnrefaaaa  brought  by  any  other  patentee. 


894  AMERICAN  LAW  OP  B&AL  PBOPEBTT. 

The  judgment  to  be  recorded  in  the  seere-  Hojt  v.  Rich,  4,  583 ;  Wangfa  v.  Biefattd- 

taiy's  office.'   The  State  may  also  repeal  son,  8  Ired.470;  Dnlao.  MdShee»  12  lied, 

a  patent  illegally  obtained,  by  an  equity  332.   It  is  held,  that^  under  the  act  of  1794, 

process  instituted  by  the  attCMiiey-general.  a  grant  for  oyer  six  hundred  and  forty 

I.  N.  C.  Bey.  St  249--66.  acres  was  yalid.    Wendenhall  r.  CasseU, 

Where  a  party  has  proyed  by  his  own  8  Dey.  &  B.  49.  By  a  late  act  (1844-6, 
oath  the  destruction  of  his  patent,  he  will  61 ),  all  persons  who  hare  made  entries 
not  be  allowed  in  the  same  way  to  proye  and  paid  for  them  since  January  1, 1840, 
that  a  plat  and  a  certificate  of  snryey  pro-  shall  oe  allowed  to  January  1, 1847,  to  re- 
duced was  annexed  to  such  patent.  As  oeiye  grants.  So,  also,  those  who  haye  not 
there  is  a  counterpart  of  all  the  old  patents  paid.  But  the  act  is  not  to  afleck  other 
and  p^ats  lodged  in  the  secretaiy's  office,  mnts,  or  junior  enterers,  or  swampa  in 
the  title  should  be  proved  by  the  produo-  Uie  easterly  part  of  the  State, 
tion  of  such  counterpart.  Seeknght  o. 
Boean,  1  Hayw.  178,  note.  In  South  Carolina,  hjr  statute  of  1784, 

The  important  and   condusiye  effisct  public  lands  were  authorized  to  be  granted 

giyen  by  the  statute  in  relation  to  proces-  and  sold  for  £10  (by  act  of  1786,  10  dol- 

sioning,  whereby  two  inquisitions  of  the  lars)  per  100  acres.    Proyision  was  made 

prooessioner  yest  an  absolute  title,  requires  for  grants  to  those  who  had  located  lands 

the  court  to  yiew  the  j)rpceeding8  with  a  on  or  before  January  1, 1775,  upon  wai^ 

vigilant  eye,  that  no  mjuxy  may  accrue  rants  of  survey,  and  had  fiuled  to  obtain 

from  tolerating  an  undue  iaxity.    Hoyle  grants.    A  commissioner  of  locations  was 

V.  Wilson,  7  Ired.  466.  provided  for,  to  receive  entries  and  issue 

A  report  of  a  prooessioner  is  radically  warrants  of  survey  thereupon,  tbe  latter, 

defective,  which  does  not  state  with  pre-  with  a  plat,  to  be  returned  to  the  surveyor- 

dsion  the  claims  of  the  respective  parties,  general  and  recorded.     Upon  reodving 

80  as  to  show  what  lines  were  disputed,  or  nom  him  a  plat  of  the  land,  the  secretaiy 

how  far  they  were  disputed.    lb.  of  state  to  issue  a  grant,  the  same  to  tie 

A  payment  of  mone^  into  the  public  recorded  in  his  office.    The  grant  to  be 

treasury,  for  an  entiroi  land,  without  the  withheld  in  case  of  any  fraud.     Lands 

certificate  required  m>m  the  secretary  of  npon  navigable  creeks  or  rivers  to  be  laid 

state  by  Bev.  Sts.  ch.  42,  sect  22,  is  a  off,  by  measuring  four  chains  back  tbere- 

merely  voluntary  and  unauthorized  act,  from,  for  every  one  fronting  on  and  bound* 

and  not  a  payment  on  the  entiy,  so  as  to  ed  by  ^  same.    Surveys  of  land  lyinf 

entitle  Uie  party  to  a  grant    Buchanan  v.  beyond  the  Indian  boundary  declared  voi£ 

Fiti^erald,  6  Ired.  £q.  121.  By  act  of  1785,  land  mnted  was  not  snb- 

Tne  proviso  in  the  act  of  1842,  ch.  85,  ject  to  be  alienated  by,  or  taken  for  die 

saving  the  rights  of  junior  entries  "for  debts  of  the  grantee,  until  paid  for;  and, 

which  the  purchase  money  may  have  been  unless  paid  for  in  12  months,  it  was  to  be 

paid,"  is  to  be  construed  as  not  preferring  sold  at  auction.    (See,  below,  act  of  1787.) 

a  lapsed  entry  before  a  junior  entry,  suf  The  surplus  proceeds,  after  paying  die 

sisting'at  the  passing  of  the  act,  on  which  price  and  expenses,  to  be  paid  to  tte  first 

the  purchase  money  was  afterwards  duly  erantee  in  ifSdmU.    If  the  grantee  should 

paid,  and  a  grant  obtained  in  due  time.  lb.  nave  an  account  in  the  auditor's  office, 

A  made  an  entry  so  vague  in  its  descrip-  equal  to  the  amount  due,  the  above  sale  to 

taou  that  no  one  could  tell  what  land  it  besuspended^   Where  no  grant  is  obtained 

covered.     Afterwards  B  made  an  entry,  for  six  months  from  return  of  the  survey 

definite  in  its  description.    A,  having  fml  (or  from  the  survey),  a  grant  to  be  made 

notice  of  this  entry,  caused  a  survey  to  be  to  any  parly  applying;  but  a  grant  within 

made  of  his  entry,  by  which  he  included  six  months,*  except  to  the  warrantee,  to  be 

the  land  entered  by  B ;  but  to  do  so,  he  void.    By  act  of  1786,  upon  &ilure  of  the 

was  obliged  to  run  two  miles  in  length,  warrantee  to  pass  the  survey  through  the 

and  but.  a  few  yards  in  width,  and  pass  location  office  for  six  months  from  iSt  snr- 

over  several  granted  lands,  and  iipon  such  vcy,  the  commissioners  of  locations  to  cer- 

survey  obtained  a  grant  before  B  obtained  tity  such  survey  for  any  uiplicant,  who 

his.      Held,   that,   under    these   circnm-  may  pay  the  fees.    By  act  or  1787,  oertain 

stances,  A  was  to  be  looked  upon  in  the  officers  connected  with  the  public  lands 

same  light  as  a.  junior  enterer,  with  notice  forbidden  to  purchase  them,  under  penalty 

of  a  pnor  entry  of  B ;  that  B's  title  was  of  £5,000,  removal,  and  perpetual  inca- 

5 referable ;  and  that  he  had  a  right  to  a  pacity.    Qrants  of  lands  included  in  for- 

ecree  compelling  A  to  make  him  a  con-  mer  plats  and  grants,  or  tmplta  lands,  on- 

yeyance,  and  for  profits,  &c.   Allen  v,  Gil-  less  made  to  the  fkyrmer  grantees,  declared 

reath,  6  Ired.  £q.  252.  void.     Grants  to  be  foneited  uiless  tbe 

See  f\irther,  N.  C.  Term  R.  181 ;  8  Bev.  pundiase  money  be  paid  in  six  months. 

4,  596, 419 ;  1  Dev.  &  Bat.  869,  210 ;  f  osBeasion  for  five  yean  previoufl  to  July  4, 
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1776,  to  ^ye  a  title,  and  snbseqnent  grants  vate,  and  occupy,  within  six  mont&s,  or  as 
to  be  void.  By  act  of  1791,  lands  to  be  early  as  practicable,  if  disturbed  by  any 
granted  merely  upon  payment  of  the  office  enemy.  Preference  shall  be  given  to  those 
roes.  Lands  previonsly  granted,  but  not  who  haye  preriously  had  aUotments,  and 
actually  taken,  to  be  conveyed  on  payment  continued  m  the  State,  and  setters  on 
of  48.  Sd,,  specie,  or  papier  medium,  per  lands  not  heretofore  allotted  or  granted. 
100  acres.  If  not  taken  in  12  months,  to  If  a  grantee  leaves  the  land  within  five 
be  sold  at  auction.  (By  act  of  1792,  ex-  years,  an  assignment  of  his  grant  becomes 
tended  12  months  longer,  and  by  act  of  void,  and  the  land  may  be  regranted,«upon 
1794  till  December  15,  next.)  Where  pay-  proof  of  his  having  left  the  State.  The 
ments  have  been  made  without  parti<nilar  form  of  snrvejrs  regulated,  substantiallv 
application  to  one  or  more  tracts,  the  com-  the  same  as  in  Vii^nia,  &c.  100  acres 
missioners  to  sell  such  as  they  may  think  of  land  to  be  grantMl  to  the  builder  of  a 
proper.  By  act  of  V794  {to  prevent  specu-  grist-mill ;  500  to  tiie  builder  of  a  saw- 
tation  and  land  jobbinff)^  no  person  to  ob-  mill ;  and  2,000  to  the  builder  of  iron 
tain  for  four  years  more  than  on^  warrant,  worbi,  who  shall  work  them  for  five  years, 
or  grant,  nor  for  more  than  500  acres.  By  act  of  1780,  any  person,  bringing  his 
Prior  grantees  (or  other  persons  interest-  fiunily  into  the  State  is  made  entitled-to 
9d),  authorized  to  brine  trespass  against  a  grant  of  200  acres  for  himself,  and  50 
euDsequcnt  grantees  of  the  same  land,  for  each  mtober  of  his  family  Any  per- 
Grants  made  since  the  act  of  1791  (which  son  giving  security  for  the  erection  of  iron 
authorized  further  indulgence  to  prior  de-  works,  to  be  enti&ed  to  a  grant  of  2,000 
lin^uent  grantees),  of  large  tracts  of  land,  acres  for  a  forge,  2,000  for  a  bloomery, 
which  have  not  been  eiapsed,  and  not  no-  and  2,000  for  a  ftimaoe.  Grants  to  issue, 
ticing  them  in  the  plats ;  declared  to  have  notwithstanding  the  loss  of  warrants  and 
been  obtained  fraudulentiy,  and  with  notice  returns.  Warrants,  &c.,  for  lands  within 
of  the  title  of  such  prior  grantees,  who  had  the  Indian  lines  declared  void ;  also  grants 
actually  settied ;  and  the  court  authorized,  surreptitiously  obtained.  By  act  of  1783, 
upon  proof  that  such  latter  grants  contain  any  master  of  a  ^mily  to  have  200  acres 
settlements  made  under  former  surveys ,  to  de-  asliis  own  head  right,  and  50  for  each  of 
clare  them  void.  By  act  of  1797,  where  his  family,  paying  for  the  latter  a  small 
surveys  were  made  and  retunied  previous  consideration.  The  grant  not  to  exceed 
to  January  1,  1792,  not  exceeding  640  1,000  acres,  and  to  be  made  on  condition 
acres,  grants  may  be  issued;  the  State  of  12  months' previous  cultivation, of  three 
not  to  warrant  the  tide,  or  refiind  the  pur-  acres  per  100 ;  otherwise,  the  party  to  have 
chase  money ;  the  applicant  to  make  oath  no  power  of  disposing  of  the  land,  except 
that  he  is  to  be  the  real  purchaser ;  or  that  by  will.  In  default  of  payment  of  tne 
the  land  has  been  for  one  year  partly  cul-  purchase  money  within  12  months  from 
tivated ;  and  that  no  person's  name  has  date  of  die  warrant,  the  land  to  be  deemed 
been  borrowed  for  obtaining  the  lands,  lapsed,  and  subject  to  a  new  grant.  A 
By  act  of  1805,  grants  confirmed,  though  grant  to  be  withheld  in  case  of  caveat, 
wanting  the  great  seal  of  the  State ;  and  The  mode  of  proceeding  upon  caveats  pre- 
fature  grants  directed  to  be  sealed  with  scribed.  Warrants  to  be  granted  by  the 
the  sm^  seal.  2  Brev.  Die.  2-13.  See  justice  of  each  county,  upon  oath  of  the 
McCk>lman  v.  Wilkes,  3  Strobh.  463 ;  Ow-  applicant,  showing  himselt  entitled.  The 
ens  V.  Groode,  lb.  474,  n. ;  Faulkenberty  v.  warrants  to  describe  the  boundaries  of  the 
Tmesdell,  5,  221.  land,  as  nearly  as  practicable,  and  not  to 

A  grant  upon  a  iunior  survey,  taken  out  cover  lands  previously  taken  up.    Grants 

within  the  time  allowed  for  an  elder  war-  to  issue  upon  past  warrants.  Also,  to  per- 

rantee  to  obtain  his  grant,  is  void.    2  Bay,  sons  who  have  settied  in  the  State  con- 

558.  formably  to  a  proclamation  of  1778,  and 

After  a  hearing  xv^n  a  caveat,  a  court  fixed  some  mark  of  possession  upon  va- 

of  law  will  not  inquire  into  the  priority  cant  tracts.    Surveys  beyond  the  Indian 

of  titie  previous  to  tne  grant.   2  Bay,  426;  line  declared  void.    By  act  of  1784,  sales 

Mounce  v.  Ingraham,  Id.  454.  to  settiers  of  lands  in  two  new  counties 

.  regcQated,  for  the  price  of  ds.  per  acre,  to 

In  Georgia,  grants  to  deceased  grantees  be  secured  by  mortgage.    Inhabitants  of 

are  made  valid.    Also,  those  to  married  Vii^inia  to  liavei0arrancso/^meri«,  agree- 

women.    Judgment  creditors,  or  attaching  ably  to  an  act  ordering  a  reservation  of 

creditors,  of  persons  who  have  drawn  lands  200,000  acres  for  their  benefit.     20,000 

in  a'  lottery,  may,  for  want  of  other  prop-  acres  in  each  county  to  be  laid  off  for  a 

erty,  take  out  grants  of  such  lands,  and  college.    Citizens  of  otiier  States,  making 

subject  them  to  legal  process.    By  act  of  oath  of  their  intention  to  become  inhabit- 

1777,  lands  were  to  be  granted,  on  condi-  ants,  have  warrants  for  not  more  than  1,000 
tion  that  the  grantees  should  settie,  cnlti-  acres,  on  reserve  for  12  months.  The  war- 
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nmts  t6  be  Toid,  upon  fulnre  dlT  settlement  purchased,  ander  the  act  of  1800,  does  not 

Hithin  that  time.    The  governor,  &c,  to  cause  a  forfdture  of  them  till  again  ofeed 

issue  gnmts,  and  hear  caveats,    (By  act  for  sale.    Beyers  v.  Bawlings,  8,  325. 
of  1789,  the  governor  alone.)    By  act  of 

1785,  no  person  to  obtain  a  grant,  &c.,  ex-  In  Tennessee,  the  laws  upon  this  snb> 

cept  for  nimself  and  his  family.    Three  ject  are  in  many  respects  tae  same  with 

acres  per  100  to  be  cultivated  in  1 8  months ;  those  of  North  Carolina.    By  act  of  1799, 

otherwise,  the  land  subject  to  a  treble  tax.  inhabitants  south  of  French  Broad  River 

A  survey  interfering  with  a  prior  one  to  have  the  preference  to  enter  by  pre^ooco- 

be  void.    In  case  of  two  grants  for  the  pancy,  if  the  entries  are  made  within  the 

same  land,  the  prior  survey  to  have  prefer-  time  prescribed.    ImprocemaU  consists  in 

ence,  so  far  as  to  give  the  party  holding  it  a  house  built,  land  inclosed  and  cultivated, 

an  action  for  damages  against  the  other,  or  part  thereof.  In  case  of  dispute  between 

and  subject  the  land  to  be  taken  in  execu"  occupants,  a  special  jury  may  be  sum- 

tion.     B^  act  of  1786,  the  recording  of  moned  to  try  the  'title.    The  prevailing 

grants  within  12  months  in  the  surveyor's  party,  upon  presenting  a  copy  of  the  ver- 

office  dispensed  with.    No  warrant  to  be  diet,  obtains  a  certificate  and  order  of  sur- 

out  of  date,  if  surveyed  witiiin  two  years  vey ;  and  the  purchase  money  is  refunded 

from  date.    By  act  of  1787,  surveys  and  to  tiie  other.    Where  a  second  claim  to 

ntints  of  the  Lidian  lands  declared  void,  lands  is  made  with  the  entry  taker,  the  party 

By  act  of  1789,  the  plat  of  ever^  survey  gives  bond  to  prosecute  such  claim.  Every 

to  set  fortii  the  beginning  comer*  tiiereof.  survey  shall  be  bounded  by  conditional  Or 

By  act  of  1815,  provision  made  for  re-  natural  boundaries,  or  right  lines  running 

surveys,  where  mnts  have  been  made  and  east,  west,  north,  and  south,  and  shall  be 

recorded,  but  the  piats  are  not  recorded,  an  exact  square  or  oblong,  or  the  length 

By  act  of  1818,  grants  upon  head  rights  not  exceeding  double  the  width,  unleBS 

limited  to  three  years  from  survey.    By  such  lines  interfere  with  previous  grants  or 

act  of  1836,  jurisdiction  of  aweats  taken  surveys,  or  the  land  lies  upon  a  navigaUe 

from  tiie   governor,  and  vested   in   the  river,  which  shall  be  one  bound.    No  sur* 

courts.    By  act  of  1843,  where  there  have  vey  to  exceed  640  acres.    Any  improver, 

been  two  grants  of  the  same  tract,  the  gov-  making  an  entnr  on  or  before  the  first 

emor  may  correct  the  error.    Prince,  213-  Monday  in  March,  1800,  to  have  a  prefer- 

14,  512,  540 ;  Ga.  St.  1843, 73;  1842, 120,  ence,  unless  tiiere  is  some  other  just  claim, 

121.  paying  825  per  100  acres,  not  exceeding 

(In  addition  to  the  acts  of  Georgia,  640  acres.  Entries  to  be  void,  unless  pay- 
above  imperfectiy  noticed,  there  are  nu-  ment  be  made  within  twelve  months  there> 
merous  statutes  regulating  the  disposition  from.  1  Scott,  624,  8.  See  Graham  v. 
of  public  lands  by  lotteries.  These,  how-  Smith,  1  Humph.  546 ;  Kelly  r.  Hare,  lb. 
ever,  are  chiefly  local  as  well  as  tetuvorary  163  ;  Chester  v.  Hubbard,  2,  354  ;  Brown 
in  their  operation.  As  to  grants  oy  the  v,  Ma-ssey,  3, 470 ;  Davis  v.  Broomfidd,  3, 
State  to  tiie  United  States,  see  Howard  v.  174;  Bagndl  p.  Broderick,  13  Pet.  436. 
Ingersoll,  13  How.  381.  See  also  Lamb  v.  By  act  of  1806,  the  State  is  districted  for 
HmtIs,  8  Geo.  546.)  the  sale  of  public  lands  (in  pursuance  of 

an  act  of  Congress) ;  and  tne  lands  are 

In  Alabama,  the  governor  issues  patents  divided  into  sections  in  substantially  die 

for  public  lands,  after  payment  of  the  price  same  way  (the  sections  being  rix  miles 

into  the  treasury.    Patents,  &c.,  are  re-  8q|^ii are,  and  the  lines  run  north  and  south) 

corded  by  the  secretary  of  state.    Aik.  Dig.  with  llie  lands  of  the  United  States.  Everr 

95,  6 ;  Clay,  158.    As  to  the  laws  of  Mis-  survey  to  be  connected,  if  possible,  with 

sissippi,  see  Miss.  L.  87  ;  Hester  tr.  Ken-  some  line  of  a  section,  and  to  conform  to 

broi^^,  12  S.  &  M.  659;  Grand,  &c.  v,  any  spot  of  notoriety  specified  in  the  war^ 

Bryan,  8,  234 ;  McAfee  ».  Kfeim,  7,  780 ;  rant.     Reservations  of  640  acres  to  be 

Hittuk,  &c.  V,  Watts,  lb.  363.     See  also  made  for  schools.    Provision  made  for  a 

Bullock  V.  Wilson,  5  Por.  338 ;  Condiff  lottery  upon  a  certain  day.    A  party  hold- 

V.  Orms,  7  Por.  58  ;  Doe  v.  Hunt,  4  Alab.  ing  a  warrant,  which  he  wishes  to  locate, 

iN.  S.)  129;  Mann  v.  Bissout,  4,  731;  shall  give  a  spedfic  description  of  the  lands 
Judson  t;.  Milner,  12  Ala.  667 ;  Mitchell  o.  which  he  has  in  view.  The  length  not  to 
Cobb,  13,  137 ;  Yarborough  v.  Hood,  lb.  exceed  double  the  breadth,  unless  bounded 
176 ;  Weils  v.  Thompson,  lb.  793 ;  James  v.  by  other  daims.  In  case  of  several  appli- 
Scott,  9  Ala.  579  ;  Pollard  v.  Greit,  8, 930.  cations  at  the  same  time,  the  priority  shall 
It  is  held  in  Alabama,  that  entry  and  pay-  be  decided  by  lot  The  surveyor  shall  de- 
ment give  an  inchoate  titie  to  public  lands  Uver  a  plat  and  certificate  to  tiie  party,  and 
which  is  descendible  and  transferable,  record  the  same.  After  survey,  an  advose 
Goodlet  0.  Smithson,  5  Por.  245 ;  Wright  claimant  may  interpose  a  ooMttf  to  a  grant. 
1^.  Swan,  6,  84.    Non-payment  for  lands  If  he  prevail,  he  may  daun  a  plat  and  oer- 
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tificate.    Grants  shall  be  recorded  by  the  ferring  the  land,  except  by  subjectinff  it  as 

register.    When  a  sorreyor  has  reason  to  security  for  the  sum  aue.    The  land  to  be 

suppose  that  one  holds  more  land  than  a  laid  off  into  townships,  like  Unitod  States 

snrvey  or  grant  authorizes,  he  may  resur-  lands,  with  reservations  for  schools.    The 

▼ey.    If  the  excess  is  not  more  than  10  party  to  return  a  plat  and  certificate  of 

per  cent  it  shall  not  be  held  an  error ;  if  survey  on  or  before  the  day  when  the  first 

It  is  more,  the  party  may  locate  it  by  a  instalment  fall^  due.    No  erant  lo  issue  to 

new  warrant  witnin  three  months ;  but,  if  the  assignee  of  a  plat  and  certificate,  un- 

the  excess  is  more  than  one  quarter  of  the  less  the  assignment  be  made  upon  the  plat, 

whole,  the  land  shall  be  held  vacant.    In  &c.,  and  certified  by  the  suryeyor-general. 

the  second  case,  if  the  party  so  elects,  he  The  mode  of  proceeding  upon  cavtau  pre- 

may  leave  <rat  the  overplus  where  he  sees  scribed.    Also  the  mode  of  settling  dis- 

fit,  in  one  tract,  by  straight  lines,  run  to  puted  lines,  through  a  special  jury,  unless 

the  cardinal  points  as  nearly  as  possible,  a  compromise  bo  made,  which  shall  bind 

If  he  does  not,  it  majr  be  done  by  the  sur-  the  parties.    A  summaiy  process  provided 

Teyor,  and  the  appucant  for  a  resurvey  for  collecting   purchase  money  due.     I 

shall  have  a  preference  for  the  surplus  land  Scott,  889,  926 ;  lb.  980 ;  St  1821,  49,  3S 

far  three  months ;  if  no  applicant,  or  after  (terminating  grants  upon  North  Carolina 

foch  time,  it  may  be  disposed  of  to  any  claims) ;  1823,  24;  1825,  24;  1826,  11 ; 

person.    Where  a  grant  mils  short  of  the  1829, 23  (relating  to  oecupatOs) ;  1832,  40 ; 

warrant,  the  holder  may  have  a  new  war-  1833, 12,  3. 

rant  for  the  deficiency,  if  amounting  to  ten  By  statute  of  1821,  where  sales  for  taxes 

per  cent    Provision  is  made  for  prooes-  are  made  on  entries  and  plats  and  certifi- 

moming  lands,  for  the  purpose  of  ascertain-  cates,  the  purchaser  ma;^  take  out  a  grant 

ing  their  bounds.   Also  lor  grants  founded  in  the  name  of  the  original  owner.    lb. 

itpon  entries  made  under  the  laws  of  North  48. 

Carolina ;  and  for  new  grants  in  place  of  By  statutes  of  1823,  the  survey  to  be 

those  defeated  by  better  tides,  or  of  those  made  within  12  months  firom  entiy ;  the 

which  cannot  be  located  for  defoctive  de-  plat  and  certificate  returned  in  six  months 

scription.     A  board  of  commissionen  is  nrom  survey ;  and  the  grant  issued  in  12 

appointed,  to  settle  claims  under  warrants,  months  thereafter.    The  quantity  of  land 

&C.    Where  one  wishes  to  obtain  a  title  entered  limited  to  640  acres.    lb.  44,  65. 

to  land,  in  consequence  of  a  grant  of  bet-  By  statute  of  1824,  no  entr}[  shall  be 

ter  title  covering  the  land  ^dled  for  in  made  of  land  occupied  or  cultivated  by 

lus  patent,  he  shall  produce  to  the  com-  another,  without  previous  notice  to  him. 

missionen  the  grant,  and  the  mesne  con-  Plats  and  certificates  are  made  assignable. 

Teyances,  if  any,  under  which  he  claims,  lb.  31. 

together  with  a  certified  copy  of  such  bet>  By  statute  of  1832,  warrant  or  certifi- 

ter  title,  and  a  connected  plat  of  the  tracts,  cate  holdera  may  obtain  grants  of  vacant 

Upon  proof  of  such  better  title,  a  certifi-  land,  not  interfering  with  prior  occupants, 

cate  issues,  and  is  recorded,  authorizing  a  Persons   claiming   by  occupancy,  entry, 

new  grant,  and  the  former  grant  thereby  grant,  or  deed,  a  less  quantity  of  land  than 

becomes  invalid  as  to  the  part  of  the  land  200  acres,  may  increase  it  to  that  amount, 

referred  to.    A  similar  certificate  issues,  not  interfering  with  prior  occupants.  The 

where  a  mntee  proves  to  the  commission-  provision  applies  to  any  reservation  or  oo- 

ers  that  for  any  cause  he  is  unable  to  iden-  cupancv  for  the  building  of  mills,  or  the 

ti^  the  land  granted.    Acts  of  November  promotion  of  public  or  manufacturing  im- 

14,  1801,  refwaled.     Provision  made  for  provoments.     Entries  may  be   assigned, 

obtaining  grants  firom  the  commissionen,  and  the  assignee  have  a  grant.    lb.  42- 

upon  prior  warrants  issued  by  the  secre-  3-4. 

tarr  oi  state.    No  grant  to  be  evidence  of  By  statute  of  1835-6,  grants  may  issue 

a  claim,  unless  previoudy  recorded  ip  the  upon  lost  warrants,  upon  certain  condi- 

oounty  register's  office.  Grants  from  North  tions.    lb.  151.    See  St  1839,  24. 

Carolina  to  be  TOid  unless  recorded  before  The  owner  of  200  acres  is  not  entitled 

June  I,  1807.    Begisten  to  record  with  to  the  preference  of  entry,  under  the  law 

theerant  the  certificate  of  survey.   An  act  authorizing  extension  entries;  and,  if  an 

of  September  6,  1806,  provides  for  the  entry  be  made  by  such  owner,  it  mw  be 

granting  to  occupants  or  lands  south  of  set  aside  on  the  legal  application  of  an- 

SVench  Broad,  and  Holstein,  and  west  of  other,  entitled  by  law  in  other  respects  to 

Big  Pigeon  Rivers,  in  pursuance  of  an  act  make  the  entry.    Lacy  v.  Anderson,  6 

of  Congress.   The  price  to  be  81  per  acre ;  Humph.  495. 

the  quantity  not  to  exceed  640  acres;  one  The  act  of  limitations  of  1837,  ch.  1, 

tenth  of  the  price  to  be  paid,  and  then  a  sect  11,  operating  on  a  quiet  possession 

patent  to  issue,  specifying  the  amount  due;  of  three  vears,  confers  validity  on  exten- 

Dnt  the  party  to  have  no  power  of  trans-  sion  entries,  niade  by  persons  owning  mora 
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than  200  acres  at  tlM  time  of  inch  entiy.  1044h-8 ;  106»-8, 1058 ;  Ky,  St.  1836-7, 19 

lb.  (4  Bibb,  385 ;  1  Mar.  199, 357 ;  7  Monr. 

When  a  location  is  tendered,  indnding  31) ;  Johnson  v.  Greahaw,  5  Dana,  54S ; 

land  which  the  locator  ma^  lawftdlj  enter,  McQowan  r.  Crooks,  lb.  67 ;  Baisesa  v. 

and  land  which-  is  not  subject  to  his  entiy,  Tipton,  lb.  540 ;  Qossom  v.  Sharp,  7, 148 ; 

the  entiy  taker  should  reject  the  entire  lo-  Bidston  v,  McChixg,  9  Dana,  338 ;  Bedd 

cation.     lb.    Where   the  bffice  of  entry  v.  Martin,  lb.  480;  lUy  o.  Barker,  1  B. 

taker  ia  vacant,  an  entry  recorded  bv  one  Monr.  368 ;  Hardin  v.  Cain,  8,  56 ;  Jokn- 

in  possession  of  his  books  is  invalid.  Koach  ston  v.  Brockenridge,  8, 308 ;  Qnij  v.  Gray, 

1^.  Boyd,  1  Sneed,  134.  lb.  801 ;  Bays  o.  Woods,  lb.  888 ;  Oarto 

The  43d  section  of  the  act  of  1807,  ch.  2,  v.  Smith,  13  Pet.  195 ;  CampMl  v.  Thom- 

gives  the  enterer  the  right  to  the  qoantitj  as,  9  B.  Mon.  82 ;  Dorch  v.  Thompson,  18 

of  the  land  called  for  by  his  entry,  provided  B.  Mon.  379 ;  Simon  v.  Gouge,  1 8  B.  Mon. 

the  land  was  vacant  at  its  date,  and  ootdd  156 ;  Salmons  v,  Webb,  B>.  366 ;  Bona* 

be  indaded  by  any  proper  mode  of  survey,  tree  v.  Barton,  8  B.  Mon.  687. 

Thus,  where  me  surveyor  was  restricted  by  The  statute  of  limitations  does  not  begin 

prior  daims  and  natural  boundaries  fixnn  to  run  against  a  patentee  until  the  iaaue  of 

running  south,  east,  or  west,  the  number  hispatent.    Ring  v.  Gray,  %  B.  Mon.  368>. 

of  poles  called  for,  tiie  party  was  entitled  where  settlers  have  h&ai  invited  upon 

to  an  extension  of  his  Une  north  for  com-  public   lands  by  l^fislative   enactmenta, 

plement,  as  such  extension  was  in  con-  they  acquire  preemptive  rights,  snbordi- 

ibrmity  with  the  call.    Caldwell  v,  Wa^  nate  to  the  rights  of  the  State;  hot,  if  the 

son,  6  Humph.  498.*  settler  fails  to  oomply  wiA  tiie  laws  under 

which  he  holds,  he  forfeits  his  right  to  nvfr> 

In  Kentucky,  the  statutes  relating  to  empt,  and  the  land  may  be  appropriaied  to 

imblic  lands  are  very  numerous,  but  the  others ;  and,  if  so  appropriated,  and  the 
axger  part  of  them  are  either  local  or  tem-  grantee  does  not  assert  his  title,  and  onat 
porary.  It  is  provided  that  any  free  "pee-  the  former  setder  within  twenty  yean, 
son,  over  eighteen  years  old,  may  improve  the  settler's  title  is  good  bv  prescription, 
and  settle  400  acres.  He  thereby  beoomes  Campbell  v.  Thomas,  9  B.  Mon.  88. 
entitled  to  a  certificate  from  court,  and  a  A  Drought  ejectment  for  land  which  W 
warrant  within  18  months,  at  the  rate  of  daimed  under  a  patent,  dated  in  1845. 
$20  per  100  acres.  The  warrant  shall  be  The  tenant  claimed  to  hold,  nnder  a  sor- 
located  within  six  months,  and  the  land  vey  made  in  1789,on  a  Viiginialaiid-offioe 
surveyed  within  twdve,  after  which  a  pat-  warrant,  but  the  plat  and  survey  had  not 
ent  bsues.  The  length  not  to  exceed  the  been  returned  witnin  the  time  limited  by 
breadth  of  the  land  more  than  one  third,  the  various  statutes  of  Kentnckr,  where 
Preference  is  given  to  the  earliest  settiiers.  the  land  was  situated.  Held,  the  land  waa 
Two  years'  residence  is  necessary  before  a  thereby  forfeited,  and  A  was  entitled  to 
patent  issues,  previous  to  which  the  party  recover  under  his  patent  Wkidej  «. 
cannot  assign.  These  provisions  not  to  Bramble,  9  B.  Mon.  143. 
apply  to  salt  licks  or  springs,  or  to  mines.  Where  a  patent  professed  to  be  foonded 
But  a  subsequent  act  provides  for  thepur-  on  three  warrants  nrom  the  county  cooxt, 
chase  of  theae  on  certain  terms.  Where  and  on  a  survey  made  in  1840 ;  held,  nn- 
the  lands  covered  by  a  warrant  have  been  der  the  laws  of  kentucky,  the  word  **  war- 
previously  appropriated,  the  warrantee  rants  "  must  be  taken  in  the  seuie  of  tlio 
shall  be  credited  the  amount  paid  upon  statute  of  1837,  and  not  as  reooida  of  the 
other  lands.  A  snrvcjr  may  be  made  upon  ooun^  court  under  the  statute  of  1835 ; 
certificate.  Provision  is  also  made  for  lost  and,  as  the  patent  under  such  an  interpm- 
certificates.  A  grant  to  one  deceased  goes  tation  was  not  dedared  void  bv  the  atal- 
to  his  hdrs  or  devisees.  Ky.  Bev.  £.  2,  ute,  that  it  could  not  be  dedared  void  in  a 
941..3-5..6-7-50-1-87  ;  lb.  906,  779;  915-  collateral  proceedmg  at  law.  little  r. 
16-17,  921 ;  1039-40-3,  1436, 998-9, 1000,  Bishop,  9  B.  Mon.  a4a 

*  With  regard  to  the  land  laws  of  Ten-  In  Ohio,  it  baa  been  hdd,  that,  whcM 

nessee,  I  must  chaige  myself  with  more  lands  are  located  and  surveyed  bv  an  an- 

omissions  than  in  those  of  any  other  State,  cestor,  and  patented  to  heira,  the  hdra 

These  laws  are  so  exceedingly  voluminous,  take  by  descent,  not  by  purchase.    Lessee, 

and  at  the  same  time-  so  destitute  of  ar-  &c.  v.  Swearingen,  1  Ohio,  108.  See  Swan, 

rangement,  even  in  collections  which  pnr-  94o*l ;  Harlan  v.  Thatcher.  18  Ohio,  48; 

port  to  embody  systematically  the  wnole  Latham  v.  Oppy,  lb.  104 ;  Blake  v.  Davia^ 

statutory  laws  of  the  State,  that  I  have  90  Ohio,  831 ;  Lessee,  Ac.  v.  CampbeU,  17 

found  mysdf  obliged  to  sebd  such  provia-  Ohio,  267 ;  Groynne  v.  Niswanger,  16, 

ions  as  teemed  to  me,  perhaps  erroneonaly,  367. 

the  most  leading  and  important  Land  cannot  be  appn^ciated  viliMml 
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an  entry.    And  where  ^  sarvey  and  pat>  TeBson,  lb.  3S6 ;  Kankin  v.  Corteniiu,  lb. 

ent  indade  lands  which  the  entry  does  not»  334 ;  McClintock  v.  Rogers,  11  Qlin.  279 ; 

ibo  land  may  be  entered  as  vacant,  and  the  WuKins  v.  Tuak,  12, 132. 

patentee,  or  his  representatiyes,  shall  be  Of  Texas,   Houston   v.  Bobertson,  2 

required  in  eqni^  to  oony^  to  ^e  snbee-    Texas,  1 ; v.  Perry,  2  lb.  37 ;  Horton 

qoent  location.    Hastings  v.  Stephenson,  v.  Brown,  lb.  78 ;  Luid,  &c.  v,  Bagnet, 

2  Ohio,  10.  lb.  98 ;  Glasscock  v.  Gommissioner,  £s,,  3, 

A  defective  entry  may  obtain  sufficient  67 ;  Lockhart  v.  The  Republic,  2  lb.  127 ; 

notoriety,  and  subsequently  becomes  a  good  Bracken  v.  Wells,  3  lb.  88;  Kemper  v. 

location-call  for  another  entiy.   But  it  can-  Victoria,  3, 135 ;  Tickner  v.  The  State,  2 

not  itself  become  valid  by  subsequent  no-  lb.  269 ;  Land,  &c.  v.  Ril^,  3,  237  ;  ThQ 

torietj.    McArthur  v.  JPhcsbus,  2  Ohio,  Statetr.Mason,  Ib.315;Linnv.  TheState, 

418  Q,  163).  lb.  317 ;  Norton  v.  Commissioner,  lb.  357 ; 

Wikue  one  obtains  a  ^tent  as  assignee.  Hart  v.  Turner,  lb.  374 ;  League  v.  De 

he  is  not  bound,  in  a  sut,  to  prove  the  as-  Toung,  lb.  497  ;  Byers  v.  James,  lb.  529 ; 

signment.    B>.  Holliman  v,  Peebles,  1,  673;  Hosmer  v. 

An  entry  originally  void,  for  dispropor-  De  Young,  lb.  764 ;  Jones  v.  Menard,  1 

tion  between  the  length  and  breadth  of  the  lb.  771;  Trimble  v,  Smithers,  lb.  790; 

land,  may  be  rendered  valid  by  the  with-  McGimpsey  v.  Ramsdale,  3,344 ;  Yates  i;. 

dinwal  oi  a  portion.    2  Ohio,  418.  Houston,  3,  433 ;  Edwards  o,  Davis,  lb. 

A  survey,  made  by  one  officially  quali-  321 ;  Goode  v.  McQueen,  lb.  241 ;  Bepub- 

fied  according  to  law,  is  an  indispensable  lie  v.  Thorn,  3,  499 ;  Bobbins  v.  Bobbins^ 

link  in  the  chain  of  title.    lb.  3,  496  ;  Staufier  v.  St^henson,  lb.  20 ; 

An  entry  is,  in  fact,  a  location,  and  re-  Mayer  v.  McCuUough,  lb.  211 ;  Causici  v. 

fets  to  a  tract  with  defined,  thongh  nnsur^  La  Coste,  20,  269 ;  Spencer  v.  Lapsley,  20 

veyed  boundaries,  necessarily  having  more  How.  264. 

than  two  comers.    McArthur  v.  Neville,  3  Of  Louisiana,  see  U.  S.  v.  Moore,  12 

Ohio,  183.  How.  209;  r.  Le  Blanc,  lb.  435; 

In  construing  an  entiy,  the  intention  of  — —  v.  Simon,  lb.  433 ;  ^—  v.  Pillerin, 

the  locator  is  to  be  regarded.    lb.  13*  9 ;  Glenn  v.  U.  S.  lb.  250 ;  VUcmont 

V,  U.  8.  lb.  261 ;  U.  S.  v.  Porehe,  12  How. 

In  Missouri,  the  constitution  provides    426  ; v.  Castant,  lb.  437 ;  Lawrence 

(art  10,  sect  1),  that  the  assemluy  shall  v.  Grout,  12  La  An.  835. 

not  interfere  with  the  primary  disposal  of  Of  Florida,  Morse  v,  Garrason,  4  ilor. 

the  soil  by  the  United  States,  nor  with  460 ;  Taylor  v.  Baker,  1  Branch,  245. 

United  States'  regulations  for   securing  Of  Mississippi,  see  Glenn  v.  Thistle,  23 

title  to  purchasers.  Miss.  42 ;  Montgomery  v.  Ives,  13,  161 ; 

As  to  the  laws  of  Missouri,  see  Bany  v.  Dixon  v.  Porter,  23,  84.    A  conveyance 
Blumenthal,  32  Mis.  29;  Huntsncker  v.  by  a  preemptor  before  the  issuing  of  a  pat- 
Clark,  12  Mis.  333 ;  Paee  v.  Hill,  U  Mis.  ent  is  Toid.     Glenn  v.  Thistle,  23  Miss. 
149 ;  Hart  v,  Sector,  13  Mis.  497  ;  Waller  42. 
9.  Von  Phul,  14  Mis.  84 ;  Lesseur  v.  Price,  Of  Iowa,  Kerr  v.  Leighton,  2  Greene, 

12  How.  59 ;  Ashdey  v.  Turley,  lb.  430 ;  196 ;  Ellis  v.  Mosier,  lb.  246 ;  Burlerson  v. 
McDanid  v.  Orton,  12  Mis.  12.  Teeple,  lb.  542. 

As  to  the  laws  of  Michigan,  see  Sts.  Of  Indiana,  Dickerson  v.  Nelson,  4  Ind. 

1839,  162 ;  1841,  61 ;  1842,  8, 163 ;  Stock-  160 ;  Comer  v.  Chute,  8  lb.  145. 

ton  9.  Williams,  I  Dougl.  546 ;  Scott  o.  Of  Minnesota^  Castner  v.  Gunther,  6 

I>etroit,  &c,  lb.    119;  Regents,  &c.  v.  Min.  119. 

Board,  &c.,  4  Mich.  213.  Of  Wisconsin,  Yeeder  i^.  Collins,  5  Wis. 

Of  Arkansas   Sts.  1843   44  *  1844   80  339. 

90,92;  1846,60;  1842-8,42,73,115,159;  As  to  California  land-titles,  Nims  v. 

f  eatherson  v.  Adams,  5  Eng.  163 ;  Dart  Palmer,  6  Cal.  8 ;  U.  S.  v.  Chahoya,  2 

V.  Hercules,  34  HI.  403.  Black,  593. 

Of  Illinois,  see  Sts.  1842-3, 193 ;  1888-  In  the  case  of  Nohili  v.  Bedman,  6  Cal. 

9,  124;  Carson  v.  Clark,  1   Scam.  116;  325,  the  claim  of  the  Roman  Catholic 

Hutson  9.  Overturf,  lb.  170 ;  Roberts  v.  Church  to  certain  mimon  lancb  in  Califor- 

Garen,  lb.  396 ;  Blair  v,  Worley,  lb.  179 ;  nia  was  decisively  repudiated. 

Isaacs  V.  Steel,  3,  103 ;  Bremer  v.  Man-  The  inhabitants  of  CiUifomia,  at  the 

love,  3,  339 ;  Rogers  v.  Brent,  5  Gilm.  time  of  its  cession  to  the  United  States, 

573 ;  Kruse  v.  Swipps,  11  Hlin.  98 ;  Spell-  retained  all  their  rights  in  their  property, 

man  v.  Curtenius,  12,  409 ;  Dubois  9.  Mc-  by  the  law  of  nations,  and  these  were  fiir- 

Xean,  4  McL.  486 ;  Ballance  v.  Forsyth,  ther  specially  confirmed  by  the  treaty  of 

13  How.  18 ;  Sergeant  9.  Kelloge,  5  Gilm.  Guadalupe  Hidalgo.    Leese  9.  Clark,  20 
273 ;  Ballance  9.  McFadden,  12  Illin.  31 7.;  Cal.  387. 

Oray  o.  McFadden,  lb.  324;  Ballance  v.  The  term  "property"  thus  used,  as  ap> 
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plied  to  landB,  embraces  all  titles,  legal  or  Statea  land-offioe  of  the  district     The 

Suitable,  perfect  or  imperfect,  all  of  which  plaintiff  claimed  under  a  location  of  other 

Ike  the  United  States  was  obliged  to  pro-  school  warrants  made  after  the  goveni- 

tect.    lb.  mental  survey.     Held,  C's  location  wsa 

Legal  titles  were  perfect  without  con-  valid,  and  sustained  the  defendant's  daim. 

finnation,  but  equitable  titles  required  for-  Van  Valkenbuii^  v.  McCloud,  21  Gal.  330. 

ther  action  of  the  granting  power  for  their  As  to  titles  m  Mexico,  see  CJohaa  v. 

protection,  and  to  this  end  required  to  be  Raisin,  3  Cal.  443 ;  U.  S.  v.  Castiltero,  S 

presented  to  goyemment    lb.  Black,  17. 

A  survey,  made  after  final  confirmation  A  United  States  land  patent,  issued  to 

bjr  the   surveyor-general  of  the   United  the  claimant  of  a  Mexican  or  Spanish 

States,  is  of  no  binding  force  until  estab-  mnt,  considered  as  a  deed,  operates  liks 

Ushed  in  one  of  the  two  modes  pointed  out  me  deed  of  any  other  grantor,  and  can 

Inr  the  act  of  1860.   Mahoney  v.  Van  Win-  only  pass  the  grantor's  interest ;  bnt>  be- 

Ue,  21  Cal.  552.  sides  oeing  a  deed,  it  is  a  record  of  the  ae- 

The  defendant,  in  ejectment,  deraigned  tion  and  judgment  of  the  government  widi 

titie  from  C,  who  in  November  1852  lo-  respect  to  the  titie  of  the  patentee,  existing 

cated  two  school  warrants,  issued  under  at  the  time  of  the  cession ;  it  is  evidence 

the  act  of  May  Sd,  1852,  upon  certain  pub-  furnished  by  government  to  the  claimant, 

Uc  lands  not  at  that  time  snrveved  by  gov-  of  its  judgment  upon  the  vslidity  of  tuB 

emment,  upon  whioh  he  entered  and  occu-  titie ;  relates  back  to  the  date  of  the  pre> 

pied  until  1857,  when  he  conveyed  the  sentation  of  the  petition  of  tiie  patentees 

lands  with  the  warrants  to  the  defendant's  to  the  board  of  land  commissioners ;  and 

f'antor,  who  continued  the   possession,  as  against  the  government,  and  all  parties 

he  lines  of  the  first  location  were  not  ex-  claiming  under  them  by  title  subsequent 

actiy  conformable  to  the  lines  of  the  gov-  to  the  date  of  cession,  so  long  as  it  renudns 

emment  survey,  but  were  changed  by  the  unvacaCed,  is  conclusive.     Tonchard  o. 

defendant,  to  hiring  about  such  conformity;  Crow,  20  CaL  150;  Lease  v.  Claric,  20 

and  he  then  filed  his  warrants  in  the  United  CaL  387 
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I.  Deed — ^efiniliony  neeeni^,  nature,  51.  Conridferation,  whether   neoessair; 
•ad  objects.  whether,  if  expressed,  it  is  conclo- 

6.  DudrpoU  and  uidiMters.    •  sive,  &c. 

10.  Acceptance  or  disclaimer  by  a  grantee.  57.  Deed — how  written. 

16.  Partzee  to  a  deed,  who  mn«t  be.  53.  Pilling  of  blanks. 

17.  Joint  deed.  59.  Stamp. 

18.  Sxeention  b^  attorney,  distinelion  be-  60.  Formal  parts  of  deed. 

tween  pnyato  and  public  cony^-  .66.  Mustber««d. 

anees.  67.  Signing  and  sealing. 

80.  Who  may  eonyej  by  deed— disabili-  75.  Ddivery. 

ties — corporations,  infimts,  insane  89.  Deliveiy  to  third  persons — sseroios. 

persons,  jemet  covtrt.  106.  Attestation. 
45.  Who  may  M  grantees. 

1 1.  A  deed  (a)  is  a  writing  on  parchment  or  paper,  sealed  and 
delivered,  to  prove  and  testify  the  agreement  of  the  parties  whose 
deed  it  is,  to  the  things  therein  contained.    It  is  called  a  deed^  in 

(a)  In  connection  with  this  title,  it  seems  allowliu;  subin/eiidaiiont ;  wherelby  the  ten- 

vroper  to  refer  hneHj  to  the  history  of  the  ant  enreofifed  another,  to  hold,  not  of  die 

English  law,  pertaining  to  the  ahenation  lord,  bnt  of  himself,  leaying  him  still  liable 

of  real  estate ;  althon^  its  early  provis-  to  ^e  chief  lord,  upon  all  the  fendal  ol^- 

ions  npon  this  snlgect  never  made  a  part  gations. 

of  American  jnris^mdenoe.    It  has  been  With  the  advancement'  of  civilization 

said,  tliati  in  the  tune  of  the  Anglo-Sax-  and  commerce,  the  restriction  npon  aliena- 

ons,  lands  were  alienahle  either  by  deed  or  tion  became  more  and  more  opposed  to  the 

will.     This  princi]de  was  pobably  even  spirit  of  the  age  and  pnbUcopmion;  until 

then  subject  to  many  restrictions ;  but  it  the  statute  quia  empioru  (18  Edw.  L) 

was  not  till  after  the  Norman  Conquest^  finally  established  the  fi<ee  right  of  aliena- 

and  the  establishment  of  the  feudal  sys-  tion  oy  the  sub-vassal,  without  the  lord's 

tan,  that  such  hardens  were  imposed  upon  consent,  and  declared  that  the  grantee 

its  exercise,  as»  in  fiict,  almost  to  destroy  should  not  hold  of  his  immediate  feoffor, 

it,  and  render  the  mulienaUmen  of  real  but  of  the  chief  lord  of  the  f^    Subse- 

propeity  a  settied  rule  of  the  common  law.  quent  statutes,  in  the  same  reini  and  that 

The  nde  was  founded  in  part  u^n  the  of  £dw.  HI.,  made  real  estate  liable  to  be 

consideration  of  favor  to  the  heir;  but  takenfbrdebt  by  the  processes  of  «£0^  and 

chiefly  upon  the  penoncd  character  of  the  extent;  and  the  tendency  of  legislation  and 

relation  oetween  the  lord  and  his  vassal,  adjudication  has  ever  since  beeiK  to  place 

which  would  become  wholly  nugatoiy  by  lands,  with  respect  to  the  right  of  transfer, 

a  transfer  fh>m  the  latter  to  a  stranger,  or  on  the  same  rooting  with  personal  prop- 

^rhfl^  an  enemy.    The  first  departure  erty. 
Qom  the  strictness  of  the  old  law,  was  in 

VOL.  IL  96 
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laXmfactwm^  because  it  is  the  most  solemn  and  authentic  act  that 
a  man  can  perform,  in  the  disposal  of  his  property.^ 

§  2.  A  term  of  equivalent  meaning  to  deed^  is  coi/weyanee.  dm' 
veyanee  is  the  common  statute  word,  to  denote  the  deed,  act,  or 
instrument,  by  which  property  in  real  estate  is  ttansfared.' 

§  8.  At  common  law,  a  freehold  title  to  land  bj  purchase  must 
be  conveyed  by  deed.  So  under  the  statute  of  uses.  Thus  a  sale 
of  land  at  auction,  under  a  power  of  attorney  attached  to  a  mort- 
gage, does  not  vest  the  legal  title  to  the  land  in  the  purchaser.* 
So  where  the  issue,  in  an  action  of  trespass  quare  datuumj  was, 
whether  the  plaintiff  had  a  freehold  estate ;  held,  parol  eyidenoe, 
that  the  defendant  had  received  from  the  plaintiff  a  balance  of 
purchase  money  for  the  land,  and  that  the  plaintiff  thereupon  had 
taken  possession,  with  the  consent  of  the  defendimt,  who  said  he 
renounced  all  his  claim  to  the  land,  is  inadmissible,  as  having  no 
tendency  to  prove  or  disprove  the  fact  at  issue.^  So  an  assignment 
of  a  land  certificate  not  under  seal  does  not  pass  the  legal  title,  and 
is  not  proper  evidence  in  an  ejectment  suit  by  a  sheriff's  vendee.* 

§  8  a.  But,  in  general,  by  express  statute,  a  title  may  be  acquired 
without  deed.     So  an  equitable  title.® 

§  8  b.  Whether  an  instrument  is  a  deed  or  a  mere  agreement,  is 
a  question  of  intention.^  And  though  a  deed  can  take  effect,  aa 
such,  only  on  a  legal  execution  and  delivery ;  an  imperfectly  exe- 
cuted deed  may  operate  as  a  sale,  and  create  an  equitable  estate  in 
the  purchaser,  if  plainly  shown  to  be  intended  as  a  conveyance^ 
and  accepted  and  treated  as  such  by  the  vendee.^ 

§  4.  It  is  said,  in  the  ancient  books,  there  are  many  dicta  re- 
specting deeds,  which  in  modem  cases  and  decisions  have  been 
either  neglected  or  exploded,  or  so  explained  as  to  be  rendered 
consistent  with  the  security  of  titles  and  demands  depending  upon 
written  evidence,  and  subject  at  all  times  to  a  variety  of  accidents 
and  misfortunes.^    It  is  the  object  of  the  law  to  uphold  rather  than 

^  Co.  Lit.  85  b;  Toach.  50;  1  Bibb,  man,  4  Mass. 383 ;  Lewis o. Baiid, 8 McLb 

833.  56 ;  Crowell  o.  Manehfl,  S  GKha.  419 ;  Uik 

*  DncQ^  V.  Sumner,  5  Mass.  472;  Liy-  derwood  v.  GampbeU,  14  N.  H.  893. 
ermore  v.  fiagley,  3,  487.  ^  Borts  o.  Bona,  48  Fenn.  36S. 

*  Tripp  V.  Ide,  3  R.  L  51.  ^  Willianu  o.  Sprigg,  6  Ohio  (N.  &.), 

*  Hunter  v.  Hatton,  4  GiU,  115.  585. 

ft  Fallmer  v.  Jones,  13  Ala.  165..  *  Per  Sewall,  J.,  Hateh  v.  Hatdi,  9 

*  Jackson  o.  VTood,  12  John.  78 ;  — «    Mast*  818. 
9.  W«adeU,  IS,  855;  McMillan  v.  Sast- 
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to  defeat  conveyances,  if  the  subject  matter  upon  which  they  are 
to  operate  can  be  ascertained  by  any.  fair  intendment.^ 

§  5.  In  regard  to  the  forms  of  conveyances  in  the  United  States, 
it  is  said  that  onr  ancestors  brought  with  them  the  different  meth- 
ods of  transferring  real  estate,  which  prevailed  in  the  mother  coun- 
tiy ;  and  such  parts  were  adopted  as  were  not  inapplicable  to  their 
new  situation.^ 

§  6.  A  deed  is  either  a  deedrpoU^  or  an  mdmiwre.  The  former 
is  where  an  obligation  is  incurred,  or  an  estate  conveyed,  by  only 
one  of  the  parties  to  a  transaction,  the  other  being  a  mere  recipient. 
Thus  a  bond,  or  a  grant  in  fee-simple  (in  general),  is  a  deed-poll. 
An  indenture,  on  the  other  hand,  is  where  there  are  mutual  trans- 
fers or  covenants,  the  one  in  exchange  for  the  other.  Thus  a  lease 
is  an  indenture,  consisting  of  obligations  both  by  the  lessor  and  the 
lessee.  It  foUowd,  from  these  explanations,  that  a  deed-poll  is  a 
single  instrument,  signed  by  one  party  and  delivered  to  the  other. 
But  an  indenture  consists  of  two  or  more  parts,  of  the  same  tenor, 
both  executed  by  both  parties,  and  interchangeably  delivered  by 
the  one  to  the  other.  The  name  ind&fdure  originated  from  the 
practice  of  writing  both  parts  of  the  agreement  upon  one  parch- 
ment, with  certain  letters  of  the  alphabet  between  them,  and  cut- 
ting the  parts  asunder  in  acute  angles,  inxtar  dmdum.  Lord  Coke 
mentions  this  formality  as  absolutely  necessary  to  constitute  an  in- 
denture, and  remarks  that  the  use  of  the  word  indenture  is  no  sub- 
stitute for  it.    But  this  doctrine  seems  to  be  now  obsolete,  (a) 

^  6  a.  By  a  deed  inter  partes^  is  understood  an  instrument  com- 
mencing thus  —  ^^  This  deed,  concluded  on,  &c.,  between  A  of  the 
one  part,  and  B  of  the  other  part."  ^ 

I  6  b.  One  part  of  an  indenture  of  two  parts,  signed  by  one 
parly,  is  good  ag^st  him.^  And  an  instrument,  in  form  an  inden- 
ture, executed  by  one  party  only,  if  it  contains  the  requisite  clauses 
to  pass  the  property  described,  will  operate  as  a  deed-poll.^    But 

1  Whig  V.  BxagkB,  1  Shepl.  315.  Bep^ ;  4  Bac.  Abr.  51 ;  Spencer  i;.  Field, 

*  Fraach  v.  FreDch,  8  N.  H.  265.  10  Wend.  91. 

*  Co.  Lit  148  b,  2i9  a;  Stiles'  case,  5       *  HaUett  v.  Collins,  10  How.  174. 

«  Esson  V.  Taibell,  9  Cnsh.  407. 

(a)  It  is  said  to  be  so  in  Manrlaad,  Fennsylrania,  and  Tugini&  4  Gnff.  907; 
3,  i4S,  886. 
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where  the  two*  parts  of  an  indentore  were  executed  hy  the  parties 
of  the  one  part,  and  by  some  of  the  parties  of  the  other  part,  with 
an  agreement  that  one  of  the  latter,  who  had  executed  the  instm- 
ment,  shonld  obtain  the  signatures  of  his  co-obligors  to  one  part,  to 
be  then  exchanged  for  the  other  part,  which  such  party  was  in  like 
manner  to  get  signed ;  and  one  part  was  executed  accordingly,  but 
never  exchanged  for  the  other,  the  execution  of  which  was  there- 
fore not  completed :  held,  there  was  no  legal  delivery.^ 

§  7.  Where  a  question  arose,  whether  a  certain  ancient  transfer 
was  a  deedj  or  an  authorized  transfer  upon  the  town  books ;  it  wtm 
held,  that  the  fiu^t  of  its  purporting  to  be  on  indenture  (as  well  as 
to  be  signed,  sealed,  and  delivered),  proved  it  to  be  a  deed.' 

§  8.  The  number  of  copies  of  an  indenture  ought  to  conef^ood 
with  the  number  of  parties.  When  the  several  parts  are  inter- 
changeably executed  by  the  several  parties,  the  part  executed  by 
the  grantor  is  usually  called  the  original^  and  the  rest  eountetpmiB. 
As  has  been  already  stated,  however,  it  is  now  usual  for  all  liie 
parties  to  sign  all  the  parts. 

§  9.  The  counterpart  of  a  deed  has  been  received  as  suffident 
evidence  of  such  deed.  If  there  is  any  variance  between  ihem, 
the  terms  of  the  latter  are  adopted,  as  the  true  understanding  ef 
the  parties.' 

§  10.  It  is  sometimes  held,  that  the  mere  execution  of  a  deed 
vests  the  estate  in  the  grantee,  even  without  his  consent  or  kifotH- 
edge,  or  unless  he  expressly  disagree  thereto ;  upon  the  grounds, 
that  such  conveyance  is  beneficial  to  the  grantee,  that  the  estate 
must  have  passed  firom  the  grantor,  and  that  a  suspension  of  die 
fee  is  against  the  policy  of  the  law.  More  especially  in  i»8e  of  a 
trust-deed,  registration  of  the  deed  or  delivery  to  a  third  person 
will  be  valid  till  the  trustee  dissents ;  and  this  he  cannot  da  to  the 
injury  of  the  estate.  If  he  does  dissent,  the  deed  is  still  valid,  and 
chancery  will  appoint  a  new  trustee.  And  the  rule  applies,  al- 
though the  trust  is  an  onerous  one.  So  a  deed  delivered  to  the 
agent  of  the  grantee  vests  the  title  in  him  before  notice.  If  he 
dissents,  it  revests  in  the  grantor.    So  sureties  are  presumed  to 

1  Chandler  v.  Temple,  4  Cmh.  285.  "  Ejrton  v,  Syton,  Biee.  ia  CSul  116 ; 

*  Merwin  v.  Camp,  3  Conn.  41.  4  Cmue,  11. 
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accept  a  deed  of  indemnity.  And  the  general  doctrine  is  laid 
down,  that,  while  acceptance  of  a  deed  beneficial  to  the  grantee 
will  be  presumed,  so  the  same  presumption  arises,  if  there  is  no 
express  dissent,  where  a  deed  imposes  upon  him  some  act  beneficial 
to  another  and  not  injurious  to  himself.^ 

^  11.  The  bringing  of  a  suit  upon  the  deed  is  evidence  of  the 
grantee's  assent.  So  giving  a  bond  and  mortgage  for  the  price ; ' 
or  acknowledgment  of  a  deed  in  court.' 

§  12.  But  it  is  held,  that,  if  a  consideration  is  to  be  paid,  the 
assent  of  the  grantee  must  be  proved^  And,  in  general,  that 
there  can  be  no  delivery  of  a  deed  without  an  acceptance  by  the 
party  who  is  to  receive  it ;  ^  even  though  the  deed  be  formally 
executed  and  recorded.*  And  that  a  refusal  to  accept  a  grant 
may  be  shown  by  parol  evidence.^  (a)  So  in  case  o{  a  deed  de- 
livered to  a  third  person,  assent  will  not  be  presumed,  unless  it 
18  beneficial  to  the  grantee.® 

^  18.  A  deed  of  gift  to  a  wife  is  good,  if  accepted  by  the  hus- 
band.   But  a  husband  cannot  deliver  an  instrument  to  his  wife.^ 

§  14.  It  is  said,  a  fireehold  must  be  dUelaimed  in  a  court  of  reo- 
-ord,  and  not  by  words  inpaU;  otherwise,  with  mere  chattel  inter- 
ests. But  the  later  and  settled  doctrine  is,  that  a  disclaimer  may 
be  by  deed.^  Where  a  feme  covert  conveys,  and  a  doubt  arises 
whether  she  held  the  land  to  her  own  separate  use,  a  disclaimer 
by  the  husband  will  perfect  the  purchaser's  title.^^ 

§  15.  A  remainder  of  fireehold  vests  in  a  remainder-man,  on  the 

^  Choreh  v.  Oilman,  15  Wend.  656;  *  Stephens  D.Bnfialo,&c,  SO  Barb.  332. 

B0880.  Wilflon,7  8.aM.75d;  Lady.&c  *  35N.H.99;  HarriBon  0.  Phillips,  &c, 

V.  McNamara,  3  Barb.  Ch.  375 ;  Siggers  0.  12  Mass.  461 .    See  Jones  v.  Mafibt,  5  S.  & 

Enms,  82  Eng.  Ii.  &  Eg.  139 ;  31  Miss.  R.  523 ;  Jackson  v.  Bodle,  20  John.  184 ; 

91 ;  Wilt  V.  Franklin,  1  Binn.  502 ;  Bro.  Watson  v.  Watson,  13  Ck)nn.  83 ;  Daven- 

Abr.  Dom;  Dangfaerty  v.  Marcnm,  3  Head,  port  v.  Prewett,  9  B.  Mon.  94 ;  Foster  v. 

257;   Tibbals  v.  Jacobs,  31  Conn.  428.  Beardsley,  &c.,  47  Barb.  505;  Fonda  v. 

(See  Sajre  v.  Townsends,  15  Wend.  647 ;  Sitte,  46  Barb.  109. 

Thompson  r.  Lsach,  2  Ventr.  201 ;  Thomp-  ^  Corbett  o.  Norcross,  35  N.  H.  99. 

son  9.  Leach,  3  Mod.  296 ;  3  Lev.  284 ;  "  Johnson  v.  Farley,  45  N.  H.  505. 

Show.  Pari.  C.  150 ;  Townson  v,  Tickell,  *  Brackett  0.  Wait,  6  Venn.  411 ;  Folly 

8  Bam.  &  Aid.  81 ;  Dawson  0.  Dawson,  v.  Yantnyl,  4  Halst  161. 

Bioe,248;Fie]dv.Anowsmith,3Hnmph.  ^  3  Bep.  26,  a.;  Smith  v.  Wheder,  1 

442.)  Vent.  128 ;   4  Leon.  207  ;    Hawkins  v. 

*  ICDowell  9.  Co0|)er,  14  S.  &  B.  29^.  Kemp,  3  £.  410.    See  Home  0.  Booth,  8 

*  Pearse  v.  Ow^ns,  2  Hayw.  234.  Mann.  &  G.  733,  n. 

*  Hnrst  V.  M'Neil,  1  Wash.  82.  u  Bycrof  v.  Christie,  3  Bear.  288. 

(a)  On  ibs  odisr  hand,  there  may  be  an  oral  ratification.     Mlnlyre  9.  Park^  II 
enjt  102.  -  ' 
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termination  of  the  particnlar  estate,  until  he  disclaims,  when  it 
reverts  to  the  donor  or  his  heir.^ 

§  16.  With  regard  to  the  necessary  parties  to  a  deed,  of  course 
no  one  interested  in  an  estate  can  lose  his  right  therein,  withoat 
joining  in  the  conveyance.  It  is  said  that  all  those  who  are  in- 
tended to  take  an  immedicOe  interest,  nnder  a  deed  indented,  mast 
also  he  parties  to  it  by  sealing  it.  Bat  one  may  take  a  remainder 
withoat  sealing  the  deed.  -  Where  the  d^ed  is  a  deed-poll,  althoagfa, 
as  has  been  seen,  the  grantee  does  not  sign  it,  he  becomes,  by  his 
acceptance  of  the  deed,  in  some  sense,  a  parly,  and  may  be  bound 
by  a  covenant  (See  ch.  88,  sect.  12,  n.)  An*- instance  of  the 
application  of  the  above  rale  is,  where  a  deed,  made  to  one  person, 
contains  a  reservation  to,  or  a  covenant  with,  another.  Sach  cove- 
nant or  reservation  will  be  void.'  (See  ch.  84,  JEhceepliony  &C ; 
also  Vol.  I.,  ConcUtumJ) 

§  17.  Where  a  deed,  by  its  terms,  is  to  be  execated  jointlj  and 
severally  by  two  persons,  and  is  actaally  signed  by  only  one,  it 
has  been  held  that  sach  party  is  boand  thereby.'  So  where 
one  of  two  joint  tenants  formally  conveys  his  interest  in  the  land^ 
and  the  other  merely  at  the  close  of  the  deed  relinqnishes  his  right 
to  the  estate,  bat  both  execate  the  deed,  it  passes  the  estate  of  . 
both.  The  effect  woald  be  the  same,  where  a  particular  tenant 
of  the  fireehold,  and  the  remainder-man  in  fee,  thas  ynn  in  a  con- 
veyance.* 

§  18.  A  deed,  like  other  instraments,  may  be  made  as  well  by 
some  third  person  duly  aathorized,  as  by  the  party  himself.  The 
aathority  most  be  ander  seal ;  especially  if  the  execatikm  is  in  the 
absence  of  the  principal.^  (a)    And  it  is  held,  that  no  previous 

1  VTflt  V.  Franklin,  1  Binn.  50S;  Biro.  Ball  v.  Post,  20  VTend.  Ill ;  WeU)  v. 

Abr.  Done,  7.  Hobnea,  3  B.  Mon.  405. 

*  Salter  v,  Kldley,  1  Show.  59 ;  Storer  *  Adams  v.  Bean,  12  Mass.  137 ;  Catter 

V.  Gordon,  3  M.  ft  S.  822 ;  Qreenougli  v.  v.  Whittemore,  10, 442.   (But  see  Bean  9. 

Turner,  II  Gray,  332;  Ck),  Lit  230  b;  Parker,  17,  605.) 

231  a ;  2  Inst.  673 ;  Yin.  Ab.  Fcdt$  0.  a ;  *  lithgow  v,  feaTenagh,  9  ICaas.  161. 

Com.  Dig.  Faiu  D.  1 ;  Hombeckv.  Westr  •  Tappan  t;.  Bedfield,  1  Halst.  Ch.  889; 

brook,  9  John.  73;  Salter  o.Eidgley,Carth.  Kime  v.  Brooks,  9  Ired.  218;  Kbode  v. 

76;  Whitlock's  case, 8  Co.  11.    See Peax^  Lonthain,  8  BlackC  413 ;  TeUSord  v.  Bar- 

ndy,  1  Iowa,  575. 

(a)  In  California,  the  esecntion  and  immediate  presence,  and  nnder  the  inune- 

acmowledgment  of  a  deed  bj  attorney  is  diate  direction,  of  the  principal,  mnst  be 

insnffident  unless  in  the  presence  of  the  affirmatively  snown ;  it  cannot  be  left  to 

principd;  and  the  fkit  that  it  was  in  the  inference.  Yideaa  r.  Griffin^  21  CU«  38a. 
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parol  assent,  or  subsequent  adoption,  will  give  validity  to  the  deed.^ 
Even  where  a  roHfication.  is  held  to  make  the  deed  effectual,  it 
must  take  place  under  a  full  knowledge  of  the  fiicts.  Thus  A  em- 
ployed B  to  make  sales  of  land.  B  made  sales  and  conveyances 
of  portions  of  the  land,  and  took  a  conveyance  of  a  tract  to  him- 
self. B  settled  his  agency  with  A,  who  gave  B  a  writing,  dis- 
charging him  from  ftirther  duties  as  agent,  and  certifying  that  he 
had  well  performed  all  the  duties  of  his  agency,  and  that  he 
approved  of  the  sales  and  conveyances  made  by  B,  and  moneys 
deceived,  and  that  they  have  settled  and  discharged  each  other 
^m  all  obligations  in  the  premises.  A  soon  after  died.  On  a  biH 
by  his  heirs,  for  a  conveyance  of  the  land  of  which  B  obtained  a 
conveyance ;  held,  the  deed  to  him  was  void,  unless  subsequently 
ratified  by  A,  and  that  such  writing  was  not  a  ratification,  without 
proof  that  A  knew,  when  he  made  it,  that  B  had  received  such 
deed.'  And  the  grantor,  in  a  deed  made  by  an  attorney  in  fact,  is 
not  estopped  from  denying  the  authority  of  the  attorney,  as  set  out 
in  the  deed ;  nor  from*  denying  that  the  deed  was  made  in  pursu* 
ance  of  another  and  valid  authority,  if  in  fact  any  such  existed,  at 
the  time  of  making  the  deed.'  So,  if  attorneys  in  &ct  for  the 
grantor  recite  that  they  execute  the  deed  for  him,  in  pursuance  of 
a  certain  letter  of  attorney,  particularly  describing  it,  and  no  such 
letter  eziste,  or,  if  it  exists,  has  never  been  proved  or  recorded,  as 
prescribed  by  statute ;  the  ^eed  is  a  nuDity,  even  though  the  atto^ 
neys,  at  the  time  of  executing  such  deed,  bad  on  record  another 
and  valid  letter  of  attorney/  So  a  deed  of  trust,  made  by  an  attor- 
ney in  fiict,  depends  upon  his  power  for  its  validity  and  the  extent 
of  its  operations,  and,  if  there  are  provisions  and  stipulations  in  it 
not  warranted  by  the  power,  they  are  void  as  an  excess  of  author- 
ity, though  the  deed  in  other  respects  will  be  valid.^  But,  after 
the  lapse  of  time  sn£Scient  to  bar  a  writ  of  right,  it  will  be  gpe- 
Bumed  that  an  attorney  was  properly  authorized.^ 

§  19.  A  conveyance  made  by  attorney  must  be  made  in  the 
name  of  the  principal.    It  must  be  the  act  of  the  latter,  not  of  the 

1  Smith  V.  INckiiiflon,  6  Humph.  861.  *  lb. 

Bnt  see  11  Qnj,  102.  *  Qimell  v.  Adams,  11  Hmnph.  SS8. 

*  G«gev.FdEe,l  Smith,  145.  *  Qoodwln v. Ifieanflr, 8  Gntt t9I. 

*  Bade  V.  BaiiSt  1  Spenov,  847. 
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ibrmer*  Nor  is  it  Boffident  for  the  attorney  in  the  deed  to  deckre 
that  he  acts  as  such.  Thus  where  a  wife,  executing  a  deed,  states* 
that,  as  well  for  herself  as  attorney  for  her  husband,  she  makes  the 
conveyance,  but  covenants  in  her  own  name,  and  seto  her  owb 
hand  and  seal ;  the  deed  does  not  purport  to  be  his  deed,  bat  hers, 
and  no  estate  of  his  passes.  No  confirmatioB  of  a  deed  thus  ez^ 
«ated  will  render  the  principal  liable,  short  of  sealing  it.^  Soi» 
where  a  deed  is  executed  by  three  attorneys,  it  should  be  odbiowi- 
edged  by  all  of  them  as  the  act  of  the  principal,  not  their  own*^ 
But  it  has  been  held,  that  an  attorney  making  a  deed  by  authori^ 
is  ihepartjf  exeaUing  »^  and  may  make  a  valid  acknowledgment.' 
And,  in  a  late  case,  a  deed  was  executed  by  a  son  of  the  defenA> 
ant,  thus,  — ''  John  WOliam  Foulkes  for  Thomas  Foulkes  "  (the 
defendant).  In  an  action  upon  a  covenant  contained  in  the  deedi 
the  defendant  pleaded  mm  est  fadbwm*  It  was  proved,  that,  the 
deed  being  shown  to  the  defendant,  he  was  asked  whether  his  soo 
had  authority  to  execute  it  for  him,  and  whether  he  adopted  hi^ 
son's  act ;  to  which  he  answered  in  the  affirmative.  Held,  a  va- 
delivery  of  the  deed.^ 

§  20.  The  above  principle  (sect.  19)  was  determined  in  an  eai^ 
case,^  in  which  the  reason  is  thus  stated  —  ^^for  he  appoints  the 
attorney  to  be  in  his  place,  and  to  represent  his  person ; "  aodt 
though  there  is  a  ciic^cm  of  Lord  Holt  somewhat  to  the  ccmtrary/ 
yet  the  doctrine  is  well  setded  by  all  the  modem  cases. 

§  21.  There  is,  however,  a  difference  in  this  respect  betwe^ 
grants  of  an  individual  and  those  of  tife  pMic*  (a)  The  latter  ma; 
bemade  by  an  attorney  in  his  own  name.    The  reason  is  obvious 

^  Berkeley  v.  Hardy,  5  B.  &  C.  355;  Conn.  152;  Adams  r.  'Heraan,  5  Dana, 

Bfiean  v.  jBloniMm,  1  Bum.  17S;  8  D.  ^  394 ;  Andenoa  v.  Brown.  9  Ohio,  151{ 

B.  102;  Fnror  v.  Coulter,  1  Bai.  517  ;  Ta^art  v.  Steenberry,  2  McL.  543 ;  ^00 

Fowler  v.  Shearer,  7  Mass.  19 ;  Elwell  v.  v.  woods,  10  N.  H.  470.   See  aect.  29* 

Shaw,  16,  42 ;  Frontin  9.  Small,  2  Ld.  >  Leasee,  &e.  v,  Condron,  2  S.  &  B.  80, 

Ray.  ¥418 ;  Bellas  9.  Hays,  5  S.  &B.  427 ;  *  Lovett  v.  Steam,  &c.,  6  Paige,  54. 

Wilks  v.  Back,  2  £.  142;  Andrews  0.  «  Tapper  o.  Foulkes,  9  G.  B.  (^,  B.) 

Hooper^    18   Mass.   476;    Townsend  v.  797. 

Comiog,  28  Wend.  435 ;  Townsend  ^.  *  Combe's  case,  9  Co.  76. 

Hnbba^  4  Hill,  85,1 ;  Hefierman  v.  Ad-  •  Parker  v.  Eett,  1  Ld.  Bay.  658. 
dams>  7  Watts,  116;.  aack  0.  Mix,  IS 

la)  The  Connecttcat  statate  whkdi  re-  ities  of  a  deed,  has  no  iqppficatioa  to  dosds 

giugnsdutt^whereadeedisezecatedbyan  execnted  in  behalf  of  a  corporation  br  in 

agmt^  his  anthoiily  eihaU  >e  evidenoea  br  agent    Howe  o«  KseUr,  27  Cooa.  588. 
a  wntten  power  execated  with  the  foimU-  « 
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The  government  may  grant  without  any  deed.  Thus  it  is  said, 
the  seal  of  the  Commonwealth  (of  Massachusetts)  has  been  used 
chiefly  for  political  purposes ;  and  the  practice  of  a  committee's 
affixing  then:  own  seals  to  a  grant  of  public  lands,  having  contin* 
ued  sixty  years,  and  perhaps  longer,  cannot  be  said  to  be  ineffectual. 
In  fact  the  land  passes  by  the  resolve,  rather  than  by  the  deed, 
only  it  is  necessary  to  have  some  emduit  to  convey  the  title  to  th^ 
purchaser.^  (a)  So,  in  New  Hampshire,  a  deed  of  town  lands,  ex- 
ecuted by  the  agent  of  the  town  in  his  own  name,  has  been  held 
to  be  efiectnal,  solely  upon  the  ground  of  general  usage,  and  the 
maxim,  *'  commwm  error  faeit  jui"  And  an  agent  authorized  to 
convey  lands  of  the  State  may  do  it  in  his  own  name.  Richard- 
son^  Ch.  J.,  suggests  the  distinction  upon  this  subject  (applicable 
to  individuals),  that  where  conveyances  are  made,  by  one  acting  as 
agent,  trithotU  content  of  the  owner ^  a  deed  in  the  name  of  the  agent 
is  good ;  as,  for  instance,  deeds  made  by  collectors  of  taxes,  shec- 
ifis,  executors,  ftc,  and  guardians.^ 

§  22.  If  one  execute  a  deed,  and  covenant  in  several  distinct 
capacities,  in  each  of  which  he  has  authority  to  convey,  the  deed  ' 
passes  the  estate  of  those  whom  he  represents,  in  the  same  way  a3 
if  he  had  made  a  separate  deed  in  each  capacity.^ 

§  23.  Where  a  resolve  of  the  legislature  authorizes  a  relea/ee  of 
public  lands,  a  deed  made  by  the  public  agent,  with  a  warranty 
against  persons  claiming  under  the  commonwealth,  is  not  void  as 
transcending  his  authority.  Such  warranty  creates  no  obligation 
which  would  not  have  existed  without  it.^ 

§  24.  In  Vermont,  after  the  Revised  Statutes  took  effect,  the 
Flower  Brook  Manufacturing  Company,  a  private  corporatioipi^ 
voted  that  ^^  the  agent  be  instructed "  to  execute  a  mortgage  of 
the  real  estate  of  the  corporation  to  a  creditor.  One  William 
Wallace  was  then  the  general  agent,  and  executed  the  deed  in  pur 

1  Ward  V.  Bartholomew,  6  Pick.  414.       *  Cofran  v.  Cockran,  4  N.  H.  458 ; 

See  Thomdike  v.  Richards,  1  Sh«a.  480;  Thompson  v.  Carr,  lb.  51fr-«. 
Bestor  o.  Powell,  2  Gilm.  119 ;  Edmond-       *  Lithgow  v.'  Kavenagh,  9  Mass.  161. 
•ono.  Orr,  1SS.&M.S41;  Howev.  Kee-       *  Ward  v.  Barthcdomenr^  6  Pick.  41S. 
ler,  27  Conn.  588. 

(a)  A  deed  in  the  name  and  with  tbo   parties,  is  the  deed  of  tiie  State.    SheetSl^ 
sealof  die  State,  hat  in  which  the  oflloer   v.  Selden%  &c,  2  Wall  177. 
who  ezecntee  it  is  described  as  one  of  tbd 
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suance  of  the  vote.  The  granting  part  was  as  follows:  **The 
Flower  Brook  Manufacturing  Company,  by  William  Wallace,  thdr 
agent,  a  corporation,  &&,  in  consideration,  &c.,  do  ^ve,  grant,''  &c« 
All  the  covenants  were  in  the  name  of  the  corporation.  The  tes- 
timonium  clause  was  as  follows:  ^^In  witness  whereof,  we  have 
hereunto  set  our  hand  and  seal,"  &c.  The  deed  was  signed, 
*^  William  WaUace,  agent  for  Flower  Brook  Manufacturing  Co/' 
Held,  this  was  the  deed  of  the  corporation.^ 

§  25.  The  acknowledgment  was  as  follows :  ^^  Personally  ap- 
peared William  Wallace,  agent  of  the  Flower  Brook  Manu&ctnr- 
ing  Co.,  signer  and  sealer  of  the  above  written  instrument,  and 
acknowledged  the  same  to  be  his  free  act  and  deed."  Held,  an 
acknowledgment  by  Wallace,  on  the  part  and  behalf  of  the  corpo- 
ration.^ 

§  26.  Instrument,  purporting  to  be  the  deed  of  the  New  Eng- 
land Silk  Company,  a  corporation  legally  established,  by  A  B,  their 
treasurer,  reciting  its  execution  by  him,  in  behalf  of  the  company, 
as  their  treasurer,  duly  authorized  for  that  purpose;  signed  and 
sealed  by  him  with  his  own  name  and  seal,  followed  by  the  words : 
**  treasurer  of  the  New  England  Silk  Company/'  Held,  not  the 
deed  of  the  corporation.' 

§  27.  A  statute  made  the  selectmen,  town  clerk,  and  treasurer, 
for  the  time  being,  of  every  town  in  the  State,  trustees  of  the  min- 
isterial and  school  funds,  with  power  to  convey  lands  belon^ng  to 
those  funds.  Held,  a  deed  executed  by  the  treasurer,  as  such,  and 
by  two  out  of  three  selectmen,  as  such,  was  void.^ 

§  27  a.  A  corporation  may  execute  a  deed  in  these  words  — 
^  said  party  of  the  first  part  have  caused  these  presents  to  be  signed 
by  their  president,  and  their  common  seal  to  be  hereto  aflSxed. 
A  B,  President,"  and  seal.^ 

§  28.  It  has  been  held,  that,  if  a  deed  is  signed  by  the  agent  of 
a  corporation  and  the  corporate  seal  affixed,  it  will  be  presumed 
that  he  was  duly  authorized  to  make  such  conveyance.'    Bat 
where  a  deed  purports  to  be  executed  by  the  trustees  of  a  town, 

1  McDaniels  v.  Flower  Brook,  &c.,  S2  *  Warner  v.  Stetson,  80  Maine,  SSI. 

Verm.  274.  *  Haven  v.  AdamB,  4  Allen,  80. 

•  lb.  •  Flint  V.  Qinton,  &o.,  18  N.  H.  480. 

*  Brinley  if.  Mailiiy  2  Ouh.  877. 
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there  mnst  be  evidence  that  the  signers  were  trustees,  and  that 
they  had  power  to  convey.^  (a) 

§  29.  No  particular  form  of  words  is  necessary  for  an  authorized 
agent  to  bind  his  principal  by  deed,  provided  his  agency  appears 
by  the  deed  itself.  Thus,  a  deed  mnning  as  follows :  ^*  I,  A,  agent 
for  the  B.  Company,  empowered  by  a  vote  thereof,  in  pursuance  of 
said  power,  and  for  the  consideration  of,  &c.,  received,  to  my  full 
satis&ction,  for  and  in  behalf  of  said  company,  do  give,"  &c.,  with 
covenants  in  behalf  of  the  company,  and  signed  and  sealed  by  A, 
agent  for  said  company ;  is  the  deed  of  the  company.^  So  it  is  im* 
material  whether  the  agent  sign,  "  A,  attorney  for  B,"  or  "  B,  by 
his  attorney.  A/'  ^  So  where  a  deed  was  made  in  the  name  of 
the  principal,  but  executed  by  the  attorney,  as  follows :  '*  In  testi- 
mony, &c..  A,  being  duly  constituted  attorney,  &c.,  has  hereunto 
set  his  hand  and  seal :  —  A  "  and  seal ;  held,  a  valid  conveyance.^ 
So  a  deed,  signed  in  the  presence  and  at  the  request  of  P.,  and  in 
the  presence  of  an  attesting  witness,  in  these  terms :  ^'  P.,  by  M, ; " 
the  whole  deed,  including  the  signature,  being  written  by  M. ;  is 
properly  executed  as  the  deed  of  P.*  So  where  A,  who  could 
write,  authorized  B  to  sign  a  deed  for  her,  and  it  was  done  by  him, 
she  not  being  present ;  it  is  a  good  execution.®  So  a  grantor  may 
describe  himself  as  guardian  to  A,  and  state  his  authority  thus  — 
•*by  virtue  of  authority  to  me  granted  by  the  court  of  probate  for 
the  district  of  E.,  to  sell  the  real  estate  of  said  A,  situated  in  said 
E."  7  And  a  deed  cannot  be  said  to  be  executed  by  an  agent,  if  it 
is  delivered  and  acknowledged  by  the  grantor,  though  the  signing 
may  be  done  by  another  at  the  req\iest  of  the  latter.^ 

§  80.  AU  persons  may  convey  by  deed,  unless  subject  to  the 
peculiar  disabilities  which  will  be  heifeafter  mentioned.  (5) 

2  Wallace  v.  Dewey,  3  McLean,  54S.  *  Montgomeiy  v,  Dorion,  7  N.  H.  475. 

s  Magill  V,  Hinfldale,  6  Conn.  464.  Contra,       «  Gardner  v.  Gardner,  5  Cnsh.  483. 
Townsendv.nabbard,4Hill,351. 8668.19.        *  Beinhart  v.  Miller,  22  Geo.  402. 

•  Jones  V.  Carter,  4  Hen.  &  M.  }S4;       ?  Howard  o.  Lee,  25  Conn.  1.  See  Van 

Me.  BeF.  St  373.    (Bat  see  Spencer  v.  Ness  v.  Banks,  13  Pet.  17. 
lidd,  10  Wend.  87.)  ^  Fierce  v.  Hakes,  23  Penn.  231.  • 

(a)  A  deed  of  the  comptroller  of  New  to  the  execution  of  snch  conTeyance  have 

York,  purporting  to  conyej  lands  in  that  been  had ;  is  admissible  for  the  same  pnr- 

State,  sola  for  taxes,  and  which  by  the  pose,  and  has  the  same  effect,  in  the  courts 

statute  of  that  State  is  made  prestmiptive  of  Connecticnt.    Watson  v.  Atwood,  25 

evidence  that  he  had  authority  to  sell  and  Conn.  313. 
ttMiv^,«Dd  that  sU  legal  proceedings  prior       (6)  H»  Void  cuid  VMOk  De^. 
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§  80  a.  In  general,  the  deed  of  an  heir  apparent  is  void.  Bat 
it  is  held  good  in  equity  against  a  creditor.^ 

§  81.  A  oofparatian  may  be,  in  most  cases,  either  a  grantor  or 
grantee,  unless  expressly  restrained  by  its  charter.  English  stat-- 
utes  (1  Eliz.  ch.  10,  and  18  Eliz.  ch.  12)  prohibit  ecclesiastical  and 
eleemosynary  corporations  from  alienating,  except  by  leasing, 
which  is  also  subjected  to  certain  restrictions,  (a)  But  these  acta 
are  not  in  force  in  the  United  States,  (h) 

§  82.  A  person  blind,  deaf,  or  dumb,  or  both  deaf  and  dumbi 
may  convey,  if  capable  of  understanding  the  nature  of  the  trans- 
action, and  expressing  himself  by  signs,  or  writing.  And  a  deed, 
drawn  by  his  directions,  will  be  valid,  if  he  be  informed  what  lands 
are  conveyed  by  it,  though  not  informed  whether  it  contains  any 
covenants,  or  whether  it  is  a  deed  or  will.' 

§  88.  The  deed  of  an  ntfant^  unless  apparently  beneficial  to  him^ 
is  either  void  or  voidable.  If  merely  voidable,  he  cannot  plead 
wm  est  factum^  but  must  set  forth  his  in&ncy  q)ecially,  because 
the  instrument  has  the  form,  though  not  the  effect,  of  a  deed,  (e} 
The  £eict  that  the  deed  is  dated  after  the  infimt's  coming  of  age 
does  not  make  it  valid.' 

§  84.  A  feoffinent  by  an  infant  is  only  voidable,  but  all  other 
conveyances  in  pais  are  void  or  voidable  at  his  election ;  and  he 
may  maintain  trespass  against  the  grantee,  without  any  entry  to 
avoid  the  conveyance.^ 

§  85.  The  modem  doctrine  is,  that  leases  made  by  infants,  with 
cor  without  rent,  are  only  voidahU,  not  void.^ 

§  86.  But  any  deed  made  by  an  infant  voluntarily,  which  th^ 
law  would  have  compelled  him  to  make,  is  valid ;  as,  for  instance, 

1  Stoyer  o.  Eydeshimer,  46  Barb.  84.  367 ;  Sohreder  v.  Decker,  9  Ban-,  14.  Bat 

*  Peric.  sect  85 ;  Armstrong  o.  M'Ohee,  see  Danid  v.  Bose,  1  Nott  &  McCord.  3S. 
AddL  S61 ;  Brown  v.  Brown,  3  Conn.  299.  *  Dearborn  v.  Eastman,  4  N.  H.  441. 

*  4  Cruise,  15 ;  Thommon  o.  Leach,  3  *  Co.  lit  45  b,  n.  1. 
Mod.  810 ;  Thompson  o.  Bollock,  1  Bay, 

i 

(a)  Under  tiie  disaWing  acts,  a  lease  bj  ing,  (n.  8.)    In  Connecticut,  the  deed  of  an 

dean  and  chapter  is  only  voidable.    Pen-  iimuit  is  held  voidabU.    EUne  v.  Beebe,  6 

ninffton  v.  Cardale,  8  Hurl.  &  N.  656.  Conn.  494.  The  modifieationa  of  the  gea- 

(6)  See  Bnmaby  9.  Barsby,  4  Hurl.  &  end  mid  of  law  relating  to  i&NoerhATe  biBeB 

K.  690 ;  BooA  v.  Carter,  Law  Bep.  3  Sq.  already  referred  to.     (See  Dower.)     Jxt 

757 ;  Law  Ber.  Oct  1867,  p.  118.  Ohio,  a  wife  of  eighteen  years  of  age  maj 

(c)  It  has  been  said,  in  Sonih  Carolina,  release  her  dower.    Wal£  326. 
that  tbedeedof  aminar  lip00f<J^ftoC^  , 
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« 

ft  reconveyance  by  the  tn&nt  heir  of  a  mortgagee,  the  mortgage 
debt  being  paid.^ 

§  87.  An  exception,  to  the  role  of  an  mfant's  disability  to  convey 
knds,  is  the  case  of  a  female  infimt,  who  undertakes  to  alienate  her 
estate  upon  her  marriage.  As  the  marrii^  of  an  in&nt  is  itself 
valid,  the  law  is  in  favor  of  upholding  all  contracts  made  in  con« 
nection  theiewij^h,  unless  there  be  special  reasons  to  the  contrary. 
There  seems  to  be,  however,  somer  confusion  in  the  cases  upon  the 
•nbject,  as  to  the  distinction  between  actual  conveyances  and  mere 
covenants  to  convey,  and  the  connection  of  the  settlement  made  by 
a  husband  with  the  obligation  or  alienation  of  the  wife.  Thus, 
Lord  Macclesfield  said,  that  a  covenant  by  a  female  infimt,  with 
consent  of  her  guardian,  to  convey  her  estate  in  consideration  of  a 
competent  settlement,  though  not  a  ground  of  action  at  law,  would 
be  enforced  in  equity.  Lord  Hardwicke  limits  this  principle  to  cer* 
tain  cases ;  as  where  the  settlement  is  a  Mr  consideralion  for  the 
wife's  covenant,  and,  upon  her  death,  her  issue  are  entitled  to  por- 
tions under  the  settlement.  Lord  Thurlow  was  of  opinion,  that  in 
Ae  absence  of  any  settlement  by  the  husband,  or  even  in  case  of  a 
settlement  not  accepted  by  her  after  his  death,  the  wife  would  not 
be  bound  by  her  covenant,  however  wise  the  arrangement  might 
be ;  and  that  the  <;ourt  could  not  go  into  the  competence  of  a  set- 
tlement, but  it  must  be  taken  to  be  good  till  proved  fraudulent. 
And  where  a  bill  in  equity  is  brought  against  the  widow,  praying 
specific  performance  of  marriage  articles^  it.seems,  in  order  to  avoid 
performance,  she  should  expressly  waive  the  settlement  made  by 
the  husband.' 

§  S8.  It  has  been  held  in  Pennsylvania,  that  the  contract  of  a 
female  in&nt,  made  in  expectation  of  marriage,  with  the  advice  of 
her  parents  and  guardian,  is  invalid,  except  perhaps  in  &vor  of 
issue  claiming  as  purchasers ;  and  that  she  may  afilrm  or  avoid  it, 
at  her  eleclion,  upon  the  husband's  death.' 

§  89.  In  general,  a  male  in&nt  cannot  bind  himself  by  a  contract, 
though  made  in  oennection  with  his  marriage.    But  where  such 

^■'  1  ZoQch  V.  Panons,  3  Burr.  1794.  VToodenon,  458 ;  Caraihers  v.  Caratlifln^ 

*  Cannd  v.  Buckle,  2  P.  Wms.  243 ;  4  Bio.  510. 

Hanr«7  v.  Ashley,  8  Atk.  615 ;  Diinifbrd  *  Shaw  v.  Boyd,  6  Ser.&  B.  309 ;  Tabb 

V.  Lane,  1  Bro.  106 ;  Glongh  o.  CloQgh,  3  v.  Archer,  3  Hen*  &  M.  399. 
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in&nt  maxries  an  adult  female,  who  enters  into  articles  with  tra»* 
tees  for  a  settlement  of  her  properly,  the  husband,  on  coming  of 
age,  will  be  bomid  by  such  articles,  not  on  his  own  account,  bat  as 
assuming  the  obligations  of  the  wife.  The  covenant  of  the  hus- 
band shows  merely  his  concurrence,  and  the  absence  of  any  fraud*^ 

§  40.  An  English  statute  (7  Anne,  ch.  19)  provides,  that  the 
Court  of  Chancery,  or  of  Exchequer,  may  order  and  compel  an 
infant  trustee  or  mortgagee  to  convey  his  estate.  But  the  act  ap- 
plies only  to  cases  of  trust,  simply  for  the  benefit  of  the  eesttd^  not 
where  there  are  special  trusts  to  be  executed  by  the  trustee.  Sim- 
ilar acts  have  been  passed  in  some  of  the  States,  which  may  be 
noticed  hereafter.' 

§  41.  It  was  the  ancient  doctrine,  that  an  idiot  or  lunatic  could 
not  avoid  his  deed.  But  it  is  now  settled,  that  the  deed  of  an  idiot 
is  void,  and  also  that  of  a  lunatic,  unless  he  assent  to  it  on  recover- 
ing  his  reason.  And  such  deeds  may  be  avoided  by  the  heirs  of 
the  parties.  But  the  feoffinent  of  an  idiot  or  lunatic  is  voidable, 
not  void.' 

§  42.  If  a  person,  having  made  a  deed  while  lunatic,  convey  the 
same  lands  to  another  grantee,  after  recovering  his  reason,  the  lat- 
ter may  avoid  the  first  deed,  there  being  sufficient  privity  of  con* 
tract  for  that  purpose.^ 

§  48.  A  similar  act  (4  (xeo.  II.  ch.  10)  exists  in  England,  in 
regard  to  trustees  who  are  lunatic,  &c.,  to  that  already  mentioned 
(sect  40),  in  relation  to  infant  trustees,  &c  Another  statute  pro- 
vides for  the  conveyance  or  mortgaging  of  the  estates  of  such  par* 
ties,  by  committees,  under  the  direction  of  chancery. 

§  48  a.  By  the  common  law,  the  only  mode  in  which  «  married 
woman  could  alienate  her  lands  was  by  fine  and  recovery.^  (a) 
The  deed  of  a  married  woman,  in  England,  has  been  held  abso- 
lutely void,  not  merely  voidable,  both  in  law  and  equity.^    A  mar- 

1  Slooombe  v,  Glnbb,  2  Bro.  545.  *  Gates  o.  W^oodflon,  2  Dana,  454. 

»  Cant,  10  Ves.  554 ;  Atty.  Gen.  v.  Pom-  *  Albany,  &c  ©.  Bay,  4  Conut  9. 

ftet,  2  Cox,  221 ;  Bellamy,  lb.  422.  •  O'Meara  v.  Dean,  (IlL)  Iaw  Reg.  Feb. 

s  Co.  Lit  247  a ;  Webster  v.  Woodford,  1868,  p.  229 ;  Dnnham  v,  Wrigbty  53  Pena. 

8  Day,  90;  Lazell  v.  PinnicJE,  1  Tyler,  167. 
247;  ben  v.  Moore,  2  South.  470. 

(a)  The  rule  was  never  in  force  in  New  York^  certainly  not  in  1697.  Meiiam  v, 
Ettom,  2  Barb.  Ch.  282. 
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ried  woman  cannot  alone  make  a  valid  deed  of  her  own  lands,  so  as 
to  bind  even  her  own  interest.^  And  a  conveyance  executed  and 
acknowledged  bj  husband  and  wife,  but  in  the  body  of  which  the 
wife's  name  is  not  inserted,  does  not  convey  the  interest  of  the 
wife.'  So  a  letter  of  attorney  for  the  sale  and  conveyance  of  lands, 
executed  by  a  man  and  his  wife,  is  a  nullity,  so  fiur  as  respects  the 
wife ;  she  cannot  sell  and  convey  her  own  lands,  or  bar  her  dower 
in  her  husband's  land,  by  a  letter  of  attorney.  It  is  the  letter  of 
attorney  of  the  husband  alone,  in  legal  effect ;  and,  whether  joint 
or  several  in  form,  the  death  of  the  wife  is  no  revocation.^  Though 
a  deed  of  husband  and  wife,  executed  under  a  power  of  attorney, 
is  valid  against  him,  while  void  as  to  her.^  So  where  an  occu- 
pant of  land  under  a  title  bond,  having  paid  the  price,  absconds 
from  the  State,  and  his  wife  afterwards  obtains  the  legal  title  from 
the  vendor,  and  conveys  the  land  during  coverture ;  the  husband 
may  still  recover  the  land  from  the  purchaser  upon  his  possession, 
the  wife's  deed  being  void.  So,  although  she  is  divorced  after  her 
conveyance  to  the  defendant.^  So  a  deed  to  a  married  woman, 
with  a  mortgage  back  to  secure  the  payment  of  the  consideration 
money,  is  void,  the  mortgage  and  deed  constituting  but  one  con- 
tract, and  the  mortgage  being  void.^  (a) 

§  44.  Upon  the  ground  that  the  deed  of  a  married  woman  is 
void,  the  general  rule  is,  that  such  deed  is  not  susceptible  of  con- 
firmation by  any  act  done  after  the  coverture  ceases.  Thus,  if 
husband  and  wife  mortgage  her  estate,  and  after  his  death  she  re- 
ceives the  profits  and  pays  the  interest,  still  she  may  avoid  the 
deed.  In  some  instances,  as  has  already  been  stated  (Vol.  I.  ch. 
15),  a  leaae  constitutes  an  exception  to  this  rule ;  and  certain  for- 
mal acts  have  also  been  held  a  confirmation  of  other  conveyances 
made  by  a  married  woman.  Thus,  where  husband  and  wife  mort^ 
gaged  her  land,  and  after  his  death  she  acknowledged  the  instru- 
ment by  three  different  papers ;  held,  a  confirmation,  and  equiva- 

1  Hairis  0.  Burton,  4  Hairing.  66.  *  Shanks  o.  Lancaster,  5  Gratt  110. 

s  Cox  r.  Wells,  7  Blackf.  410.  *  Adams  v.  Frampton,  9  Ala.  124. 

•  Earle  v.  Earle,  1  Spencer,  347.  *  Kewbogin  v.  Luigley,  89  Maine,  900. 

(a)  The  notes  of  a  married  woman  form  e^en  afterwards,  in  pnrsnance  of  an  agree- 
no  legal  consideration  for  the  conye^anoe  ment  then  made.     Brown  v,  Lunt,  87 
of  land ;  bat  become  snch,  if  indorsed  bj  Maine,  4SS. 
her  hnsband  at  the  time  th^  are  given,  or 
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lent  to  a  delivery  of  the  deed*  Bat,  by  Statate  8  &  4  Win«  IV. 
ch.  74,  a  married  woman  may  convey,  with  consent  of  the  hus- 
band, and  upon  a  separate  acknowledgment  by  her.^  The  subject 
of  conveyances  by  married  women  in  the  United  States  has  been 
ahready  briefly  considered  (Vol.  L  ch.  7),  and  will  be  farther  no- 
ticed hereafter.  The  whole  relation,  however,  of  husband  and 
wife  has  been  so  essentially  and  variously  modified  by  the  legisla- 
tion  of  the  several  States,  more  especially  in  regard  to  property, 
as  to  preclude  extended  notice  of  the  subject  in  the  present  work. 

§  45.  AH  persons  may  be  grantees,  because  a  conveyance  is  pre- 
sumed to  be  beneficial  to  the  purchaser.  Thus,  if  an  infant  pur- 
chase lands,  he  is  bound,  unless  after  coming  of  age  he  waive  or 
dissent  firom  the  deed,  in  which  case  he  may  claim  under  another 
title.  But  unless  he  affirm  it  aft^r  coming  of  age,  his  heir  may 
disaffirm  it.' 

§  45  a.  A  deed  to  "  the  heirs  of  my  son  A,*'  who  is  living,  is 
held  void,  and  parol  evidence  is  not  admissible  to  explain  it.'  But 
a  later  case  in  the  same  State  decides,  that  a  deed  to  heirs  is  good, 
and  that  registry  is  in  law  evidence  of  seisin.^ 

§  46.  An  insane  person  or  idiot  may  be  a  grantee.  If  the  for- 
mer never  recover  his  reason,  or,  after  recovering,  never  affirm  the 
deed,  his  heir  may  avoid  it.  But  an  affirmation  after  such  recovery 
renders  the  deed  unavoidable,  (a) 

§  47.  An  alien  may  be  a  grantee  of  lands,  and  may  legally  hold 
them,  till  they  are  claimed  by  the  State  by  escheat.  In  England, 
denization  enables  one  to  hold  lands  subsequently  purchased,  and 
even  those  purchased  previously,  if  the  king  confirms  his  estate. 
In  the  United  States,  it  has  been  seen,  under  the  head  of  Descent, 
the  common  law  disability  is  very  generaDy  removed.  It  may  be 
remarked,  in  general,  that,  whenever  an  alien  may  inherit^  which  is 
the  act  of  law,  he  may  d  fortiori  hold  purchased  land,  as  even  the 
common  law  allows  him  to  take  by  purchase,'  while  it  never  vests 

1  White  V,  Cavler,  6  T.  B.  176 ;  1  EBp.    of  it,  operates  as  a  oonfinnation.    Sxnitli 
900 ;  1  Kott-d(  AcCord,  dS ;  Albany,  &c.    v.  Shaddeford,  9  Dana,  475. 
V.  Bay,  4  Conut  9.    Held,  in  Eentacky,       >  Co.  lit  2 ;  Parker  v.  Stnckert,  2  Milei^ 
liiat  redfiUverj  of  a  d«ed  bj  the  wife  after    878. 

her  hnsband'e  death,  she  Imowing  the  efifeck       *  Morris  v,  Stephens,  46  Peon.  200. 

*  Hnss  V,  Stephens,  62  Penn.  282. 

(a)  See  BCarrow.  1  Cr.  &  Ph.  142;    cKan,  see  Bancroft  v.  Consen,  Law  Bc^. 
WalJDBr,  n>.  147.   As  to  a  deed  to  a  ^mot-   Dec.l867»  p.  121 ;  13  Allen. 
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an  estate  in  him  bj  inheritance.  In  some  instances,  perhaps,  an 
alien  may  validly  purchase,  where  he  cannot  inherit ;  but  these  are 
too  few  to  deserve  special  notice.^  (a) 

§  48.  A  married  woman  may  be  a  grantee,  but  her  husband 
may  dissent  from  the  deed,  and  defeat  the  estate.  If  he  die  with- 
out doing  it,  or  even  after  expressly  assenting,  the  wife  may  waive 
the  deed.  And  her  heirs  may  do  the  same,  unless  she  assented 
after  the  husband's  death.' 

§  48  a.  A  deed  of  a  legal  estate  to  a  married  woman  passes  a 
legal,  not  an  equitable  title.' 

§  49.  At  common  law,  a  man  cannot  convey  directly  to  his  wife 
even  his  interest  in  her  real  estate.  But,  under  the  statute  of  uses, 
he  may  convey  to  a  third  person  for  her  use,  or  covenant  with  a 
third  person  to  stand  seised  to  her  use.^  (i) 

§  60.  In  England,  by  the  statutes  of  mortmain,  corporations 
cannot  take  lands  by  deed  without  license.  Statute  9  Geo.  II. 
ch.  36,  prohibits  all  limitations  to  charitable  uses^  except  under  the 
restrictions  therein  specified ;  the  object  and  effect  of  which  is,  to 
prevent  detnsei  to  charitable  uses,  leaving  conveyances  as  before, 
if  made  with  the  prescribed  formalities.  (<?) 

1  4  CrniM,  20-1.  *  Hilem&n  0.  Bonakragh,  1  Harr.  S44. 

*  Go. Lit  8a;  Baxter o.  Smith, 6  Binn.       *  Co.  Lit.  lis  a;  Davenport  0.  Prewe, 
427.    Bjumon  9.  James,  7  8.  &  M.  1 11.        9  B.  Mon.  M. 

(a)  Eren  at  oommon  law,  aa  alien  maj  recover  money  lent,  and  alao  in  chancery 
take  a  letae  for  yean  of  a  house,  for  the  have  a  decree  for  sale  of  land  mortgaged 
benefit  of  trade.  Lord  Coke  limits  this  as  secorihr,  bat  no  remedy  to  recover  pos- 
right  to  alien  merchants,  and  to  their  own  session  of  the  land,  or  foreclose.  Coo* 
lives.  But  this  rigorons  constmction  has  tracts  for  and  grants  of  land  are  valid  in 
been  doubted  bpr  Mr.  Hargrave,  and  Chan-  favor  of  aliens,  if  they  afterwards  declare 
ceUor  Kent  thinks  it  inapplicable  to  the  their  intention  to  be  naturalized ;  so  also 
eitiaens  of  those  nations  with  which  we  in  favor  of  those  claiming  through  aliens, 
have  eommereial  treaties ;  and  that  the  In  snch  case,  an  alien  may  convey  or  de- 
provision  for  naturalizing  aliens  and  their  vise  to  children  or  grandcluldren ;  and,  if 
/omiUeB,  after  five  years'  residence,  implies  he  does  not,  the  property  descends ;  pro- 
tbe  right  to  use  real  propertv  in  the  mean-  vided,  however,  the  P&ity  beneficiary  be- 
time.  An  alien  mav  also  take  a  mortga^  comes  resident  in  tne  State  in  twelve 
as  securitv,  and  nave  a  foreclosure  m  months  from  the  conveyance  or  descent, 
equity,  and  a  sale ;  though  it  seems  be  is  and  a  citizen  as  soon  as  the  law  will  allow, 
not  mmself  allowed  to  purchase  the  land.  1  Brev.  Dig.  7-17-8.  See  Wootton  v. 
In  Virginia,  contrary  to  the  common  law  Steflenoni,  13  Mees.  &  W.  129^ 
rule,  a  citiz^,6mia^e  purchasing  from  an  (6)  A  husband  cannot  say  that  a  con- 
alien,  holds  against  the  State.  A  similar  veyanoe  from  him  to  his  wife  is  void,  so 
provision  was  made  in  New  York,  by  act  that  the  land  is  his  and  exempt  from  exe- 
ot  1826.  In  New  York,  an  alien  cannot  cution  under  the  (Indiana)  statute,  al- 
demise  or  lease  real  propertv,  though  he  though  the  suit  be  brought  against  him  to 
may  otherwise  convey,  it  Co.  Lit  2b;  tiy  a  title  under  an  execution  sale  against 
Haig.  n.  9,  b.  1 ;  2  Kent,  61-2-3 ;  1  N.  Y.  him.  Holman  v.  Martin,  12  Ind.  553. 
B.  oL  720.  In  South  Gaiollna,  aUens  may  {e)  In  general,  the  rights  of  a  corpora- 

YOL.  n.  97 
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§  51.  At  common  law,  according  to  the  weight  of  aathority,  a 
deed  was  valid  without  consideration,  whether  it  were  a  conveyance 
of  land,  or  a  contract  for  the  payment  of  money ;  as  a  bond.  A 
deed,  being  made  with  deliberation,  was  received  as  a  lien  final  to 
the  party,  whose  wiU  alone  was  regarded  as  consideration  suffi- 
cient.i  (a)  It  has  already  been  stated  (YoL  I.,  Unified  Tnut%)j 
that  the  want  of  consideration  in  a  deed  may  sometimes  raise  a 
use  or  trost  for  the  grantor.*  And  it  will  be  seen  hereafter  that 
this  circumstance  will  render  a  deed  void  as  to  his  creditors*  (See 
Fraudulent  Conveyance,  ch,  89.)  Upon  this  subject  it  has  been 
said,  at  common  law  a  feoffment  was  valid  without  conaderation ; 
or,  if  any  was  implied,  it  was  the  feudal  duty  or  service  resulting 
to  the  grantor.  Since  the  statute  quia  emptoree,  no  such  duty  is 
implied.  Hence  an  opinion  has  prevailed  that  a  consideration  has 
since  become  necessary.'  (i) 

1  Sharington   v.  Stroffer,  Flow.  SOS ;  159 ;  Brown  v.  B&nk,  ftc,  8  Banr,  167. 

Bac.  Read.  13 ;  1  Cqh.  (8.  C.)  131 ;  Lab-  See,  as  to  the  necessity  and  effect  of  dtUo- 

eree  v.  Carleton,  53  Maine,  211 ;  Tliomp-  «ry,  Fairlej  o.  Fairley,  34  liGss.  18. 

son  V.  Thompson,  9  Ind.  323 ;  Pillans  v,  *  Centra,  Jackson  v.  Qerebmd,  15l|jdi. 

Mierop,  3  Burr.  1670;  Rann  r.  Huehes,  94. 

7  T.  U.  350,  n. ;  Page  v.  Trufant,  2  Mass.  *  Green  v.  Th<Mna8, 3  Faixf.  8S1~S. 

tion  in  this  respect  depend  npon  the  terms  valne,  the  corporation   still   holds  mA 

and  object  of  its  charter.     Any  farther  property.    2  Washb.  591 ;  Bogardns  9. 

consideration  of  the  subject  wonld  lead  to  Trinity,  &c.,  4  Sandf.  Ch.  688. 
inquiries  of  much  interest  and  extent,  but       (a)  A  second  deed,  corresponding  in  all 

foreign  from  the  plan  of  the  present  work,  respects  with  a  first  one,  excepting  that  it 

In  Pennsylvania,  it  is  provided  that  liter-  contains  additional  covenants,  u  given 

aiy,  charitable,  or  reli^ons  corporations  for  the  purpose  of  supplying  sn  omission, 

may  hold  lands,  i|pth  me  restriction  that  with  the  intention  of  substitating  the  la^ 

the  proceeds  of  ^eir  real  estate  and  money  ter  for  the  former  one,  is  valid,  without  any 

lent  shall  not  exceed*  dC500  per  annum,  new  considnuration,  and  will  estop  the  ven- 

Purd.  Dig.  164-6.  dor  from  denying  the  consideration.  Park 

In  New  York,  it  is  held  that  a  grant  to  v.  Cheek,  2  Head,  Ch.  451. 
"  the  people  of  the  county  A  "  is  void.   So        (6)  It  has  been  held  in  Massachosetts 

a  grant  to  the  inhabitants  of  an  nnincor-  and  Maine,  that,  nnder  the  statutes  of 

porated  town.    Jackson  v,  Cory,  8  John,  conveyances,  a  deed  may  be  oonstraed  as 

885 ;  Hombeck  v.  Westbrook,  9,  78.  (See  a  feoffment  (see  FeoJfmaU),  v^iere  ibe  in- 

Vcid,  &C. )  tent  so  requires,  to  which,  at  common  lsw» 

In  Maine  (Bev.  St.  873),  conveyances  to  no  consideration  is  necessaiy.    BfanhaU 

counties  are  made  valid,  it  for  theur  benefit,  v.  Fisk,  6  Mass.  24;  Emery  v.  Chase,  5 

by  whatever  name  they  are  designated.  Greenl.  232;  Careen  v.  Thomas,  2  Fsiif. 

As  to  a  conveyance  to  a  town,  see  Sewall  821.    Bur  in  New  York,  in  a  case  whera 

v.  Caigill,  8  Shepl.  414.  the  deed  could  operate,  if  at  all,  only  as  a 

li  a  grant  is  inade  to  individuals  for  the  hargam  and  taie,  a  consideratioii  was  held 
nse  of  a  church,  not  incorporated  as  such,  necessary.  Jackson  v.  Florence,  16  John, 
they  stand  seised  to  the  nse,  and,  when  the  47.  In  another  case.  Chancellor  Kent  re- 
church  receives  l^gal  capaci^  to  take  and  marked,  that  the  better  opinion  is,  diat  tho 
hold  the  real  estate,  the  statute  executes  notion  of  a  consideration  first  came  fifom 
tiie  possession  to  the  use,  and  the  estate  equity,  where  it  was  required  to  create  a 
vests.    Miller  v.  Chittenden,  4  Iowa,  252.  use ;  and  hence,  when  converances  to  uses 

Where  a  corporation  is  limited  to  a  cer-  were  adopted,  oourte  of  law  neld  a  oonaid- 

tain*  amount  of  property,  which  rises  in  eratlon  neoeBoaiy  to  a  beigain  and  nik 
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§  52.  Although  a  consideration  is  in  general  unnecessary  to  the 
validity  of  a  deed  at  law^  yet  a  court  of  equity  will  not  enforce  a. 
deed  made  without  consideration.  A  voluntary  conveyance,  good 
at  law,  is  good  also  in  equity ;  but  a  voluntary  defective  convey- 
ance, inoperative  in  law,  will  not  be  aided  in  equity.  So  equity 
will  not  aid  one  party  against  another,  where  both  stand  upon  the 
same  equitable  ground.  Thus,  iii  the  case  of  two  conveyances, 
both  of  which  are  without  .consideration,  the  latter  will  not  be 
assisted  against  the  former.^  (a) 

§  53.  Considerations  are  of  two  kinds,  vi&,  eiml  or  valuable^  and 
moral  or  good.  Money  is  the  most  common  valuable  consideration ; 
but  it  may  consist  in  marriage  also,  which  is  regarded  in  law  in  the 
light  of  «  pecuniary  adyancement.  Or  in  awaming  a  Uen  on  the 
lands,  or  covenantmg  to  pay  debts,  more  especially  if  actually  paid, 
or  to  support  the  grantor  for  life.  A  good  consideration  is  com* 
monly  the  affection  which  a  man  has  for  his  children  or  relatives, 
and  his  desire  to  promote  their  interest.  Equity  considers  the  re- 
lation of  parent  and  child  as  the  foundation  of  a  moral  obligation, 
and  the  latter  as  a  creditor  of  the  foimer.  Payment  of  a  debt  is 
sometimes  classed  as  a  good  consideration.  A  conveyance  founded 
on  good  consideration  is  presumed  to  be  valid.^ 

1  Treat  of  Eq.  B.  1,  ch.  5,  sects.  3, 3 ;  Spalding  v.  Hillenbeck,  30  Barb.  293 ;  4 

Osgood  V.  Strode,  2  P.  Wms.  245 ;  Col-  Cruise,  23 ;  Tunno  v.  Trezevant,  2  Bes. 

man  v.  Sarrd,  1  Yes.  54;  Goodwin  v.  Ch.  269;    Cabome  v.  Godfrey,  3,  519; 

Goodwin,  1  Ch.  R.  173;  Stickney  o.  Bo-  Ward  v.  Webber,  1  Wash.  278;  I  John, 

ran,  2  Barr,  67 ;  Dubbs  v.  ilnlej,  2  Barr,  Ch.  329 ;  Adamson  v.  Lamb,  3  Blackf. 

397.  448 ;  Fra2er  o.  Western,  1  Barb.  Ch.  220; 

'  Fierson  v.  Armstrong,  1  Clarke,  282 ;  McWhorter  v,  Wright,  5  Geo.  555. 
Washband  o.  Washband,  37  Conn.  424 ; 

Bat  snch  requisition  is  merely  formal,  a  gain  and  sale.    Maccubbia  v.  CiomweU, 

peppercorn  wing  sufficient  to  raise  a  use.  7  Gill  &  J.  157. 

Ana  the  Chano^or  seems  to  admit  that  a  In  Connecticut,  a  qmtdaim  deed  is  a 

Jkoffmad.  requires  no  consideration.  Jack-  eonyeyanee  at  common  law,  and  good. 

Mm  V.  Alexander,  3  John.  484.  though  the  consideration  is  indefinitely  set 

In  the  same  State,  HbA  support  of  the  forth ;  as,  "  for  divers  good  causes  and  con- 
Gospel  is  sufficient  consideration  for  a  re-  siderations."  Bogers  o.  Hillhouse,  3  Conn. 
lease.    Reformed,  fte.  p.  Veeder,  4  Wend.  402. 

494.    And,  in  ejectment  to  trr  the  legal  In  Florida,  where  there  is  no  considera- 

title  to  land,  the  question  whetner  a  d€»d,  tion  of  benefit  or  advantage  to  the  grantor 

In  which  the  consideration  expressed  is  one  or  of  detriment  to  the  grantee,  the  deed  is 

dollar,  is  fraudulent  in  fisict,  cannot  be  iwdwn.  pactum.    Southern  Life,  &c.  v.  Cole, 

tried.    Sudi  nominal  consideration  is  snf-  4  Florida,  359. 

fldent  to  sustain  the  deed.    Meakings  v.  (a)  The  distinction  is  made,  that  a  con- 
Cromwell,  2  Sandf.  512.  veyance  in  law  is  wholly  good  or  wholly 

In  Maryland,  a  deed,  made  for  "  divers  bad ;  in  equity  good  only  to  the  extent  of 

good  axld  valuable  considerations,"  and  the  consideration.     Short  v.  Tinsley,  1 

alao  in  oonsideiation  of  $10,  is  a  good  bar-  Met  (Ky.)  397. 
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§  54.  Where  the  consideration  of  a  deed  is  paid  to  a  third  per- 
son, by  direction  of  the  grantor,  this  is  equivalent  to  a  payment  to 
the  grantor  himself.  And  even  a  sabsequent  assent  to  this  form 
of  payment  has  been  held  to  have  the  same  effect.  As  where  a 
wife  admits  that  the  consideration,  for  which  her  husband  con- 
tracted, shall  operate  as  a  valuable  consideration  to  herself.  So 
where  the  consideration  of  a  bargain  and  sale  is  paid  by  one  of 
the  bargainees,  this  is  sufficient  to  vest  the  estate  in  all.^ 

§  55.  A  voluntary  conveyance  is  one  wholly  without  valuable 
consideration.'    Inadequate  does  not  mean  voluntary.' 

^  56.  It  seems  to  be  the  prevailing  rule,  that,  when  one  consid* 
oration  is  expressed  in  a  deed,  any  other  consistent  with  it  may  be 
averred  and  proved.^  (a)  And  where  a  deed  expresses  a  money 
consideration,  and  a  contemporaneous  agreement  is  made,  with  such 
reference  to  the  deed  as  requires  both  instruments  to  be  construed 
together,  containing  covenants  by  the  grantee  to  render  personal 
services^  in  regard  to  the  land ;  the  law  presumes  that  the  true 
consideration  of  the  deed  was  the  money  as  well  as  the  services.^ 

^  Lith^w  r.  Kavenagh,  9  Mass.  177 ;  *  lb. 

Maccnbbin  v,  Cromwell,  7  Gill  &  J.  166-7.  *  Leifthild's,  &e,,  Law  Sep.  (Eng.)  Eq. 

>  Washband  t*.  Washband,  S7  Conn.  February,  1866,  p.  331. 

424.  ft  Vangine  v.  Taylor,  18  Aik.  65. 

(a)  The  American  authorities  are  held  or  less,  of  the  same  character.    In  Kcd- 

to  oe  more  liberal  than  the  English,  in  ad-  tucky,  if  a  mortgage  recites  that  it  is  given 

•mitting  parol  testimony,  for  some  purposes,  to  secnre  a  loan,  the  mortgagor  is  estopped. 

relating  to  the  consideration  expressed  in  Bnt  not  to  prove  itfe^o/iiiyorcoasideratioii. 

a  deed.    Adams  o.  Hudson,  S  Stockt.  535.  In  Maryland,  when  a  deed  is  rendered  in* 

See  Thompson  v.  Thompson,  9  Ind.  323.  operatiye  and  void,  by  disproving  the  cod- 

Upon  this,  as  well  as  other  points  con--  sideradon  expressed,  evidence  of  a  di^renl 

nected  with  the  general  subject,  ^e  follow-  consideration  will  not  be  received  to  snp- 

ing  are  some  of  the  leading  decisions  in  port  it    But  where  a  party  maintains  ib» 

the  difierent  States.  validity  of  a  deed,  and  seeks,  npon  the 

In  Pennsylvania,  where  a  deed  of  bar-  allegation  that  the  consideration  has  not 
gain  and  sale  states  a  money  oonsid-  been  paid,  to  enforce  its  pa^rment  bv  the 
eration,  the  additional  consideration  of  assertion  of  the  vendor's  hen,  evidenoe 
advancing  the  bargainor's  daiurhter  in  may  be  admitted,  to  prove  that  be  has  beea 
marriage  may  be  proved.  Whether  a  satisfied  for  the  imrchase  money,  by  reoeiv- 
consideration  contranr  to  the  one  ex-  ing  something  else  as  an  equivalent  Gar- 
pressed,  is  doubted.  If,  in  a  baieain  and  rett  v.  Stuart,  1  McCord,  514 ;  Norris  v. 
sale,  a  blank  be  left  for  the  consideration,  Korris,  9  Dana,  317 ;  Elysville,  &c.  v,  Okis- 
it  is  void.  But  if  such  deed  recite  a  con-  ko,  &c..  1  Md.  Ch.  392.  See  p.  421.  hk 
sideration,  the  jury  cannot  find  that  there  Vermont,  parol  evidence  is  adnussible  that 
was  none.  Hayden  v.  Mentser,  10  S.  &  the  sum  expressed  in  a  deed  to  be  the  con- 
B.  629 ;  Moore  v.  Lessee,  &c.,  4  Binn.  4 ;  sideration,  and  which  was  received  by  the 
Wilt  V.  Franklin,  1 ,  502.  grantor,  was  in  fact  received  by  him  as  the 

In  South  Carolina,  it  is  said,  a  party  consideration,  and  also  as  payment  of  a 

cannot  at  law  ofier  parol  proof  of  a  aiffer'  debt    Harwood  v.  Estate,  &c.,  22  Venn. 

erU  consideration  from  that  whidi  is  ex-  507. 

pressed;  but  he  may,  it  seems,  of  a  greater  In  that  State,  it  seems  to  be  held,  that  a 
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So  where  a  deed  from  &ther  to  son  purports  to  be  for  a  pecnniarj 
consideration,  it  may  be  still  set  up  as  an  advancement,  because 

deed  of  bargain  and  sale  is  invalid,  if  made  to  be  well  settled  as  a  general  rule,  that, 
witliont  consideration.  But  it  was  also  where  a  pecuniary  consideration  is  ex- 
held,  tiliat  where  snch  deed  contained  the  pressed,  a  court  of  law  permits  no  aver- 
danse,  "  for  and  in  consideration  of  ment  to  the  contrary.  It  nas  been  held,  in 
dollars,  current  money/'  &c.,  parol  evi-  some  cases,  that,  if  a  particular  considera- 
dence  was  admissible  to  prore,  as  the  con-  tion  is  expressed,  no  other  can  be  averred, 
aideration,  the  payment  of  money  by  the  In  other  cases,  it  has  been  held  that  any 
grantee  on  account  of  the  grantor.  The  consideration  consistent  with  the  one  ex- 
court  remarked,  that  this  clause  might  be  pressed  may  be  averred.  These  author- 
read,  "in  consideration  of  dottanP  6c,  ities  may  be  probably  all  reconciled,  by  ad- 
which  would  mean  two  or  more  dollars,  verting  to  the  different  purposes  for  which 
and  express  consideration  enough ;  or,  "in  an  attempt  has  been  made  to  show  o&er 
ocmsideration  of  hUmk  dollars,"  which  considerations  than  those  expressed,  and 
would  mean  no  doUan.  Wood  v.  Beach,  7  to  the  different  kinds  of  considerations 
TernL52S.  (SeeBracketto.  Wait,6,411.)  which  have  been  expressed.   It  is  perfectly 

So  where  the  only  clause  of  a  deed,  re-  well  settled,  that  a  consideration  expressed 

lating  to  the  consideration,  was, "  for  good  in  a  deed  cannot  be  disproved,  in  order  to 

consideration,  me  thereunto  moving ; "  it  defeat  the  conveyance,  exoept  for  fraud ;  * 

was  held,  Uiat  the  jury  might  infer  fh>m  as  in  case  of  a  deed  of  bargain  and  sale, 

circnmstanoes  a  1ml  consideration.    Ste-  to  which   a   pecuniary  consideration   is 

Tens  V.  Stevens,  8  Verm.  448.  necessary.    But,  for  other  ^rposes,  the 

In  Arkansas,  a  plea,  averring  the  con-  acknowledgment  of  the  receipt  of  money 
aideration  of  a  deed  to  be  other  than  that  in  a  deed  may  be  contradicted.  Thus, 
expressed,  but  not  to  be  in  writing,  is  bad.  where  two  trustees,  joining  in  a  convey- 
Bird  V,  Smith,  3  Eng.  368.  m  North  ance,  acknowledge  the  receipt  of  the  con- 
Carolina,  where  a  deed  is  attacked  on  the  sideration,  one  may  show  that  no  part  of 
pfround  of  fraud,  it  is  competent  to  show,  it  came  to  his  hands.  So  in  any  case, 
in  addition  to  the  consideration  expressed,  _.i«. 
the  motives  of  the  grantor  in  making  it ;  *  In  such  case,  the  consideration  dau^e 
such  as  the  rdatioiuhip  of  the  parties,  or  is  held  the  slightest  kind  cipriaidfaBie  evi- 
the  great  afl^tion  of  the  grantor  for  the  dence.  Clapp  9.  Ttrrell,  90  Pick.  847. 
grantee.  Potter  v.  Everitt,  7  Ired.  £q.  In  New  Hampshire,  it  is  held  to  be  no 
152.  evidence;  but,  as  against  creditors  who 

In  Maryland,  a  deed  of  trust  by  a  hus-  levy  upon  the  land,  the  deed  is  presumed 

band,  for  the  benefit  of  his  wife  and  chil-  to  be  voluntary  and  fraudulent  till  some 

dren,  stated,  as  the  consideration,  that  he  other  proof  of  consideration  is  offered. 

agreed  with  her  to  make  the  oonvevanoe,  Kimball  v.  Fenner,  12  N.  H.  248. 

in  consideration  of  her  uniting  with  him  In  Maryland,  the  receipt  in  a  deed,  ao- 

in  assigning  her  mortffage  in  part  pa3rment  knowledgmg  iMi3rment  or  the  considera- 

oflana  purchased  by  him.    Held,  the  deed  tion,  is  only  primdfaa'e  proof,  and  may  be 

itself  was  primd  fade  proof  of  the  truth  contradicted  or  explained  by  parol  evi- 

of  this  consideration,  even  as  against  his  denoe.   Elysville,  &c.  v,  Okisko, !«.,  1  Md. 

creditors.  Stockett  o.  Hollidav,  9  Md.  480.  Ch.  Deds.  392. 

But  the  acknowledgment  ana  receipt  in  a  On  appeal,  by  the  overseers  of  B.  against 

deed  for  the  purchiue-money  is  only  primd  the  overseers  of  N.  finom  an  order  of  re> 

fhuUe  evidence  of  payment,  and  may  be  moval  of  a  pauper,  to  the  sessions,  it  was 

rebutted  by  parol  proof,  showing  the  ina-  proved,  that  the  pauper  had  purchased  a 

bility  of  the  grantee  to  pay  it,  and  his  ad-  tot  of  land  in  B.,  alleged  to  m  the  place 

missions  that  he  had  not  paid  it.    Carr  v.  of  his  last  legal  settlement,  for  $250,  the 

Hobbs,  11  Md.  285.    See  p.  420.  consideration  expressed  in  the  deed;  and 

In  Maine,  even  a  secret  trust,  executed  that  he  mortgaged  it  back  to  the  grantor 
by  an  actual  conv^ance  to  the  oesfut  que  for  S200.  It  was  held,  that  the  overseers 
fmsT,  and  which  formed  a  part  of  the  of  N.  might  show,  by  parol,  that  the  con- 
consideration  of  that  conveyance,  may  be  sideration  had  not  been  paid  by  the  pauper 
shown  by  parol  evidence,  for  the  purpose  for  the  land. 

of  supportmg  the  conv^ance.    Brown  v.  Though  parties  and  privies  are  estopped 

Lnnt,  37  Maine,  423.  from  contzadicting  a  written  instrument 

In  New  Hampshire,  Richardson,  Ch.  J.,  by  parol  proof,  the  rule  does  not  apply  to 
treats  die  snbjeet  of  the  consideration  of  strangers,  who  have  an  interest  in  know- 
deeds  as  one  upon  whii^  there  is  a  conflict  ing  the  real  truth  of  the  case.  Berlin  9. 
of  antfaoritiei*    He  remarks,  that  it  seems  Norwich,  10  John.  229, 280. 
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the  estate  may  have  exceeded  in  valae  the  sam  expressed.  More 
especially,  where  the  consideration  of  love,  ftc,  is  expressed,  though 
a  very  small  pecaniary  consideration  is  also  added.  So,  where  the 
consideration  expressed  is  **  natural  love  and  affection,"  it  may  be 
proved,  for  the  purpose  of  upholding  the  deed  against  creditors  of 
the  fisither,  that  the  son  gave  him  a  bond  to  support  his  wife  and 
children.  So  the  consideration  of  natural  affection  may  be  averred, 
besides  the  valuable  consideration  expressed,  to  give  effect  to  a  con* 
veyance  in  futuro^  as  a  covenant  to  stand  seised ;  though  the  con- 
sanguinity of  the  parties  is  not  mentioned  in  the  deed.  And,  a 
fortiori^  when  a  deed  purports  on  its  face  to  be  made  not  only  in 
consideration  of  natural  love  and  affection,  but  also  ^^for  divers 
other  good  considerations  "  which  are  not  specified ;  (a)  parol  evi- 
dence is  admissible  to  show  what  the  other  considerations  were. 
It  is  said,  a  man  is  estopped  by  his  deed  to  deny  that  he  granted, 
or  that  he  had  good  title  to  the  estate  conveyed;  but  he  is  not 

where  a  deed  acknowledges  receipt  of  the  disseiited.    Belder  r.  S^mour,  8  Conn, 

oonnderationy  it  may  be  shown  that  it  was  804. 

not  paid ;  *  and  an  action  brought  to  re-  In  the  case  of  Powell  v.  Monaon,  &c, 

cover  it.    Upon  the  same  ground,  in  an  Jndge  8tor^  remarks  npon  the  conflict  of 

action  for  breach  of  the  covenant  of  seisin,  anthorities  m  relation  to  the  eonsideiation 

a  difierent  consideration  may  be  shown  of  a  deed.    He  dtes  the  opinion  of  Lord 

from  that  which  is  expressed,  for  the  par-  Hardwicke  (8  Mas.  858-9  ;  1  Yes.  190), 

S)se  of  settling  the  amount  of  damages,  that,  where  a  consideration  is  named,  na 

orse  V.  Shattnck,  4  N.  H.  229 ;  Ham-  other  can  be  proved,  unless  the  danse  is 

mondv.  Woodman,  I  Adams,  178;  Pritcb-  added,  "and  for  other  conaideraiiona.'' 

ard  V.  Brown,  4  N.  H.  897 ;  Fisher  v.  Other  authorities,  and  among  them  that 

Smith,  Moore,  569 ;  Shep.  Touch.  228 ;  of  the  Court  in  New  York,  are  to  tibe  same 

Clarkson  v.  Hanwaj,  2  P.  Wms.  203;  efibct     2  P.  Wms.  203;   Shep.  Touch. 

Schemerhom p.Vanderii^den, iJohn.  189;  222,  510;  4  Cow.  427.     But  there  are 

Howes  V,  Barker,  8,  506,  Maiglej  v.  Ha-  many  contrary  decisions^  including  thoae 

ner,  7, 841 ;  Kip  v,  Deniston,  4, 23 ;  Shep-  of  liord  Kenyon,  and  Lord  Chief  Justice 

hardv.Litde,  14,210;  Preston  v.  Merceau,  Willes;   and  perhaps  the  prepondsranoe 

2  W.  Bl.  1249;  Cromwdl's  case,  2  Co.  76 ;  of  authority  is  in  fevor  of  the  latter.    3 

Ifildmay's case,  1,  175;  WUt  v.  Franklin,  T.  R.  474,  2  Dyer,  146;  7  Co.  40,  4,8; 

1  Binn.  502 ;  Bnflum  v.  Green,  5  N.  H.  Willes,  673.    But  however  this  may  be, 

82;  Beachv.Packard,  10  Verm.  96;  Grout  Judge  Stoiy  holds,  that  the  parties  are 

V.  Townsend,  2  Hill,  554 ;  Clapp  v.  TirreU,  estopped  to  dauf  the  consideration  stated, 

90  Pidk.  247 ;  Tagsard  v.  Stanbeiy,  2  MdL  and  cannot  therefore  aver  another  one  as 

648 ;  Bufbank  v.  Gould,  8  ShepL  118.  the  mtU  consideration. 

This  last  point  has  also  been  settled  the  (a)  It  is  held  in  New  York  that,  where 

same  way  in  Connecticut.    It  was  said,  there  is  a  consideration  ezpreesed  in  a 

the  only  operation  of  the  consideration  deed,  without  saying  "and  also  for  other 

danse  is,  to  prevent  a  resulting  trust  in  the  considerations."  proof  of  any  other  is  not 

fffantor,  and  esto^  him  to  deny  the  deed  admissiUe.    If  ttie  considcsatioii  is  not 

for  the  uses  mentioned.    Hosmer,  Ch.  J.,  truly  stated,  the  party  must  seek  his  r^ 

lief  in  chancery.    Mar^ey  v.  Haner,  7 


*  Or  that  it  was  left  with  the  mntee,  to  John.  341 .  The  consideration  danse 

be  paid  to  a  third  person.    8  SnepL  118 ;  ly  estops  the  grantee  from  denying  a  con* 

ace  Thayer  v.  Yiles,  28  Verm.  494 ;  Bar-  dderataon.    In  other  respecta,  il  is  open 

num  o>  Childs,  1  Sandi  581 ;  Moigan  v.  to  parol  evidence.    Stackpole  v.  Bobboa^ 

Bittembei:ger,  8  QQl,  850.  47  Barb.  M2. 
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botind  by  the  consideration  expressed,  because  that  is  known  to  be 
arbitrary,  and  is  frequently  different  from  the  real  consideration.^ 
But  the  averment  of  a  consideration  which  does  not  appear  by  the 
deed  is  said  to  be  allowable  only  where  a  use  is  declared,  not  where 
the  use  itself  depends  upon  proof  of  the  consideration.^ 

§  67.  It  is  usually  held  that  a  deed  imports  a  eonrideration^  and 
cannot  be  avoided  merely  because  it  mentions  none,  (a) 

§  67  a.  A  deed  must  be  tpritten  or  printed  upon  paper  or  parch- 
ment.   It  may  be  in  any  language  or  character.' 

§  58.  It  is  the  general  rule,  that  a  deed  must  be  wholly  written 
before  sealing  and  deUvery.  If  a  paper  be  sealed  and  deUvered, 
with  directions  to  fill  it  up  with  an  agreement,  which  is  done,  this 
is  no  deed.  Whether  blanks  may  be  filled  up  after  execution  seems 
to  be  an  uncertain  point.  In  one  case  it  was  held  that  a  deed  of 
revocation,  making  a  new  settlement,  was  valid,  notwithstanding 
this  circumstance.  But  it  has  been  held,  that  the  purchaser  of  an 
estate  is  not  bound  to  accept  a  deed  in  which  a  blank  is  left  for  the 
consideration,  although  the  grantor  has  authorized  his  agent  to  fill 
it  np.^    (See  i^o,  Alteration  of  Deede.") 

^  59.  In  England,  all  deeds  are  required  to  be  ntarnped^  But 
the  law  prescribes  this  formality  only  as  a  requisite  for  using  the 
deed  in  any  legal  proceeding,  and  not  as  necessary  to  its  actual  va- 
lidity. Hence  it  is  held  sufficient,  if  it  be  stamped  after  the  exe- 
cution.^ 

1  JohBKm  V,   Boyles,   86  Ala.   676  ;  6  Port  49S;  Brown  v.  Lnnt,  47  Maine, 

Batch  V.  Stniffht,  8  Conn.  81 ;  Qnaile*  4S8. 

o.  Qnarlei,  4  lius.  682 ;  BiildBunr't  case,       *  Storer  v.  Batson,  8  Mass.  448. 
1  Co.  176:  Bex  v.  Inhabitants,  Ac,  3  T.       »  Co.  Lit  8S9  a ;  8 Black.  Com.  897. 
B.474;  Wallifl  V.  WalliB,  4  Siass.  186-7 ;       «  Tonch.64;  Ayret  v. Harnesa,  1  Ohio, 

Wilkinson  v.  Scott,  17  ICaM.  249;  Galev.  868;  Paget  v.  Paget,  2  Cha.  &.  187; 

Cobnrn,  18  Pick.  397 ;  Gak  v.  William-  Moore  v,  Bickham,  4  Binn.  1. 
son,  8  Meea.  &  W.  405;  Mead  v.  Steger,       *  4  Cmiae,  24.    See  U.  8.  Sts. 

(a)  More  eapedallT  a  consideration  ex-  ibr  a  lotteir  conaideratioa.    Boynton  v. 

nresaed  provea  itselr.     Webster  v.  Van  Bees,  8  Pick.  332 ;  Jack  v.  Donffhertj,  3 

Steenbeiiifa,  46  Barb.  211.    As  alio  the  Watts,  161 ;  Den  v.  Osden,  4  Waah.  C. 

partT  bj  whom  it  was  paid,  nntildisnroTed  139;  Briggs  v.  FrencS,  2  Snmn.  251. 

Vy  dear  and  satisfactoiy  evidence,  uaogh  WlM  no  eonadention  ia  expressed,  any 

9.  Henderson,  2  Head,  628.  lawfid  one  mar  be  averrsd,  attd  the  aver- 

The  want  of  consideration  mnst  be  ment  snbmitted  to  a  juy-     Steams  v. 

proved.    So,  where  one  deed  is  made  the  Barx^  1  Pick.  449 ;  Bowen  v.  Bell^  80 

day  after  another,  the  first  expressly  upon  John.  888.    And,  on  the  otheMiand,  that 

A  lottery  consideration,  and  the  last  upon  ndtal  in  a  deed  of  payment  of  the  oon- 

•  nominal  pecuniary  consideration,  no  pr»-  aiteation  makes  it  vahd»  whetfasr  paid  or 

fomptloa  can  ansa  that  the  last  was  abo  bo^  Wtena  v.  PiBebki^  81  Baih.  871. 
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§  60.  A  deed  contains  certain  formal  parts,  which  properly  enter 
into  its  composition,  in  order  to  constitute  a  perfect  instroment, 
although  not  absolutely  necessary  to  its  validity.  The  canitru^Aion 
of  these  several  parts  will  be  considered  hereafter.  A  few  re- 
marks only  will  be  made  in  this  connection,  in  relation  to  their 
general  nature  and  object. 

§  61.  The  premiies  of  a  deed  consist  of  the  introductory  part, 
including  the  date  (which,  however,  is  sometimes  put  at  the  end), 
the  namee  and  deecr^tione  of  partiee^  the  recital^  eontideratum  and 
receipt  thereof,  the  fframt^  deecripHon^  and  eocc^iony  if  any.^ 

§  62.  The  habendum  declares  the  estate  or  interest  granted, 
which  may  also  be  done  in  the  premises.  The  description  need 
not  be  repeated  in  the  habendwm. 

§  68.  The  tenendvMy  accompanying  the  habendum^  expresses  the 
tenure  of  the  estate,  but  is  a  merely  formal  clause. 

§  64*  The  reddefndum  is  a  reservation  to  the  grantor  of  siwie 
new  thing  from  the  land,  such  as  rent' 

(  65.  Then  follow  the  canditioney  if  any ;  the  warranty^  and 
covenants,  the  nature  and  effect  of  which  will  be  explained  here- 
after; and  finally,  the  conchuianj  mentioning  the  execution  and 
the  dale,  either  expressly,  or  by  reference  to  the  beginning,  (a) 

(  66.  A  deed  must  be  read^  if  any  party  so  require ;  by  himself, 
if  able  to  read,  if  not,  by  some  one  in  his  presence.  If  misread, 
it  is  so  far  void,  unless  this  is  done  by  collusion,  for  the  purpose  of 
avoiding  it.     But  a  grantor  is  presumed  to  know  the  contents  of 

the  deed.' 

§  67.  Signing  and  sealing  is  the  9^xt  requisite  to  a  d[eed.  ((^ 
The  practice  of  sealing  arose  in  England  at  the  Norman  conquest. 
Every  individual  had  his  own  private  waxen  seal.     Till  the  reign 

1  Ck).  Lit  6  a.    See  25  N.  T.  252.  90;  Skin.  159 ;  Bennet  v.  Vade,  2  Atk. 

«  Co.  Lit.  47  a.  327  ;  Rex  v.  Longnor,  1  Ner.  &  M.  576  ; 

•  Maiuer's  case,  2  Rep.  3 ;  Thorongli-  Kimball  v.  Eaton,  8  N.  H.  391. 
good's  case,  lb.  9 ;  Shulter's  case,  12  lUp. 

(a)  A  date  is  not  absolntelf  necessaiy.  Whisson,  4  Mann.  &  G.  801.  But  see 
Swan  V.  Hodges,  3  Head,  251.  Hntchins  v.  Byrnes,  9  Gray,  367. 

(b)  To  an  action  of  corena&t  npon  an  On  die  other  hand,  an  instrument  with 
indenture  of  lease,  by  the  lessor  agamst  an  the  clause,  "witness  my  hand,"  signed, 
assignee  of  the  lessee,  it  is  a  bad  plea  that  with  a  seal  affixed,  is  evidence  from  which 
the  mdentore  is  not  signed  by  the  plaintiff  the  jnir  may  Mesnme  sealing  and  delnr- 
or  his  agent    The  s^ing  is  enonffh,  and  ery.    Miller  v.  Binder,  28  Penn.  489. 

the  defendant  is  estopj^.    ATuine.  v.   . 
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of  Charles  II.,  signing  was  not  requisite ;  but  there  could  be  no 
deed  without  a  seal.  And  the  term  deed  is  now  held  to  imply  a 
seal.  It  is  sufficient,  however,  if  a  party  either  previously  author- 
ize another  to  seal  for  him,  or  subsequently  adopt  such  seal  as  his 
own,  by  delivery  of  the  deed.  One  piece  of  wax  may  serve  for 
several  seals,  if  distinct  impressions  be  made  upon  it  by  the  respect- 
ive parties,  and  this  circumstance  recited  in  the  conclusion.^ 

§  68.  Two  or  more  several  signers  of  a  deed  may  adopt  one  seaL 
And  such  adoption  may  be  inferred  from  the  facts,  that  the  deed, 
&c.,  contains  the  allegation  *'  sealed  with  our  seals,"  and  that  one 
of  the  makers  signs  and  delivers  it  as  his  deed,  without  a  new  seal, 
after  a  signing  and  sealing  by  the  others.^ 

§  69.  But  the  same  contract  may  be  the  specialty  of  one  par^ 
and  the  parol  agreement  of  another.^  Though  when  an  instrument 
between  two  parties  concludes,  ^^  given  under  our  hands  and  seals," 
and  the  name  of  the  first  signer  alone  has  a  seal  after  it,  the  other 
signing  immediately  below ;  it  is  held  a  sealed  instrument,  upon 
inrhich  assumpsit  does  not  lie.^ 

§  70.  A  quitclaim  deed  from  two  grantors,  signed  and  sealed  by 
each  of  them,  and  signed  by  their  wives,  with  one  seal  against  both 
signatures,  and  concluding,  aft»r  the  clause  of  release  of  dower, 
*^  in  witness  whereof,  we,  the  grantors,  have  hereunto  set  our  haiids 
and  seals,"  is  sufficient  to  bar  the  dower .^  So,  where  there  are  sev- 
eral signers  and  only  one  seal  or  scroll ;  whether  all  intended  to 
adopt  it  is  a  question  for  the  jury*  But  an  instrument  signed  by 
two,  with  one  seal,  is  primd  fade  sealed,  and  the  party  contest- 
ing that  it  is  so  should  aver,  by  plea,  that  it  is  not  a  sealed  instru- 
ment.^ 

§  71.  And  the  above  rule  (s.  68)  applies,  where  the  seal  is  claimed 
to  be  the  joint  seal  of  the  plaintiff  and  defendant  in  the  suit.^ 

1  4  Cinifle,  25-6 ;  ColTin  v.  Warford,  Dayis  v.  Burton,  3  Beam.  44 ;  Townsend 

SO  Md.  896 ;  Mackaj  o.  Bloodgood,  9  John.  v.  Hubbard,  4  HOI,  351 ;  Bank,  &c.  o.  Bngw 

SS5 ;  Hatch  v.  Crawford,  2  Porter,  54 ;  bee,  19  Kaine,  27.    See  Van  AlBtyne  r. 

Bradfidd  r.  McCormiek,  3  Blackf.  162 ;  Van  Slyck,  10  Barb.  383. 


Andey  r.  Nolan,  6  For.  379 ;  Van  Blari- 
com  V.  Teo,  2  Blackf.  323  and  n. ;  Taylor 
V.  Morton,  5  Dana,  365 ;  Mapes  v.  if  ew- 
man,  2  Bke,  469 ;  Sleigenberger  v.  Carr, 
3  Mann.  &  0. 191 ;  Underwora  v.  Camp- 
Mi,  14  N.  H.  898.  52. 
*  Peqnawkett  v.  Mathes,  7  K.  H.  280; 


Stabler  o.  Cowman,  7  Gill  &  J.  284. 
4  Cruise,  25-6. 

Taaker  v,  Barilett,  6  Cuah.  359. 
Lamb^en  v.  Sbaip,  9  Humph.  224. 
XJniYersitf,  &c  v.  Qoalyn,  21  YcriDk 
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§  71  a.  A  seal  is  an  impression  upon  wax,  a  wafer,  or  some  other 
tenaciow  substance*  (ci) 

(a)  See  Amn.  Law  Rcr.,  July,  1867,  p.  in  the  body  of  the  instrnment,  will  be  bidd 

638 ;  Tasker  v.  Bardett,  5  Cash.  359.    In  to  be  a  deed,  where  the  instmment  has 

New  York,  an  impression  on  the  paper  is  been  acknowledged  in  eonrtbjthe  grantor 

not  a  seal,  except  in  case  of  public  offi-  as  his  deed,  for  the  purpose  of  hvnng^  it 

-   cers  and  courts.   2  Rev.  St.  404 ;  Fanners,  recorded.    Ashwell  v.  Ajres,  4  Gratt  288. 

&c.  V.  Haight,  3  Hill,  493.    See  Stanton  In  Alabama,  all  instruments  importuig 

V.  Camp,  4  Barb.  274.    So  in  Vermont,  on  their  face  to  be  sealed  instmmeHts,eTeD 

Maine,  and  New  Hampshire,  tiiis  excep-  though  without  a  scrawl,  are  now  regarded 

tion  has  beoi  recognizea  by  statute.  Verm,  as  specialties  or  deed&    Clay's  Dig.  1&8. 

Bey.  St.  53 ;  N.  H.  Bev.  St.  44;  Me.  lb.  Under  the  statutes  of  Florida,  a  scrawl, 

45.  with  the  word  seal  written  in  it,  affixed  to 

A  certificate  of  the  acknowledgment  of  a  name,  is  eiiectual  as  a  seaL    Comerford 

a  deed,  before  the  derk  of  a  court,  is  suffi-  v,  Cobb,  2  Florida,  418.) 

dently  authenticated  by  an  impression  of  In  Ohio,  a  scrawl  or  other  seal  at  die 

^    the  seal  of  the  court  upon  the  paper,  with-  end  of  a  signature  is  prima  Jade  a  seal, 

out  any  wax,  wafiBEr,  or  other  tenacious  sub-  though   not   mentioned  in    the  tHUshtm 

stance.    Pillow  v.  Roberts,  13  How.  U.  S.  clause.    In  that  State  a  statnte  prorides, 

472.  that,  wherever  a  seal  is  reqniroa  by  law. 

The  impression  of  a  distinctive  corpora-  and  the  seal  is  not  tpecificy  either  wax, 

tion  seal  on  an  instrument  calling  for  the  wafer,  or  ink,  otherwise  called  a  sotuef, 

seal  of  the  corporation,  although  without  shall  be  sufficient    Michener  r.  Kenney, 

wax,  wafer,  or  other  like  substance,  was  Wright,  459 ;  lb.  214 ;  Ohio   St  1S3I, 

held  to  be  a  seal.    Corrigan  v,  Trenton,  349. 

&c.,  1  Halst  Ch.  52.  But  in  IGssouri  it  is  held  that  the  in- 

The  definition  of  a  seal  in  the  text  is  stmment  must  show  an  intention  to  make 

^  that  of  the  common  law ;  but,  in   the  a  specialty.    So  in  Vii^^nia,  Texas,  and 

United  States,  either  this  definition  must  Alabama.     (Otherwise  m  Mainland.  ^  8 

be  considered  as  extensively  changed,  or  Gill  &  J.  246.)     Thus  a  writmg  which 

the  requisite  itself  done  away.    'Hius,  in  concludes,  "  as  witness  his  hand," Is  not  a 

Pennsylvania,  a  written  or  ink  Bad  is  ^ood ;  deed,  though  a  scroll,  purporting  to  be  a 

but  not  a  horizontal  sUt  with  a  nbbon  seal,  is  annexed.    In  New  Jersey,  1}ie  rule 

drawn  through  it,  opposite  the  name  of  is  limited  to  pecuniarv  obligations.    In 

the  party,  though  it  was  intended  to  cover  Blinois,  it  is  hAd  that  the  party  mai 

it'wilh  wax.    So  in  Ohio,  Missouri,  Vir-  against  a  scroll  previously  printed,  j 

ginia  (by  usage,  prior  to  the  statute).  Ma-  ton  v.  Beynolds,  3  Misso.  79 ;  Cartmi] 

gland,  Alabama,  New  Jersey,  Delaware,  Hopkins,  2,  20 ;  Lee  v.  Adkins,  1  liisor, 
[diana,  Illinois,  Tennessee,  Michigan  (ex-  187;  Overseers,  ftc.  v.  Overseers,  &e.,  1 
oept  where  official  seals  are  required).  Ken-  Halst  169 ;  Austin  v.  Whiilock,  1  "UxnaL 
tncky  (even  in  the  case  of  corporations),  487  ;  Anderson  v.  BuUock,  4  Munf.  442 ; 
Wisconsin,  Califbmia,  and,  according  to  Ankeny  v.  McMahon,  3  Scam.  13 ;  Flan- 
Chancellor  Kent,  the  Southern  and  West-  ming  v.  Powell,  2  Tex.  225. 
em  States,  New  Jersey  inclusive,  a  scroad  In  Connecticut,  a  statnte  gives  validity 
or  Jlowi$hf  or  other  substitute,  is  allowed  to  all  past  unsealed  conve^ranoes.  A  later 
instead  of  a  seal.  Warren  v.  Lynch,  5  act  makes  the  same  provirions  as  to  con- 
Jdm.  239 ;  Duncan  v.  Duncan,  1  Watts,  reyances  made  out  of  the  State,  with  a 
327 ;  McDill  v.  McDOl,  1  Dall.  63 ;  Long  saving  of  all  suits  then  pendmg.  Con.  St 
o.  Bamsay,  1  Ser.  &  B.  72  ,*  4  Kent>  452 ;  1836-7,  73 ;  lb.  1845. 36. 
Walk.  354 ;  Misso.  St  118 ;  Jones  v.  Log^  It  is  held  hi  New  Hampshire,  that,  if  a 
vrood,  1  Wash.  42 ;  Trasher  v.  Everhart,  suit  is  brought  in  a  State  where  the  above 
8  Gill  &  J.  234,  246 ;  2  Blac  322 ;  U.  S.  substitute  for  a  seal  is  not  allowed,  upon 
o.  Stephenson,  1  McL.  462  ;  Sneed  v.  an  instrument  made  in  one  of  the  States 
Ward,  5  Dana,  188.  See  Mason  o.  Brock,  whei«  it  is  allowed,  the  form  must  be  afl> 
12  Blin.  278 ;  Williams  v.  Starr,  5  Wis.  sumpsit,  and  not  covenant  So  if  it  to 
534 ;  Connolly  o.  Goodwin,  5  Cal.  220 ;  made  pavable  in  a  State  idieie  such  form 
Eastings  v.  Vaughn,  lb.  315.  is  not  allowed.    (In  this  Stale  a  distinct 

(As  to  the  policy  of  this  change  in  the  impression  of  the  seal  upon  paper  is  soffl* 

law,  see  Meredith  v.  Hinsdale,  2  Caines,  dent^  without  wax  or  wafer.    CartBr  «w 

S62 ;  4  Kent,  452, 453.  Buriey,  9  N.  H.  558.)    But  in  New  York 

An  instrument  purporting  to  convey  it  has  been  held  tiiat  debt  Ues  upon  an  ia- 

limd,  with  a  scroll  attacned  to  the  grantors  stmment  thus  executed  in  Pennsjlvaaiiw 

mme,  though  flie  flCroil  is  not  recogniaed  Micredith  v.  HipsdaK  S  CainetB  8<S  j 
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§  72.  A  eommMi  seal  is  one  of  the  incidents  of  a  corporation,  by 
which  its  proceedings  are  authenticated  and  proved  to  be  corporate 
acts.  Bnt,  if  such  seal  is  af&xed  by  one  pretending  to  be  an 
officer,  bat  having  no  authority  to  do  it,  it  is  not  the  corporate 
seal.^  (a)  Althoogh  a  corporation,  according  to  the  modem  doc- 
trine, may  do  most  acts  by  vote^  they  can  convey  land  only  by  a 
sealed  instmment' 

§  78.  It  is  sometimes  held,  that  the  seal  of  a  corporation  must 
be  proved,  to  render  its  deed  effectual;  not  necessarily  by  one 
"who  saw  it  affixed,  but  by  one  who  knows  its  motto,  device,  &a 
But,  it  is  said,  the  seal  of  a  corporation  upon  a  deed  is  primd  fade 
evidence  that  it  was  affixed  by  authority ;  especially  if  affixed  by 
the  officer  having  custody  of  the  seal.^ 

§  74.  As  has  been  stated  (sect.  67),  signing  and  sealing  are 
usually  coupled  together  as  constituting  an  essential  incident  to  a 
deed.  The  English  statute  of  frauds  (29  Cha.  II.  ch.  3)  requires 
all  conveyances  to  be  made  by  some  writing  signed  by  the  party. 
Similar  acts  have  been  passed  in  all  the  States  of  the  Union. 
Signing  has  now  become  the  material  part  of  the  execution  of  a 
deed.*  (6) 

§  75.  Ddivery  is  another  circumstance  essential  to  the  validity 
of  a  deed ;  which  takes  efl^t  irom  its  delivery,  not  from  its  date,  (c) 
And  this  ceremony  may  supply  the  place  of  the  formal  execution 
required  by  law.     Thus,  if  another  person  seal  the  deed ;  by  deliv- 

^  Leasee,  Ac  v,  Banr,  1  Ohio,  894.  '  Learare  v.  HiUegas,  7  S.  &  B.  818 ; 

*  London,  Ac  v.  Bailey,  4  Bing.  288.       Lovett  v.  Steam,  &&,  6  Paige,  64. 

«  McDiU  V.  McD91, 1  DiOl.  64. 

Donjriaaa  v.  Oldham,  6  N.  H.  150.    (Bat  dent,  or  prasidhig  member  and  tmatee, 

see  Warren  v.  Lyndb,  5  John.  S45.)  and  two  members  or  trustees  thereof,  and 

In  Texas,  the  law  of  1840  enacts,  that  have  two  vritnesses.  1  N.  C.  Bev.  St.  118. 
every  instrument  to  which  the  maker  af-  In  Eentackj,  a  corporation,  as  weU  as  an 
fixes  a  scroll,  by  war  of  seal,  shall  be  of  indlTidnal,  may  nse  a  scroll  instead  of  • 
the  same  ibree  and  ooligation  as  if  it  were  seal.  Beynolds  v,  Glasgow,  6  Dana,  88^ 
actaally  sealed,  proyidM  the  maker  shall  (6)  The  mere  signing  of  a  deed  bj  one 
in  the  mstrament  recognise  snch  scroll  as  not  named  in  the  Dodyof  the  deed  is  in- 
haying  been  affixed  by  way  of  a  seal,  sofflcient.  Peabody  v.newett,  69  Mainej 
Held,  that  this  proyiiion  is  a  restraining  88. 

danae,  and  ttiiM  be  confined  to  conyey-  (c)  More  especially  a  volnntary  deed 

ance  of  estates  of  inheritance,  freehold,  or  neyer  parted  with,  and  tl»B  nvrpose  of 

fat  more  than  fiye  years  in  lands  and  tene-  which  nas  never  bean  completea,  is  19- 

ments.    English  v.  Helms,  4  Tex.  S28.  garded  in  eqnity  as  an  imperfect  instroa 

[a)  In  North  Carolina,  it  is  provided  ment    Cecil  v.  Bntcheri  2  Jac  &  W.  578* 

that  the  deed  of  a  corporation  shall  be  See  Utterbach  v.  Binns,  1  MeU  S48 ; 

isaled  with  in  sea),  sii^  I17  the  presi-  BanuDfiU  v.  HanuMll,  19  Ohio^  17« 
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ering  it  as  his  deed,  the  grantor  adopts  the  seal  as  his  own,  and 
gives  effect  to  the  grant  as  a  valid  conveyance.  It  lias  been  su^ 
gested  that  the  signing  of  a  deed  bj  a  third  person  may  be  adopted 
in  the  same  way.  Bnt  this  seems  repugnant  to  the  statute  of 
frauds,  which  expressly  requires  signinff  as  the  legal  evidence  of  a 
grantor's  intention  to  pass  his  estate.  The  universal  practice  is,  f<nr 
the  grantor  to  sign  the  deed,  and  acknowledge  the  seal  as  his.^ 
More  especially,  delivery  of  a  deed  is  said  to  dispense  with  delivery 
of  the  property.* 

§  76.  The  deed  of  a  corporation  need  not  be  delivered.  The 
affixing  of  the  corporate  seal  is  of  itself  sufficient  to  render  the  deed 
an  effectual  conveyance.  Such  sealing  makes  the  contract  of  a 
corporation  a  specialty.  And  delivery  to  the  agent  of  a  corporatioD 
is  a  delivery  to  the  corporation  itself.' 

§  77.  If  a  dean  and  chapter  seal  a  deed,  it  is  their  deed  imme- 
diately ;  but  if  they,  at  the  same  time,  give  a  power  of  attorney  to 
deliver,  it  is  not  their  deed  till  delivery.^ 

§  78.  Few  questions  have  been  more  prolific  of  dispute,  than  the 
one  as  to  what  constitutes  delivery  of  a  deed.  The  distinctions 
found  in  the  numerous  cases  upon  the  subject  are  often  very  nice, 
and  may  be  best  understood  by  a  brief  reference  to  the  decisions 
on  one  side  and  the  other. 

\  79.  It  is  held,  in  general,  that  if  without  any  form  or  cere- 
mony a  deed  reaches  the  possession  of  the  grantee,  by  consent  of 
the  grantor,  it  is  sufficient.*  (a)  Delivery  may  consist  in  an  act 
without  words,  or  in  words  without  any  act.  Slight  circumstances 
are  sufficient  to  be  left  to  the  jury.  Thus,  where  the  deed  lies 
upon  a  table,  and  the  grantor  says  to  the  grantee,  **  go  and  take  it 
up,  it  is  sufficient  for  you,"  or, "  it  will  serve  your  turn,"  or,  **  take 

1  Goddard's  case,  2  Bep.  4  b ;  Cromwdl  *  Jenkins  v.  M'CoDico,  S6  Ala.  213. 

V.  Grnnsdea,  2  Salk.  463;  2  Bl.  Ck>m.  *  Cro.Elu.167;  Claik  v.  Woollen,  Ac, 

307 ;  Jackson  v.  Fhipps,  12  John.  418 ;  6  16  Wend.  256 ;  Western,  ^  v.  Babeock, 

Cow.  617 ;  •4  John.  230 ;  Harrison  v.  Tms-  6  Met  346. 

tees,  &&,  12  Mass.  463 ;  Jackson  v.  Leek,  *  Co.  Lit  36  a,  n.  5. 

12  Wend.  105 ;  Fish  v.  Gordon,  10  Verm.  *  Porter  v.  Cde,  4  Qnenl.  26. 
288 ;   Wbidooke  v.  Fiske,  3  Edw.  131 ; 
Goodson  V.  Whitfield,  5  Ired.  Eq.  163; 
Ferguson  v.  Miles,  3  GiluL  358. 

(a)  More  espedally  a  Tolnntarjr  deed,    may  be  constmctbelj  dellTered.    Wall  «• 
not  afibeting  the  righti  of  third  parties,    Wall«  30  MIn.  91. 
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it  as  my  deed ;  '*  or  where  he  holds  it  out  and  sajrs,  *'  here  is  your 
bond,  what  shall  I  do  with  it  ?  "  though  it  never  comes  into  the 
hands  of  the  obligee :  this  is  a  good  delivery.  So,  where  the  deed, 
being  duly  executed  and  read,  in  presence  of  the  grantee,  is  not 
taken  away  by  him,  but  left  behind  at  the  place  of  execution,  this 
18  a  sufficient  delivery  in  law.  (a)  And  proof  of  the  handwriting 
of  a  deed,  added  to  its  being  in  possession  of  the  grantee,  or  a  pur- 
chaser from  him,  is  primd  faeie^  though  not  conclusive,  evidence 
of  sealing  and  delivery.  And  the  fact  of  delivery  need  not  appear 
upon  the  fiM»  of  the  deed.^  So  the  acknowledgment  and  record- 
ing of  a  deed  import  delivery,  and  are  primd  facie  evidence  of  all 
circumstances  necessary  to  give  it  validity.'  So,  where  the  grantor 
is  as  much  or  more  interested  in  the  preservation  of  a  deed  than 
the  grantee,  the  fiict  of  its  being  found  in  his  possession  does  not 
raise  any  presumption  whether  delivery  was  intended  at  the  time 
of  its  execution.'  So,  if  a  third  person  falls  sick,  to  whom  a  deed 
has  been  delivered,  and  the  grantor  takes  back  the  deed  for  safety, 
and  dies,  leaving  it  among  his  papers,  from  which  it  is  taken  by 
the  grantee  and  recorded ;  the  original  delivery  is  still  valid.^  So, 
where  a  deed  is  signed  by  both  parties  and  acknowledged,  but  not 
formally  deUvered,  and  it  is  found  among  the  private  papers  of  the 
grantor  after  his  death,  this  is  a  sufficient  delivery.^  So,  where  A 
executed  a  mortgage  to  B,  his  creditor,  without  communication 
with  B,  retained  the  deed  twelve  years,  and  after  his  death  it  was 
found  in  his  chest  with  his  title-deeds ;  the  deed  was  held  to  take 
effifct  fix>m  execution,  even  against  creditors.^    So  the  grantee  of  a 

1  Beny  v.  Anderson,  22  Ind.  36 ;  BlBck  bot  v,  Hodson,  7  Tannt  251 ;  Hallack  r. 

V.  Shreve,  2  Bead.  455 ;  Mallett  v.  Page,  Bush,  2  Boot,  26 ;  Goodright  v.  Gregory, 

8  Ind.  364 ;  Dearmond  v,  Deannond,  10  Lofft,  339 ;  Clayton  v,  Laerman,  4  Dev.  & 
Ind.  191 ;  Firemen's,  ftc.  v.  M'MUlan,  29  B.  238;  WaddeU  v.  Hewitt,  1  Ired.  E(]. 
Ala.  147 ;  Sowerbye  v.  Arden,  1  John.  Cha.  475 ;  Rigler  v.  Leland,  2  Harr.  361 ;  South- 
250;  Williams  v.  Springs,  7  Ired.  384;  em,  &c  v.  Cole,  4  Flori.  359;  Chandler 
ColUns  v.  Bankhead,  1  Strobh.  25 ;  4  Ohio;  v.  Temple,  4  Cnsh.  285 ;  Harris  v.  Sann- 
74 ;  Co.  Lit.  36  a;  Thoronghgood's  case,  ders,  2  Strobh.  £q.  370 ;  Floyd  v.  Taylor, 

9  Rep.  136 ;  Hale  v.  Hills,  8  Conn.  39 ;  12  Ired.  47 ;  Flagg  v.  Mann,  2  Sumn. 
Byers  v.  McClanahan,  6  Gill.  &  J.  250;  .87. 

Goodrich  V.  Walker,  1  John.  Ca.  250;  >  Hatching  v.  Dixon,  11  Md.  29. 

Fowler  o.  Fowler,  3  Conn.  348 ;  Shdton's  *  Blakemore  v.  Bymside,  2  Eng.  505. 

ease,  Cro.  Elia.  7  ;  Folly  v,  Vantnyl,  4  *  Brown  v.  Brown,  1  W.  &  Min.  325. 

Halst  153 ;  Lessee,  &c.  v.  Davis,  6  Pet  *  Schnigam  v.  Wood,  15  Wend.  545. 

124 ;  GreUier  v,  Neale,  Peake,  146 ;  Tal-  *  Exton  v,  Scott,  6  Sim.  31. 

(a)  So,  thongh  several  seals  are  attached,  without  signatores.     Willianu  v. 
Springs,  7  lied.  384. 
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deed  in  trust  was  told,  by  the  lawyer  who  drew  and  witnessed  the 
deed,  that  such  a  deed  had  been  execnted ;  the  grantee  replied  that 
he  accepted  the  trust,  and  appointed  an  agent  to  take  possession 
of  the  property,  who  had  the  deed  registered,  and  proceeded,  as 
agent,  to  demand  and  sue  for  the  property.  Held,  a  sufficient  de* 
livery  of  the  deed.^  So  A,  a  grantee,  wrote  to  B,  his  grantor,  ask* 
ing  him  to  correct  an  erroneous  description  in  his  delivered  deed. 
B  replied  that  he  had  made  out  a  deed  correcting  the  error.  A 
answered  that  it  was  all  right.  Held,  a  sufficient  delivery  of  the 
second  deed,  as  against  a  subsequent  mortgage,  although  the  deed 
nevec  passed  into  A's  hands.'  So,  when  a  party  produces  a  deed 
from  a  third  person,  purporting  on  its  face  to  have  been  duly  exe- 
cuted and  acknowledged,  the  possession  of  it  by  the  grantee  or  by 
the  party  producing  it  is  held  primd  facie  evidence  of  delivery.* 
So  an  admission  of  execution  implies  delivery.^  Thus  the  ctate- 
ment  that  ^^  the  exeeutian  of  a  certain  deed  was  proved,'*  implies 
that  primd  fade  evidence  was  offered  of  delivery.  And  if  the 
grantee  produce  the  deed,  and  prove  long  possession  under  it,  this 
is  a  confirmation  of  such  primd  fade  evidence.^  So  authenticated 
copies  of  two  deeds,  one  from  A  and  wife  to  B,  and  the  other  from 
B  to  A,  both  purporting,  to  be  duly  executed,  acknowledged,  and 
the  latter  referring  to  the  former,  are  sufficient  proof  of  the  deliv- 
ery of  the  first  deed  to  B.^  So  where  a  release  of  a  covenant  has 
been  indorsed  by  the  covenantee  upon  the  agreement,  and  remains 
with  him ;  it  may  be  good  without  delivery,  or  else  delivery  will 
be  presumed,  and  that  he  kept  possession  by  consent  of  the  cove- 
jiantor.^  So  a  deed  was  executed  by  a  husband  and  wife  in  favor 
of  her  mother,  and  left  in  possession  of  the  daughter  for  the  mother, 
but  was  afterwards  found  mutilated,  the  names  of  the  grantor  and 
witnesses  being  cut  out  by  the  grantor.  Held,  as  between  the 
parties,  the  effect  of  the  deed  was  the  same  as  if  it  had  been  always 
in  the  grantee's  possession.^ 

§  80.  It  is  held,  that  what  amounts  to  final  delivery  and  ac- 
ceptance of  a  deed  is  a  question  of  law ;  the  general  question  being 


^  Green  v.  Komeeay,  4  Jones,  66. 

*  Stevens  v.  Hatch,  6  Min.  64. 

*  Rhine  o.  Bobinson,  3  Casej,  SO. 

*  Jenkms  9.  MeConico,  S6  Alk.  213. 


*  Ross  0.  Durham,  4  Dey.  &  B.  58. 

*  Dempsey  ».  Tylee,  3  Duer,  73. 
T  Fitch  V.  Forman,  14  John.  17S. 

*  Frost  V.  Peacock,  4  Edw.  Ch.  67S. 


TITLE  BT  DEED.  481 

a  mixed  one  of  law  and  ikct,  to  be  left  to  the  jury  under  direction 
of  the  court.^  Bat  in  general,  delivery  is  treated  as  purely  a 
question  of  fact.^  And  it  is  always  competent  to  prove  by  parol 
that  there  has  not  been  a  delivery.' 

§  81.  As  has  been  suggested,  there  is  another  class  of  cases, 
which  deny  the  legal  sufficiency  of  a  delivery  not  directly  proved, 
but  claimed  to  be  necessarily  or  probably  inferred  from  iacts  and 
circumstances.  At  most,  delivery  is  only  presumed.^  It  is  l\eld, 
that,  to  constitute  delivery,  the  grantor  must  part  not  only  with  the 
po89es9ian^  but  with  the  oontrol^  of  the  deed,  and  deprive  himself 
of  the  right  to  recall  it.^  Delivery  of  a  deed,  duly  executed,  is 
not  conclusively  proved  by  its  being  found,  in  possession  of  the 
grantee,  or  by  the  regular  certificate  of  acknowledgment.  Afl;er 
evidence  of  admissions  of  the  grantor,  from  which  delivery  might 
be  inferred,  it  is  competent  to  show  that  he  was  subsequently  in 
possession  of  the  deed,  and  deposited  it  with  a  third  person,  subject 
to  his  control,  and  his  directions  to  the  depositary  at  the  time.® 
So  where  a  deed  is  left  with  a  grantee  only  for  the  purpose  of  send- 
ing it  to  a  third  person,  who  is  to  keep  possession  of  it  till  perform- 
ance of  a  certain  act ;  tliis  is  no  delivery.^  So  where  there  is  no 
delivery  at  the  time,  and  the  possession  of  the  grantee,  long  subse- 
quent, is  otherwise  accounted  for ;  it  is  not  even  evidence  of-  deliv- 
ery for  the  jury.'  So  if  a  deed  is  placed  in  the  hands  of  a  deposi- 
tary, to  be  delivered  to  the  grantee  upon  the  death  of  the  grantor, 
provided  it  is  not  previously  recalled,  but  the  grantor  reserves  the 
right  and  power  of  recall  at  any  time ;  it  is  not  a  good, delivery.^ 
So,  where  a  deed  was  duly  executed  and  acknowledged,  and  re- 
corded by  the  grantor's  orders,  but  never  delivered,  and  he  never 
intended  to  deliver  it  except  upon  a  contingency  which  did  not 
occur ;  held,  the  deed  was  void  for  want  of  delivery.^^  So  in  case 
of  the  delivery  of  a  deed,  to  be  examined  or  acknowledged  by 

^  Earlo  V.  Earie,  1  Spenc.  347.         '  Ch.  430.    (Bnt  see  lb.  650)   Brevard  v. 

t  Lmdiay  V.  LindBay,  11  Venn.  621;  Neely,2Sneed,164;  34  N.  H.  460 ;  Wood- 
Hannah  V,  Dwamer,  8  Watts,  9 ;  Allen  v.  bury  v.  Fisher,  20  Ind.  387. 
GstE,  2  Penn.  310 ;   llastenon  v.  Mar-       *  Den  v.  Farlee,  1  N.  J.  279. 
Bhall,  6  Dana,  417.  7  Qilbert  v.  North,  &c,  23  Wend.  48. 

*  Stephens  v.  Buffido,  &c.,  20  Barb.  332.        >  4  Dev.  &  B.  338. 

*  Wilsey  v.  Dennis,  45  Barb.  354.  *  Cook  v.  Brown,  34  N.  H.  460. 

*  Commercial,  &c  v.  Beckless,  1  Halit      ^  Jones  v.  Bnab,  4  Harring.  1. 
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another  party ;  ^  or  for  examination ; '  or  where  there  has  been^iio 
examination,  and  there  is  a  mistake  in  the  deed.^    So  it  is  held 
that  ace^tance  as  well  as  delivery  is  necessary  to  the  validity  of  a 
deed.^.  And  that,  in  case  of  a  deed  to  two  persons  and  delivery  to 
only  one,  nothing  being  said  of  the  other,  the  deed  as  to  the  latter 
is  void.^    So  the  mere  reading  of  a  deed  is  not  a  delivery,  but  only 
evidence  of  it.^    So  evidence  is  inadmissible,  to  prove  delivery,  that 
after  making  the  deed  the  grantor  declared  his  intention  to  deliver 
it,  and  that  the  grantee,  soon  after  the  making  of  the  deed,  took 
possession  of  the  land  with  the  grantor^s  consent,  and  continued  it 
till  the  grantor's  deathJ    So  where  a  grantor  had  previously  con- 
tracted to  give  a  deed,  and  actually  executed  one  in  presence  of 
the  grantee,  but  the  latter  took  it  and  carried  it  away  without  his 
consent ;  held,  no  delivery.^     So  where  A,  the  grantor,  being  a 
partner  of  B,  the  grantee,  after  executing  the  deed,  handed  it  to  B, 
to  be  put  into  a  trunk  which  contained  their  joint  papers,  the  key 
of  which  was  always  kept  by  A,  and  was  returned  to  him  as  soon 
as  the  deed  had  been  put  in ;  held,  no  delivery,  the  grantor  merely  i 
availing  himself  of  the  hand  of  the  grantee,  to  put  the  deed  in  a 
place  which  was  entirely  within  his  own  control.^    So,  in  case  of  a 
voluntary  deed  to  a  trustee  by  a  woman  before  marriage,  the  ee^ui 
and  tmstee  were  not  present,  and  the  deed  was  not  delivered,  but 
destroyed  by  the  grantor,  and  no  publication  made  of  its  contents, 
but  the  grantor  required  the  witnesses  to  sign  without  reading  it, 
in  order  that  they  might  not  publish  it ;  held,  there  was  no  deliv« 
ery,  and  the  title  did  not  pass.^®   So  A,  the  grantor  in  a  deed,  upon 
signing  it,  laid  it  before  B,  the  grantee,  saying,  *^  there  is  no  go 
back  from  that,"  and  the  witnesses  then  attested  it.    A  note,  made 
for  the  consideration,  was  not  handed  to  A,  but  both  papers  were 
taken  up  by  B,  and  the  parties  went  to  a  magistrate,  in  order  that 
he  might  take  the  acknowledgment,  which  was  accordingly  done , 
but  A  withheld  the  deed  fi^m  B,  who  did  not  then  assent  or  claim 
that  it  had  been  previously  delivered.     B  brings  a  bill  in  equity 

1  Brackett  v,  Barney,  28  N  Y.  (1  Tiffa.)        >  Chess  v.  Chess,  1  Penn.  43. 
SSS.  ^  Hale  v.  Hills,  8  Conn.  39. 

*  FondA  V.  Sage,  46  Baib.  109.  *  Woodman  v.  Coolbroth,  7  GreenL  181. 

*  lb.  »  Chadwick  v.  Webber,  3  Greenl.  141. 

*  Wiggins  9.  Lusk,  1301. 132.  ^  Wood  v.  Ingraham,  3  Strobh.  Eq. 

*  Hannah  v,  Swamer,  8  Watts,  9.  105. 
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against  A  to  obtain  possession  of  the  deed,  in  his  answer  to  which 
A  denies  any  deUvery*  Held,  a  delivery  was  not  proved.^  So 
where  a  deed,  after  acknowledgment,  was  retained  by  the  grantor, 
and  found  among  his  papers  after  his  death ;  held,  a  delivery  after 
his  death  would  not  give  it  effect*^  So  the  owner  of  land  executed 
a  deed  thereof  to  one  of  his  sons,  **  in  consideration  of  natural  love 
and  afiection  and  of  $1,00Q.*'  He  acknowledged  the  deed  on  the 
day  of  its  execution,  but  retained  possession  of  it  during  his  life, 
and  it  was  found  among  his  papers  after  his  death,  inclosed  in  a 
paper  upon  which  was  written  the  word  **  will."  The  grantee  had 
no  knowledge  of  the  existence  of  the  deed  until  it  was  so  found, 
and  had  never  paid  any  consideration  therefor.  The  grantor  con- 
tinued to  ei^ercise  acts  of  ownership  over  the  land,  and  to  call  it 
his,  up  to  the  time  of  his  death,  which  was  eight  years  after  the 
execution  of  the  deed*  Held,  that  there  was  no  delivery  of  the 
deed,  and  that  no  title  passed  to  the  grantee.' 

§  82.  Where  a  deed,  though  duly  executed  and  acknowledged, 
is  retained  by  the  grantor,  with  the  grantee's  consent,  as  security 
for  the  consideration ;  this  is  no  delivery  or  acceptance,  and  noth- 
ing passes.  But,  if  he  declares  before  the  attesting  witness  that  he 
delivers  the  deed^  it  is  effectual,  though  he  retauis  possession ;  and 
his  subsequent  declarations  are  inadmissible  to  control  the  delivery, 
if  unconditionally  made.^ 

§  88.  If  a  deed  is  executed  and  acknowledged,  but  a  blank  left 
for  the  grantee's  name,  and  the  deed  is  afterwards  taken  from  the 
house  of  the  grantor,  fraudulently,  and  the  blank  filled ;  even  a 
bond  fide  purchaser  from  the  nominal  grantee  gains  no  title ;  espe- 
cially if  the  first  grantor  remains  in  possession.*  But  where  a 
grantee  fraudulently  obtained  the  deed  and  conveyed  to  purchasers 
without  notice,  who  entered  and  occupied  for  several  years  ;  held, 
tl^y  should  be  allowed  for  improvements.^ 

§  84.  There  cannot  be  two  valid  deliveries  of  the  same  deed. 
And  the  principle  applies  to  voidable  deeds*    Thus,  if  an  infant,  or 

1  ISnUB  V.  QoTt,  so  Pick.  88.  Doe  v.  lECnight,  5  B.  &  C.  671 ;  Yonnge  v. 

*  Wigeins  v.  Lusk,  12  HL  132.  Mooro,  1  Strobh.  41. 

*  Crit3ifieldv.Crit(Meld,24Penii.  100.  *  Van  Amringe  v,  Morton,  4  Whart 
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•  Uttezback  v.  Bums,  1  McL.  243. 


VOL.  n.  88 


484  AMEBICAN  LAW  OP  BEAL  PBOPEBTT. 

one  under  doress,  deliver  a  deed,  and  redeUver  it  after  removal  of 
the  disabilitj ;  the  latter  delivery  is  invalid*  Bat  it  is  otherwise 
with  a  deed  absolutely  void.  Thus,  if  a  married  woman,  after  her 
hnsband's  death,  redeliver  a  deed  made  during  coverture,  the  sec- 
ond delivery  is  good.^ 

§  85.  The  recording  of  a  deed  by  the  grantor,  under  circum- 
stances which  create  no  suspicion  of  fraud,  may  be  considered 
evidence  of  delivery.'  (a)  And  a  deed  may  be  recorded  before 
delivery.'  Though  it  is  held  that  delivery  must  precede  acknowl- 
edgment.* Thus,  a  marginal  note  made  by  the  register,  after  reg. 
istration,  that  there  was  no  delivery,  but  the  deed  was  recorded  by 
mistake,  will  not  afiect  its  validity.*  So  the  delivery  of  a  deed  at 
the  register's  office,  to  be  recorded  in  the  absence  of  the  grantee, 
is  a  good  delivery  to  him,  if  he  afterwards  assent  to  and  recdve 
the  deed.* 

§  85  a.  But  the  registry  of  a  deed  does  not  amount  to  a  deliv- 
ery, where  there  appears  to  be  no  assent  on  the  part  of  the  grantee, 
nor  any  knowledge  that  the  deed  has  been  executed  in  his  favor, 
more  especially  if  the  land  remains  in  the  grantor's  control.  Such 
registiy  is  said  not  to  be  an  absolute  delivery,  but  only  evidence 
of  it,  for  the  jury.^  And  another  deed,  before  acceptance  of  the 
former,  will  prevail.*  Thus  A  agreed  with  B  to  convey  certain  land 
to  him,  and  accordingly  left  a  deed  with  the  renter.  After  the 
grantee's  death,  he  sent  the  deed  to  his  son  and  h^.  Held,  no 
delivery.^  So  A  executed  a  deed  to  B,  and  sent  it  to  the  r^istiy 
of  deeds  to  be  recorded,  declaring  that  his  object  was  to  save  the 
land  from  being  taken  for  an  unjust  debt.    B  did  not  know  of  the 


1  Perk.  154 ;  Touch.  60 ;  Co.  Lit  48b;  Arrbon  v,  Hannstead,  2  Bait.  191 ;  Burt 
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(a)  It  has  been  ingeniously  contended,  recording  is  itself  eqmralent  to  limr  of 

that,  under  an  act  proYiding  Aat  deeds  seisin/^  or  is  a  deliveiy  of  the  deed.    But 
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deed  till  after  A's  death.  Held,  no  delivery.^  So,  after  an  agree- 
ment for  the  sale  of  land  at  so  much  per  rod,  a  deed  was  made  oat, 
bat,  the  land  not  having  been  measared,  was  not  acknowledged 
and  delivered;  bat  the  grantor  afterwards  acknowledged  it,  and 
sent  it  to  the  registry  withoat  the  grantee's  knowledge.  Before 
acceptance  of  the  deed  by  the  latter,  a  creditor  of  the  grantor  at^ 
tached  the  land,  and  afterwards  levied  an  execution  apon  it.  Held, 
his  title  should  prevail  over  the  grantee's.^  And  it  is  held,  that 
recording  is  no  substitute  for  delivery,  but  merely  a  statutory  addi- 
tion to  the  common  law  requisites,  of  which  delivery  is  one.  It  is 
only  evidenee^  not  conclusive  evidence,  of  delivery.  Its  purpose  is, 
not  U>  perfect^  but  fvbluk^  the  deed ;  not  to  pass  the  property,  but 
to  give  public  notice  that  it  has  already  passed.'  Also,  that  there 
must  be  an  assent  of,  or  at  least  notice  to,  the  grantee.  The 
grantee  may  reject  the  deed  after  registration,  if  not  previously 
accepted.*  And,  to  constitute  delivery,  the  deed  must  be  left  for 
the  grantee^  or  with  such  directions  from  the  grantor  as  to  amount 
to  a  delivery,  and  authorize  the  grantee  to  take  it  from  tlie  clerk. 
Thus  the  possession  of  a  mortgage,  obtained  from  the  clerk's  office 
by  the  mortgagee,  without  consent  of  the  mortgagor,  and  after  he 
had  refused  to  deliver  the  mortgage  bond,  is  no  evidence  of  de- 
livery.* 

(  86.  Somewhat  analogous  to  the  case  of  delivery  to  a  recording 
officer,  is  that  of  placing  a  deed  in  the  hands  of  a  third  person 
instead  of  the  grantee's.  The  rule  upon  this  subject  has  been  thus 
stated  in  New  York.  A  deed  may  be  delivered  to  a  third  person 
for  the  grantee,  whether  he  be  expressly  authoriased  to  receive  it  or 
not  But  if  not  authorized,  the  delivery  is  invalid,  unless  accom- 
panied by  a  declaration  of  its  purpose  for  the  benefit  of  the 
grantee.* 

§  87.  It  is  not  essential  to  the  iitimediate  operation  of  a  deed, 
that  it  be  put  directly  into  the  hands  of  the  grantee ;  but  the 
grantor  must  part  with  it,  by  putting  it  into  a  course  of  transmis- 

1  Burnt  V.  Hatch,  3  N.  H.  804.  >  Commercial,  &c.  v.  Beckleas,  1  Halst 

s  Samaon  v.  Thornton,  3  Met  275.  Ch.  430/  650. 
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sion  or  delivery.  Thus  the  depositing  of  a  deed  in  the  post-office, 
directed  to  the  grantee,  is  as  efiectual  as  delivery  to  a  messenger.^ 
So,  two  days  before  an  attachment  of  certain  land,  A,  the  owner, 
employed  the  re^ster  of  deeds  to  draw  a  deed  of  it,  executed  the 
deed,  and  left  it  to  be*  recorded,  as  the  register  understood,  for  the 
use  of  B,  the  grantee ;  and  it  was  recorded  one  day  before  the 
attachment.  The  register  handed  the  deed  to  G,  the  brother  of  B, 
two  days  after  the  attachment,  and  B  requested  C  to  go  and  take 
it  for  her  two  or  three  days  before  he  did  so.  A  also  told  C,  on 
the  day  of  executing  the  deed,  that  he  had  done  it,  and  requested 
him  to  call  at  the  office,  and  get  the  deed  for  B.  On  the  same 
day,  he  also  told  D,  in  B*s  presence,  that  he  had  given  her  a  deed. 
Held,  these  facts  showed  B's  assent  prior  to  the  attachment,  and 
the  deed  should  have  precedence.^  So  where  a  &ther  made  a  deed 
to  his  son  without  the  knowledge  of  the  latter,  and  handed  it  to  a 
stranger  to  be  delivered  to  the  grantee  after  the  grantor's  death, 
which  was  accordingly  done ;  held,  a  valid  conveyance.*  So  a 
deed  of  gift  to  a  wife  is  delivered,  if  accepted  by  the  husband.^ 
So  delivery  to  a  trustee  is  equivalent  to  delivery  to  the  eettuL^ 
So,  the  grantors  in  a  deed  having  executed  it,  it  was  delivered  to 
one  by  the  consent  of  the  others,  subsequently  found  in  posses- 
sion of  the  grantee's  agent,  and  by  him  placed  in  the  registry  for 
record.  At  the  trial,  it  was  in  possession  of  the  grantee's  counsel, 
and  its  delivery  objected  to,  not  by  a  party  to  the  deed,  but  by  a 
stranger.  Held,  from  the  facts,  the  jury  might  presume  a  deliv- 
ery.^ But  where  a  grantor  delivered  a  deed  to  his  agent,  with 
instructions  to  have  it  recorded  and  to  hold  it  during  the  grantor's 
life,  and  at  his  death  to  deliver  it  to  the  grantee ;  held,  such  de- 
livery by  the  agent  cannot  make  it  the  deed  of  the  grantor,  who 
had  no  power  to  create  an  authority  in  his  agent,  which  should 
survive  himself.  Nor  is  such  instrument  an  escrow,  delivery  being 
as  essential  to  an  escrow  as  .to  a  deed,  and  also  some  contract  or 
privity  between  grantor  and  grantee ;  but  it  must  be  considered  as 

1  McEinney  v,  Rfaoads,  6  Watts,  343 ;       «  Brackett  v.  Wait,  6  Verm.  411. 
Bigler  V.  Cioxkd,  2  Harr.  (Penn.)  361.  *  Ingraham  v.  Origg,  13  6m.  &  M.  21. 

'  Hedge  o.  Drew,  12  Pick.  141.  *  Gardner  v.  CollinB,  3  Maa.  39S. 

*  HatSi  V.  Hatch,  9  Mass.  307;  Biran 
V.  Wash,  2  Gihn.  557. 
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a  testament,  and  be  so  proved.^  And,  in  case  of  delivery  to  a  third 
person,  and  an  attachment,  the  latter  is  held  to  prevail.^  (a) 

§  88.  The  rule  of  the  English  law,  that  the  parties  cannot  prove 
delivery  upon  a  day  subsequent  to  the  date,  is  said  to  be  founded 
npon  the  wording  of  the  statute  of  enrolments,  which  requires  en- 
rolment within  six  months  from  date^  It  is  generally  held  that  the 
date  is  a  mere  formal  part  of  the  deed,  and  b  primd  facie  but  not 
conclusive  evidence  of  the  time  of  delivery ;  which  may  be  shown 
by  evidence  aliunde*  And  it  has  been  said,  that  the  real  date  of  a 
deed  is  the  time  of  its  delivery.  So  where  the  date,  and  the  time 
of  delivery,  of  a  deed,  do  not  correspond,  the  latter  controls  the 
former,  if  the  justice  of  the  dase  so  require.  The  subsequent  ac- 
knowledgment of  the  deed  does  not  change  the  presumption  arising 
from  the  date.'  (li) 

§  89.  A  deed  may  be  delivered,  not  absolutely^  to  the  grantee 
himself,  but  conditionally,  to  a  stranger,  to  be  given  up  to  the 
gnmtee,  on  his  performing  a  certain  condition.  Such  instrument 
is  termed  in  law  an  eeeraw^  meaning  a  scrawl  or  writing.  An 
escrow  is  said  to  be  a  conditional  delivery  of  an  obligation,  to  take 
effect  on  the  happening  of  some  event  consistent  with  the  instru- 
ment ;  not  a  condition  of  delivery  repugnant  to  the  contract,  and 
varying  its  terms.  The  original  delivery  of  such  instrument  is 
termed  traditio  inehoata,  and  the  subsequent  fulfilment  of  the  con- 
dition, canswnmatio  existens. 

I 

1  WeUbom  v.  Weayer,  17  Geo.  267.  Mass.  240 ;  Lee  v,  Mass.  Ac.,  6,  219 ; 

*  Johnson  v.  Farley,  45  N.  H.  505.  Hatch  v.  Hatch,  9,  807  ;  Hardenbecg  v. 

'  ]^dl  V.  Benner,  1  Penn.  402;  Catts  Schoonmaker,  2  John.  280;  Jackson  v. 

o.  York,  &c,  6  Shepl.  190 ;  Ford  v.  Greg-  Bard,  4,  280 ;  Jackson  v.  Hill,  5  Wend, 

oiy,  10  B.  Mon.  175 ;  McKenzie  v.  Boper,  533. 
2  Strohh.  306;  Fairbanks  v.  Metcalf,  S 


(a)  DeHyenr  to  a  known  agent  of  the  the  deed  as  an  escrow,  and  returning  it  to 
releasee  is,  in  law,  a  deliyerjr  to  the  prind-  him,  the  releasor,  in  case  of  the  non-per- 
pal ;  and  the  deed  will  be  operatiye,  ao-    fonnanoe  of  a  stipulated  condition.   There 


cording  to  its  terms,  fh>m  the  time  of  such  is  no  snch  personal  identity  between  the 

ddiyery,  whateyer  yerbal  conditions  in  releasee  and  his  a^nt,  as  to  preclude  the 

respect  to  its  operation  after  deliyery  may  latter  from  beeonung  the  depositaiy  of  an 

haye  accompanied  the  deliyery.    But  the  escrow.    Cincinnati,  &c.  v.  JQiff,  IS  Ohio 

mere  deliyery  of  manual  possession  of  the  (N.  8.),  285. 

deed  is  not  necessarily  a  deliyery  of  the  (b)  The  presumption  that  a  deed  which 
deed ;  and,  where  an  acceptance  of  an  has  been  acknowledged  or  proyed  was  de- 
agency  from  hoih.  inyolyes  no  yiolation  of  liyered  on  the  day  of  its  date  is  not  afiect- 
duty  to  either,  it  is  competent  for  the  re*  ed  by  the  (N.  Y.)  statute.  (1  Bey.  Sts. 
leasor  to  make  the  agent  of  the  releasee  738,  sect  137.)  Bobinson  o.  Wheeler,  25 
his  own  agent,  for  the  purpose  of  holding  K.  T.  (11  Smith)  252. 
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§  90.  An  escrow  is  so  far  void  (as  a  deed)  that  deliverj  as  an 
escrow  may  be  proved  under  the  plea  of  nan  eit  factum^ 

§  91.  That  an  instrument  was  delivered  as  an  escrow  may  be 
proved  by  the  circumstances  of  the  case.' 

§  92.  Where  an  iivstrument  is  delivered  as  an  escrow,  this  &ct 
should  be  expressly  declared  in  the  act  of  delivery,  and  noticed  in 
the  attestation.  But  the  &ct  may  be  proved  by  parol  evidence ; 
and,  in  such  case,  the  condition  of  delivery  may  be  varied  by  a 
new  parol  agreement.  Nor  is  the  word  escrow  necessary.  The 
question  is  one  of  fact  and  intent^  for  the  jury.' 

§  98.  But  although  the  question,  whether  a  deed  has  been  deliv 
ered  or  not,  is  one  of  fact,  upon  which  parol  evidence  is  admissible ; 
the  question  whether  a  deed,  when  delivered,  shall  take  eSect 
absolutely,  or  only  upon  the  performance  of  some  condition  not  ex 
pressed  therein,  cannot  be  determined  by  parol  evidence,  but  only 
by  the  terms  of  the  deed  itself.  Evidence  that,  at  a  time  previous 
to  the  affixing  of  the  seal  of  a  corporation  to  an  indenture  between 
the  corporation  of  the  one  part  and  two  individuals  of  the  other 
part,  there  was  an  understanding  between  the  president  and  one 
of  these  individuals,  that  the  indenture  should  not  take  effect  until 
signed  by  the  other,  is  inadmissible,  to  show  that  the  instrument 
was  not  the  deed  of  the  corporation.^  So  where  the  grantee 
named  in  a  deed  of  land,  on  receiving  it  from  the  grantor,  gave 
him  a  written  receipt,  in  which  he  acknowledged  that  he  bad  re- 
ceived the  deed,  and  promised  to  return  it  to  him  on  demand,  or  to 
pay  him  in  money  the  consideration  named  therein ;  held,  the  effect 
of  the  receipt  was  a  question  of  law,  and,  no  demand  for  a  return 
of  the  deed  having  been  made,  that  the  title  to  the  estate  had 
vested  in  the  grantee.^  So  parol  testimony  is  not  admissible  to 
prove  that  the  delivery  of  a  deed  was  to  be  void  upon  fulfilment  of 
a  verbal  condition  stated.^ 

§  94.  A  distinction  is  ofken  made  between  an  escrow,  aa  above 

^  Stoytes  v.  Pearson,  4  Bsp.*  256.  *  Price,  &c  v.  Fitlplmigfa,  &c.,  M  BL 13. 

>  Carrie  v.  Donald,  8  Wash.  58;  Mnis  *  Lawton  v.  Safer,  11  Barfo.  549 ;  Gia* 

ray  v.  Stair,  2  Bam.  ft  Or.  82;  Touch,  dnnsti,  &c  o.  Jm,  13  Ohio  N.  S.  285; 

58 ;  Wheelwright  v.  Wheelwrifiiit,  2  Mass.  Philadelj^ia,  &c  v.  Howard,  18  How.  U, 

452 ;  Baymond  v.  Smith,  5  .Conn.  555 ;  8.  307 ;  Black  v.  Shi«ye»  2  Beasl.  455. 

Nichols  V.  Nichols,  28  Verm.  228.  ^  Howe  v.  Dewing,  2  Gray,  476. 

•  Worxen  v.  Miller,  38  Miiine»  108. ; 
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defined,  and  an  instrument  delivered  to  a  third  person,  on  condi- 
tion, as  the  deed  of  the  grantor.  In  the  latter  case,  the  third  per* 
son  holds  it  in  tnut  for  the  grantee,  (a)  The  title  is  not  consum- 
mate till  the  grantee  receives  the  deed ;  but  performance  of  the 
condition  is  not  necessary  to  complete  it,  nor  can  the  grantor  plead 
turn  est  factum.  As  we  have  seen,  whether  an  instrument  is  deliv- 
ered to  a  stranger  as  a  writing^  or  escrow^  or  as  a  deed^  is  a  ques- 
tion of  fact,  to  be  settled  by  inspection  of  the  instrument,  and 
the  testimony  of  the  third  person,  or  the  grantee  himself  (and 
other  evidence).  No  precise  form  of  words  is  necessary  to  make 
it  an  escrow.  Formal  execution,  delivery,  and  acknowledgment 
for  the  use  of  the  grantees,  and  a  memorandum  of  the  stranger 
upon  the  wraf^r,  calling  the  papers  deeds^  to  be  kept  till  the 
grantor's  death  and  then  delivered,  are  facts  &voring  their  op- 
eration as  deeds ;  while  a  contrary  construction  is  fiivored  by  the 
testimony  of  the  stranger,  that  the  papers  were  delivered  to  him 
as  eecrowMj  because  the  grantor  was  to  have  the  use  of  the  land  for 
his  life,  and  some  of  the  grantees  were  minors.^  But  it  has  been 
held  that  a  grantor's  declaration,  in  placing  the  instrument  in  a 
third  person's  hands,  that  he  delivers  it  ae  his  deed,  b  only  matter 
of  evidence,  to  be  considered  in  connection  with  other  circum« 
stances.'  And  Chancellor  Kent  says,  **  the  distinction  on  this  point 
18  quite  subtle,  and  almost  too  evanescent  to  be  relied  on."  '  (5) 

1  Co.  Lit.  86  %n.  6  (Ama.  ed.) ;  Bnrk.  14  Conn.  271.  See  Gaskill  v.  King,  18 
1S7-S,  143-^4 ;  Bnahell  v,  ^tmtom,  8    Ired.  211. 

Hod.   217-18;  Whedwmht  v.  WheeU       >  QaA  v.  Oi£R>rd,  10  Wend.  810. 
Wright,  2  Mam.  452-8 ;  White  9.  Bailej,       <4Kent,464n.   Bht  see 5  Bam. &  Cr. 

671 ;  HaU  V.  Hania^  &  lied.  £q.  808.;    . 

(a)  The  dMnetion  ia  made,  that,  in  A  d^a$ame  waa  lodged  with  a  tinrd 
case  of  a  deed  ddiTered  to  a  ^menU  asent,  person,  nnder  an  express  condition  that  it 
tiie  deUTOT  panes  a  title.  Bat  dehreiy  should  not  be  ddiTeied  to  the  obligee  on- 
to a  specHtt  agent  constitutes  an  eacnw.  less  a  specifled  sum  of  money  was  paid 
People  9.  BoSwick,  82  N.  T.  (5  Tiffiu)  within  tnree  years.  The  money  was  not 
445.  paid,  and  the  defeasance  was  retomed  to 

(6)  A  made  a  deed  of  land  to  B,  for  the  tiie  obligor.    Held,  the  conveyance  from 

express  consideration  of  $1,500,  and  hand-  the  obligee  remained,  as  at  flzst,  absolute, 

ed  It  to  C,  for  the  purpose  of  taking  it  to  Bickibi3  v.  Daniels,  2  N.  H.  71. 
B,  and  proposing  to  lum  to  pay  the  con-       A  sheriflr  deposited  with  the  prothono- 

■ideration  and  accept  the  deed.    C  took  tary  (m  Fennsjiyania)  a  deed  of  land  sold 

the  deed  to  B,  a  man  of  lazge  property,  on  execution,  as  an  escrow,  to  be  deliyered 

and  B  acceded  to  the  proposal,  and  re-  to  the  purchaser  on  payment  of  the  price. 

oeiTed  the  deed,  and  in  two  or  three  days  The  purchaser,  wiliioat  pimnent,  moved 

paid  and  secured  the  price,  as  proposed,  for  leave  to  take  the  deed  from  the  office, 

Held,  the  instrument  was  an  escrow,  and  which  was  reftisedl    Ten  years  afterwards 

took  eflfect  as  a  deed  only  when  delivered  he  renewed  the  motion,  and  was  su£fefed 

to  B.    Sparrow  v.  Smith,  6  Coan.  118.  to  take  the  deed,  oa  the  ground  that  he 
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§  95.  It  18  said,  that,  where  one  delivers  a  deed  as  an  escrow, 
who  has  no  legal  capacity  at  that  time  to  make  a  deed,  but  before 
the  second  deliyery  acquires  such  capacity,  the  deed  is  Toid.  But 
where  a  party  at  the  first  delivery  has  a  legal  capacity  to  contract, 
but  cannot  perfect  the  contract  till  an  impediment  is  removed, 
if  such  removal  take  place  before  the  latter  delivery,  the  deed 
is  good.  There  are  many  instances  which  illustrate  this  prin- 
ciple.^ 

§  ^.  If  a  woman,  being  sole,  delivers  an  instrument  as  an  es- 
crow, and,  before  a  second  delivery,  nvarries  and  dies;  upon  such 
aecond  delivery  the  deed  shall  take  efiect  by  relatkm  from  the  fitfit, 

1  Toodi.  59 ;  Batier  and  Baker's  case,  Read.  150 ;  Perryman's  caae,  5  Co.  85 ; 
J  Bepu  «5  b;*  Perk.  139-40;  Brook's    Wheelwright o.Wheeiwtight, 2  Mast. 454. 

*  Lord  Coke  says  this  case  was  $aegiuA  twentj-one  tfanes. 

liaA  «  Gesi  apon  the  land  sold,  the  eztin-  was  left  hi  the  possession  of  one  D.,  bjthe 

gokhmenticn  which  was  eqnlTsJent  to  pay-  i^;ent  of  £.,  together  with  a  memorandiuii 

ment  of  the  price.  Held,  the  deed  was  not  signed  by  said  agent,  directing  said  D.  to 

deliiwred,  aaad  the  purchaser  gained  no  hold  said  deed  to  be  delireiied  to  said  K., 

title.    BiObins  e.  Be&as»  2  Watte,  359.  npon  payment  of  S500  by  him  for  the  nae 

A  deed  xvas  sent  in  a  letter  to  A,  who  or  said  £.,  or  ttpon  receiving  the  order  of 

was  not  the  agent  Af  the  grantee,  to  be  de-  said  agent  to  deliyer  it ;  and  the  money 

livered  to  the  latter  upon  ^yment  of  the  was  not  paid,  and  no  order  was  receited 

price ;  but  was  not  stated  m.  the  letter  to  by  D.  to  deliyelr  the  deed :  held,  no  deliy- 

De  an  esermo.    fldd,  ihe  grantee  acquired  exr  of  the  deed  of  E.  to  K.  was  shown, 

no  title  till  dt^oKoj  ito  him  or  payment  Ela  v.  Kimball,  10  Fost.  126. 

White  V.  Bail^,  14  Conn.  £71.  A  deed  was  handed  to  the  grantee,  to 

A  school  distrieitiappQiiittedacoinmittee  be  left  with  A  till  the  ^nmtor  returns^ 
of  three  to  procure  «nd  receive  a  deed  of  then  to  be  returned  to  mm.  Held,  not 
land.  The  deed  was  made  and  deposited  an  escrow,  but  the  title  passed.  Braman 
with  one  of  the  ooramattee,  with  oraers  to  v.  Bingham,  26  N.  Y.  (12  Smith)  483.  See 
ddiver  it  on  payment  ^of  the  price — not  Gilbert  9.  North,  &c.,  2S  Wend.  43.  (The 
oAerwise.  Tlie  distriot  receiyed  the^leed  case  was  one  of  an  exchange  of  lands. 
of  him,  and  yoted  to  aeeept  and  irecord  it,  The  object  was,  that  the  grantee  might 
but  made  no  payment.  Held,  the  deed  raise  money  by  mortgage,  and  then  re- 
was  neyer  deliyered.  Bhodes«.  Qaidiner,  conv^  until  the  grantor  should  be  ready 
80  Maine,  110.  to  accept  the  lands  to  be  taken  iii  ex- 

Where,  upon  a  n^tiation  for  the  «aile  chaufie. } 

of  certain  real  estate  nx)m  £.  to  E.,  a  ;deed  Where  a  father  conyeyed  land  to  his  son 

was  made  by  £.,  and  acknowledged,  and  for  senrio^  and  affection,  and  took  back  a 

was  taken  br  an  agent  of  £.,  who  a^r-  life  lease,  but  did  not  wish  to  haye  the 

wards  met  i.  at  tfie  office  of  IL,  and  K.  deeds  recorded  till  affcer  his  death,  in  order 

there  produced  a  deed  of  a  piece  of  land,  to  keep  the  knowledge  of  them  from  his 

and  also  a  mortgage  executed  by  K.  to  £. ;  wife  and  the  public :  the  deed  was  held  to 

said  land  being  a^eed  to  be  conygFod  by  be  well  deliyered,  tnough  lodged  with  a 

K.  to  £.  in  port  payment  of  the  land  de-  third  person,  under  the  aboye  arrangement, 

scribed  in  the  deed  of  £.  to  K.,  and  said  Brown  v.  Brown,  1  W.  &  M.  325. 

mortgage  being  made  to  secure  the  pay-  A  deed  was  placed  in  the  hands  of  ref- 

mentor  certain  notes  from  E.  to  £.,  in-  erees,  to  be  deliyered  by  them  if  their  report 

tended  as  the  balance  of  the  price  of  said  should  be  accepted.   Before  return  of  such 

land,  oyer  $500  in  cash,  which  was  also  to  report,  one  of  them  deliyered  the  deed  in 

be  paid  to  said  £.  for  the  land ;  and  K  presence  of  the  grantor,  who  did  not  ob- 

ana  the  agent  of  E.  conyersed  awhile,  and  lect.    The  report  was  afterwards  rejected, 

then  parted,  and  K.  took  away  with  him  Held,  a  goo^  deliyery.    Porter  v.  Coley  4 

his  deed  and  mortgage,  and  the  deed  of  £.  GreenL  20. 
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as  it  would  otherwise  be  void,  (a)  So  where  a  person  becomes 
nan  compos  before  the  second  delivery.  So  where  the  grantor  dies 
before  such  second  delivery.  And,  it  is  said,  that,  though  by  the 
death  of  the  obligor  or  obligee  in  a  bond,  delivered  as  an  escrow,  a 
second  ddivery  is  rendered  impossihle  ;  yet  it  is  the  deed  of  the  obligor 
from  the  first  delivery,  ftnd  is  deemed  Consummate  by  performance 
of  the  condition.^  Thus  a  deed  was  delivered  to  a  third  person 
to  keep,'  and,  ^  not  eaUed  for^  to  deliver  after  the  grantor's  death. 
Held,  it  became  the  deed  of  the  grantor  presently ;  that  the  depos- 
itary held  it  in  trust  for  the  grantee  ;  that  the  title  of  the  grantee 
became  consummate  by  the  grantor's  death ;  and  the  deed  took 
effect,  by  relation,  from  the  first  delivery.  It  was  also  said  that,  in 
one  respect,  the  deed  was  like  a  devuej  being  revocable.^  So  a 
person  conveyed  lands  to  his  children,  and  placed  the  deed  in  the 
hands  of  one  of  them,  to  be  delivered  to  them  on  his  death,  which 
was  accordingly  done.  The  instrument  was  not  executed  with  the 
requisite  formalities  of  a  devise.  Held,  it  was  a  deed,  not  a  de- 
vise, taking  effect  ftom  the  first  and  only  delivery,  and  canmrnr 
mated  by  the  grantor's  death.^  So  where  A  made  a  deed  to  B,  his 
son,  and  delivered  it  to  C,  with  instructions  to  deliver  it  to  B  after 
A's  death,  and  not  before,  unless  both  parties  so  required,  and  after 
A's  death  it  was  delivered  to  B ;'  held,  it  took  effect  by  relation 
from  the  making,  and  that  an  intermediate  conveyance  by  B, 
though  under  the  wrong  description  of  his  *^  right  of  expectancy,'' 
passed  the  estate.*  So  where  A  made  a  deed  to  B,  his  grandson, 
which  was  placed  in  the  hands  of  G,  with  instructions  to  keep  it 
during  A's  life,  and  then  deliver  it  to  some  person,  to  be  kept  for 
B ;  and,  upon  the  death  of  A,  0  went  before  the  proper  officer, 
proved  the  deed  as  a  witness,  and  left  it  with  the  officer  for  B : 
held,  the  title  passed.'  So,  after  signing  a  deed,  the  grantor  said 
—  ^*  this  is  my  last  act  and  deed."    He  then  desired  a  third  person 

1  Touch. SOD;  Hathaway r. Paine, 84 N.  *  Stewart  v.  Stewarts  Conn.  317.    See 

Y.  (7  Tiffa.)  92 ;  Price,  &c  o.  Pittsbuivh,  Harris  v.  Saunders,  S  Strobh.  Eq.  870. 

Ac,  84  HI.  18 ;  Graham  v.  Graham,  1  Yes,  «  Hooker  v.  Pierce,  2  Hill,  650. 

jnn.275;Ba^e8  9.Iiaw8on,18John.295.  *  GoodeU  v.  Pierce,  2  Hill,  659;  aoe. 

>  Bdden  v.  Carter,  4  J>bj,  66.  Foster  v.  Mansfield,  8  Met  412. 

(a)  Where  a  deed  executed  by  husband    of  the  condition  binds  her.    Axskert  v. 
and  wife  is  deposited  as  an  escrow,  his    Pnlts,  7  Baib.  8S6. 
consent  to  deuVoy  widumt  peilormanoe 
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to  keep  it,  and  not  deliver  it  to  the  grantee  till  he  shotdd  be  dead. 
The  grantee  was  not  present.  In  an  action  brought  after  the 
grantor's  death,  held,  there  was  a  legal  delivery.^  So  an  instru- 
ment conyeying  slaves,  and  importing  an  absolute  gift  upon  its  face, 
and  duly  recorded,  with  a  condition  that,  if  the  grantee  should  die 
before  the  grantor,  the  property  should  revert,  and  with  a  proviso 
that  the  grantee  should  pay  to  each  slave  two  dollars  per  month 
during  their  natural  lives,  is  not  a  testamentary  paper,  but  a  deed ; 
and  it  creates  an  absolute  estate  in  the  slaves  upon  a  condition  sub- 
sequent.^ But  if  a  deed  is  not  delivered,  but  remains  with  the 
grantor  till  his  death,  and  he  designed  it  for  a  testamentary  instm- 
ment,  it  is  void.'  (a) 

§  97.  It  is  yery  jus'tly  remarked  by  Sewall,  J.,  that  the  distinc- 
tion between  delivery  to  a  stranger  as  a  writing^  and  delivery  om  a 
deed^  is  rendered  almost  nominal,  by  those  decisions  which  g|ve 
efiect  to  an  escrow  from  the  first  delivery^  where  the  intention  so 
requires.  Another  principle  worthy  of  notice  is,  that,  eyen  where 
no  special  circumstances  require  this  latter  construction,  it  is  so  fiur 
adopted,  that  an  intermediate  conveyance  by  the  grantee,  between 
the  first  and  second  deliveries,  vests  a  good  title  in  his  grantee  after 
the  second  delivery,  (h)  So,  the  title  deeds  vests  in  the  grantee, 
as  against  an  intermediate  pawnee  of  the  grantor.^ 

§  98.  Where  a  sheriff's  deed  is  delivered  as  an  escrow  to  the 
plaintiff's  attorney,  to  be  delivered  by  him  to  the  purchaser,  upoo 
payment  of  the  price ;  until  such  second  delivery,  the  estate  re- 
mains in  the  debtor.^ 

§  99.  A  deed  may  be  placed  in  the  hands  of  a  third  person,  in 
such  way  as  to  make  it  neither  the  present  deed  of  the  parfy,  nor 
an  escrow.  Thus,  where  a  witness  testified  that  the  grantor  eze* 
cuted  a  deed,  and  the  grantee  a  mortgage  back,  in  his  presence ; 

^  Doe  v.  Bennett,  8  Carr.  &  P.  134.  *  Beekman  v.  Frost,  18  John.  644* 

>  SpaldJnff  V.  Origg,  4  Geo.  75.  >  Jackson  o.  Cattin,  2  John.  MS. 

*  StOlweUv.  Habbaxd,  20  Wend.  44. 

(a)  EzecntOTS  may  tender  a  deed  eze-  in  a  later  case,  in  New  Yotk,  it  is  held; 
iTQted  \3i7  iheir  testator  in  his  lifetime,  and  that  the  givinc  eflfect  to  the  deed  from  tiie 
diiectea  bv  him  in  his  will  to  be  deliyered  fint  deUvexy  is  confined  to  speeid  cases ; 
after  his  death.  Bearich  v.  Swinehart,  1  and  that  ordinarily  a  jnc^gment  against 
Jones,  283.  the  grantor,  recovered  between  the  two 

(b)  See  Jackson  v..  Bull,  1  John.  Cas.  deliyeriee,  prevails  over  the  tide  of  tihe 
81,  that  the  same,  principle  applies  with  grantee.  Jackson  v,  Bowland,  6  W«id. 
fenranoe  to  a  men  omitract  to  convey.  But  666. 
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that  they  then  talked  of  certain  conditions,  to  be  performed  before 
the  deeds  were  passed,  and  concluded  to  leave  them  both  with  him, 
but  gave  him  no  authority  in  any  event  to  deliver  either  of  them  : 
held,  even  if  the  conditions  were  fulfilled,  there  was  no  delivery.^ 

§  100.  The  condition  upon  which  an  instrument  is  to  take  effect 
must  be  literally  fulfilled.  Thus,  where  the  grantee  was  to  give 
bond  for  the  support  of  a  third  person,  and  such  bond  was  not 
given,  though  the  support  had  been  furnished  and  the  person  had 
died ;  held,  the  deed  did  not  take,  effect.' 

^  101.  Delivery  of  an  escrow  before  condition  performed  is  in- 
valid.' But  if  the  condition  upon  which  a  deed  is  deposited  is  ful- 
filled, and  it  is  accordingly  delivered,  the  grantee  gains  a  valid 
title,  though  by  the  mistake  of  some  third  person  the  performance 
of  the  condition  is  not  according  to  the  intent.  As  where  the  con- 
dition was,  that  the  grantee  should  have  a  certificate  of  the  registry 
of  a  mortgage  back,  which  was  given  him,  but  the  mortgage  proved 
to  be  wrongly  recorded.* 

^  102.  Where  a  deed,  and  a  bond  and  mortgage  back,  are 
handed  by  the  parties  to  a  stranger,  to  be  kept  by  him  during  their 
pleasure,  and  subject  to  their  order ;  they  are  not  escrows  —  he  is 
merely  a  depowUxry.^ 

§  108.  The  legal  maxim  is,  '*  Li  traditionOnu  chartarum^  non 
quod  dietumj  sed  quod  factum  estj  myncitur.^*  Hence,  to  consti- 
tute an  escrow,  the  delivery  must  be  made  to  a  itrartger.  If  made 
to  the  grantee,  though'  upon  condition,  the  instrument  is  an  imme« 
diate  deed,  discharged  of  the  condition,  (a)  A  deed  delivered  to 
the  grantee  must  dther  be  void  or  valid  —  not  an  escrow.^  But 
if  a  deed  be  delivered  to  the  grantee,  and  afterwards  to  a  stranger 
as  an  escrow,  according  to  an  agreement  prior  to  its  execution ; 
the  instrument  shall  operate  as  an  escrow.  In  such  case,  the 
plain  sense  and  justice  of  the  case  require,  that  the  deed^  while  in 

^  CtoT  V.  Hoziey  5  Maa.  SO.  *  JTomes  v.  Yanderheydeiir  1  FaigJ^  88S. 

*  Hmman  v.  Bood^  21  Wend.  267.  *  Braxnaa  v.  Bingham,  26  N.  Y.  (12 

*  Boffy  V.  Andenon,  22  Ind.  36.  Smith)  4S8. 

*  Bedbnan  v.  Froat,  18  John.  644. 

(a)  A,  an  intemperate  Toung  man,  con-  nndne  inflnence  naed.    A  aflerwaida  de- 

veyed  to  his  relAtivea,  with  the  agreement  vised  the  land.    Held,  the  deed  was  ine- 

that  he  might  devise  the  propivtj.    No  vocahle,  and  the  devise  TOid.    Hopkins  v. 

power  of  nivoeation  was  reserved,  nor  any  Maiyc)^  1  Hill,  242. 
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the  hands  of  the  grantee,  shonid  be  considered  as  m  tra(n*Uu  to 
the  possession  of  the  stranger.'  So  where  a  grantee  received  the 
deed,  but  agreed  not  to  use  it  till  the  balance  of  the  purchase- 
money  should  be  paid ;  held,  thongh  the  legal  title  passed,  the 
grantor  had  a  paramonnt  lien  for  the  price.'  So  where,  previously 
to  the  execution  of  a  composition  deed^  it  was  agreed,  in  presence 
of  a  surety  for  payment  of  the  money,  that  the  deed  should  be  void 
unless  signed  by  all  the  creditors,  and  the  surety  signed  it,  and  it 
was  delivered  to  one  of  the  creditors,  to  procure  the  names  of  the 
others,  who  did  not  sign  it ;  held,  tlie  deed  was  an  escrow,  and  the 
surety  not  bound.  But  the  execution,  by  a  debtor,  of  a  deed  of 
trust,  is  not  in  the  nature  of  an  escrow  before  execution  by  the 
trustees.' 

§  104.  The  condition,  upon  which  an  escrow  is  to  take  e£fect  as 
a  deed,  may  be  non-performance  by  the  grantor,  as  well  as  per- 
formance by  the  grantee.  Thus  the  agreement  may  be,  that  the 
deed  shall  be  restored  to  the  grantor,  if  he  secure  a  debt  to  the 
grantee  within  a  certain  time ;  otherwise,  delivered  to  the  grantee,^ 

§  105.  Analogous  to  the  case  of  a  deed  delivered  as  an  escrow, 
is  that  of  a  deed,  to  the  validity  of  which  the  approbation  of  some 
third  person  is  necessary.  In  such  case,  the  deed  takes  effect  from 
the  approval,  tAough  executed  before.^ 

§  106.  Deeds  are  usually  attested.  It  is  said,  that  in  the  lame 
of  Elizabeth  witnesses  were  not  requisite.  So  in  the  time  of 
Charles  II.  And  the  English  rule  is  stated  to  be,  that  attestation 
is  not  a  iMng  essential  to  the  deed  itself,  but  only  constitutes  the  m- 
dence  of  its  authenticitt/.^  (a) 

^  Arnold  v.  Patrick,  6  Paige,  310;  Co.  *  Raymond  v.  Smith.  5  Conn.  555. 

Lit.  36  a;  Thorooghgood'B  caae,  9  Rep.  *  Jackson  v.  Hill,  5  Wend.  532. 

187  a:  Millett  v.  Parker,  2  Met  (Ky.)  *  2  Rep.  5  a;  Garret  v.  Lister,  1  Ler. 

608 ;  Firemen's,  &c  v.  M'Millan,  29  Ala.  25  ;  Wickes  v.  Caulk,  5  Har.  &  J.  36.    See 

147 ;  Fairbanks  o.  Metcalf,  8  Mass.  238-9 ;  Wickham  v.  Bath,  Law  Rep.  (Eng.)  £q., 

Simonton's,  &&,  4  Watts,  180 ;  Johnson  Jan.  1866;  p.  16 ;  DeffeU  v.  White,  Law 

V.  Branch,  11  Hnmph.  521 ;  Lawton  v.  Rep.  (Eng.)  March,  1667,  p.  144 ;  Doe  o. 

Suer,  11  Barb.849.  Caperton,9Carr.&P.  112;  Dolep.Thu' 

*  Arnold  v.  Patrick,  6  Paige,  310.  low,  12  Met  167. 

*  Johnson  v.  Baker,  4  B.  &  A.  440; 
Simpson  V,  Sikes,  6  M.  &  S.  295. 


-  (a)  In  New  Hampshire,  a  statnte  of  deed  not  thns  sigiied  is  inyalid  to  pass  resl 
1791  provided  that  deeds  or  conveyances,  estate  nnder  this  statute  ;  but  a  deed 
agned-  by  two  or  more  witnesses,  &c,    signed  by  only  one  witness  may  in  some 


should  be  sufficient  to  pass  lands,  without    cases  operate  as  a  oorenant  to  stand  seised, 
other  ceramony.    It  has  been  held  th^t  a    or  bargain  and  aale.  By  the  Revised  Sta^ 
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§  106  a.  If  a  deed  be  attested,  through  mistake  or  fraud,  by  au 
incompetent  witness,  Chancery  will  supply  the  defect.    It  has  been 

nteSy  two  or  more  witaeafles  are  required  attested  may  be  eood  as  a  /ioetu«,  or  as  a 

to  deeds.    A  deed  attested  by  only  one  contract  to  be  enforced  in  equity ;  passing 

witness  has  been  held  inyalid,  even  against  a  perfect  equitable  title,  and  making  the 

the  grantor  and  his   heirs.     French  v.  grantor  a  trustee  for  the  grantee.  M'Lonth 

French,  8  N.  H.  SS4 ;  Pritchard  v.  Brown,  v.  Rathbone,  19  Ohio,  21. 

4  N.  H.  397  ;  N.  H.  Rer.  St.  244 ;  Under-  In  Illinois,  more  than  one  witness  is  neces- 

wood  V.  Canipbell,  14  N.  H.  393 ;  Stone  v,  sary  to  conveyances  in  fee.   (An  officer,  be- 

Ashley,  13  KT  H.  38.  fore  whom  proof  of  a  deed  was  made,  certi- 

(Heirs  at  law,  on  the  10th  day  of  Sep-  fied  thus :  "  This  day  personally  app^red," 

temb^r,  18S8,  executed  an  instrument,  by  &c.,  "  A  B,  a  subscribing  witness  to  the 

which  they  acquitted  to  one  of  the  heirs  within  deed  (who  was  to  me  made  known 

aU  their  interest  in  the  estate.    The  in-  by  the  oath  of  C  D,  a  credible  witness), 

Btmment  was  not  under  seal,  nor  was  an^  and  who  beine  by  me,  the  same  justice, 

consideration  expressed  in  it,  nor  was  it  -  duly  sworn,"  «c.    Held,  it  sufficiently  ap- 

*  attested  by  witnesses.    Held,  it  could  not  peared  that  A  B  was  a  subscribing  witness, 

operate  as  a  deed  under,  the  statute  of  under  the  Illinois  statute.  Reeoe  v.  Allen, 

1791,  because  it  was  not  sealed  nor  wit-  5  Oilman,  236.) 

neased.  Underwood  v.  Campbell,  14  K.  H.  In  Indiana,  two  witnesses  are  necessary 
393.  to  deeds,  unless  acknowledged.  In  Mich- 
It  was  not  a  deed  of  bargain  and  sale,  igan,  a  late  statute  provides  that  no  deed 
because  not  under  seal ;  nor  a  covenant  to  can  be  proved  or  recorded  without  two 
stand  seised,  because  there  was  no  consid-  .witnesses  ;  and  a  subsequent  one,  that 
eration  of  love  and  a£foction.    lb.)  where  a  grantor  Uoee  in  the  State  there 

In  1660  a  law  was  passed  in  Connect!-  must  be  two  witnesses  to  the  deed, 

cat  requiring  two  witnesses  to  a  deed,  and  In  Arkansas,  two  disinterested  witnesses, 

has  ever  since  remained  in  force.    In  Yer-  either  to  the  execution  or  acknowledg- 

mont,  two  witnesses  are  necessary  to  con-  ment.    If  not  to  the  execution,  the  date 

veyanoes  in  fee,  for  life,  or  for  more  than  of  their  subscription  must  be  stated.    In 

one  year ;  in  Georgia,  to  all  instruments  New  York,  one,  as  against  a  purchaser, 

relating  to  real  estate.   (If  the  subscribing  &a    Walk.  354  ;  Suilivant  v.  Franklin, 

witnesses  to  a  deed  reside  out  of  the  State,  &c.,  3  Ohio,  89 ;  3  GrifT.  414, 455 ;  1  N.  Y. 

secondary  evidence  may  be  resorted  to,  to  Rev..  St.  738 ;  Mich.  St  1839,  219  ;  1840, 

tnrove  its  execution.    Harris  v.  Cannon,  6  166 ;  Ark.  Rev.  St.  189. 

Ueo«  382.)  In  Tennessee,  two  witnesses  are  neoes- 

In  Alabama,  Mississippi,  Delaware,  Mas-  sarjr  to   authorize   registration,   and   as 

sachusetts,  and  Maine  (except  in  barring  against  subsequent   purchasers.     It  has 

entailments,  which  requires  two),  witnesses  been  held  that  evidence  is  admissible,  of 

are  not  required  by  statute ;  but  it  is  usual  the  bad  character  of  subscribing  witnesses. . 

to  have  two.  Batte  v.  Stone,  4  Yerg.  168 ;  Gardenlme 

(In  Maine,  no  deed  without  a  witness  v.  Parks,  2  Ytre.  23 ;  4  Griff.  753. 

can  be  proved,  according  to  law,  on  failure  If  a  witness,  though  not  seeing  the  party 

to  admowletke.    Me.  Rev.  St.  373.)  sign,  is  near  at  hand,  and  the  latter  brings 

In  Rhode  uland  (in  convejrances  in  fee  the  deed  to  him,  acknowledges  execution, 

or  for  life),  utage  requiree  witnestet.    In  and  desires  him  to  attest,  Uie  attestation 

SouUi  Carolina,  a  statute  provides  that  a  is  sufficient.    So  the  attestation  of  a  deed, 

deed  of  release  shall  be  effectual  if  attested  that  it  was  "  sealed  and  delivered  "  in  pres- 

by  two  witnesses.    This  act  has  been  re-  ence  of  the  subscribing  witness,  is  suffi- 

garded  as'  rather  directory  than  imperative,  dent.    So  where  a  deed  executed  by  com- 

and  as  not  afiteting  the  form  of  other  modet  missioners  of  loans,  which  was  required  by 

<lf  conveyance.    But  it  has  been  held,  that  statute  to  be  subscribed  in  the  presence  of 

a  deed  without  anj,  or  with  only  one  wit-  two  witnesses,  was  witnessed  by  but  one, 

ness,  was  an  invahd  conveyance.   Merwin  but  duly  acknowledged  by  the  grantors  at 

V.  Camp,  3  Conn.  41 ;  3  Griff.  7,  63,  433 ;  the  time ;  held,  it  was  a  good  execution. 

4  Griff.  670,  659, 832, 983, 1034 ;  3  lb.  96 ;  So  where  the  witnesses  do  not  recollect  the 

Craig  v.  FiorBon,  1  Cheves,  271-2 ;  4  Kent,  execution  and  delivery,  but  are  sure  they 

457,  n,:  Wiswall  v.  Ross,  4  Port  321;  should  not  have  attested  if  it  had  not  taken 

Verm.  Kev.  St.  311-12 ;  Dole  v.  Thurlow,  place,  this  is  sufficient.    But  where  the 

12  Met.  157.  witness  to  a  sealed  instrument  proved,  that 

In  Ohio,  two  witnesses  are  necessary  to  the  person  whose  name  appeared  to  be 

the  signing  of  a  deed,  or  the  acknowledg-  signed  thereto  took  her  seat  at  the  table ; 

ment  of  such  signing.    But  a  deed  not  tluit  he  did  not  see  her  write  her  name ; 
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held  that  attestation  by  an  interested  witness  is  sufficient.     Bat 
the  wife  of  a  grantee  is  not  a  good  attesting  witness.^ 

§  107.  It  is  immaterial  whether  the  witnesses  to  a  deed^  executed 
by  A  for,  and  by  verbal  authority  of,  B,  knew  of  the  authority  or 
not.' 

§  108.  The  (Georgia)  act  of  1785  provides,  in  substance,  that 
all  deeds,  witnessed  by  two  or  more  persons  and  recorded,  shall  be 
good  and  valid.  Held,  that  the  words  of  this  act,  being  affirmative, 
do  not  carry  an  implication,  to  the  effect  that  deeds  not  so  witnessed 
and  recorded  shall  be  void,  strong  enough  to  repeal  the  common 
law.'  And  a  deed  witnessed  by  a  single  person  cannot  well  be  re- 
corded, and  is  subject  to  be  postponed  to  younger  deeds  which  are 
recorded ;  but  it  is  not  void,  and  may  be  admitted  in  evidence,  at 
least  for  the  purpose  of  showing  that  the  grantee  was  not  a  tres- 
passer.^ 

§  109.  The  testunony  of  an  attorney,  by  whom  a  lease  is  exe- 
cuted on  the  part  of  the  lessor  in  the  presence  of  an  attesting 
witness,  is  inadmissible  for  the  lessor  to  prove  the  lease,  without 
producing  the  witness,  or  accounting  for  his  absence.*^ 

§  110.  The  statute,  requiring  two  witnesses  to  a  conveyance  of 
real  estate  for  the  purposes  of  registry,  does  not  render  a  deed  with 
a  single  witness  void,  or  inadmissible  against  the  grantor  in  a  col- 
lateral suit.^  ' 

1  Smith  V.   Chapman,  4  Conn.  344 ;  *  Downs  v,  Tonge,  17  Geo.  295. 

Johnson  v.  Turner,  7  Ohio,  216;  Feny  *  lb. 

V.  Watts,  3  Man.  ^  O.  775.  *  Bany  r.  Rjan,  4  Gray,  528. 

*  Beinhart  v.  Miller,  22  Geo.  402.  «  Dougherty  o.  Bandalf,  3  Mich.  531. 

that  he  did  not  know  whether,  at  the  time  fore,  where  such  a  deed  is  to  he  proTedp 
of  signing  his  name  as  witness,  she  had  thej  must  be  produced,  or  their  absence 
sign^  her  name ;  that  he  could  not  say  it  legally  accounted  for.  Where  witnesses 
was  her  handwriting;  and  that  the  instru-  attest  the  deiive^,  the  attestation  is  snffi- 
ment  was  not,  to  his  knowledge,  ever  read  cient  proof,  in  case  of  their  absence.  Oth- 
to  or  hj  her :  held,  this  was  not  primd  erwise,  if  they  attest  only  the  exeaOioH. 
fiuie  evidence  of  the  signing,  sealing,  and  Park  r.  Mears,  2  Bos.  &  P.  217 ;  Pequaw- 
deUveiy  of  the  instrument,  on  a  plea  of  kett,  &c.  v.  Mathes,  7  N.  H.  230 ;  BaU  v. 
non  estjaetum.  Where  names  of  persons  Taylor,  1  Car.  &  P.  417;  Currie  v.  Don- 
are  found  on  a  deed,  in  the  usual  place  for  aid,  2  Wash.  58 ;  Dawson  o.  Dawson,  Rioe, 
subscribing  Witnesses,  and  they  are  not  243 ;  Posdick  v.  Bisk,  15  Ohio,  84 ;  Corn- 
parties  to  the  deed,  thef  will  be  presumed  missioners,  &c  v.  Chase,  6  Barb.  37 ;  Ed- 
to  be  witnesses  to  the  mstrument,  though  elen  v.  Gouj?h,  5  Gill,  108 ;  Chaplain  v. 
they  are  not  stated  to  be  such ;  and,  there-  Briscoe,  11  S.  &  M.  372. 
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